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AN ADMIRALTY COURT. 

We have, already* drawn attention to the 
necessity for some court expressly constituted 
for the administration of Admiralty or Marine 
Law. The importance of the subject is our 
excuse for again adverting to it 

Every one conversant with the necessities 
of our marine trade, has his own individual 
case of hardship to complain of— his own 
particular view of the deficiency of the present 
system, or rather want of system, of ad- 
ministering justice between those who u go 
done to the sea in ships and occupy their 
business in great waters." 

What have we in the shape of statutory 
enactments, which bear upon this subject? 
With the exception of the Registry Act for 
vessels and that for allowing a mortgage to be 
taken on the keel of a vessel as soon as laid, 
as security for advances for building, we know 
of no act in force in Upper Canada relating to 
vessels as distinct from other chattel property. 
Courts to administer " Admiralty Law," of 
which as we before remarked there is no lack, 
we confessedly have none. 

•lU.0.IoJ.,N.8^22k 



Now there are continually matters arising 
which ought not only to be capable of adjust- 
ment in a Provincial Court of Admiralty, but 
should be promptly adjusted. For instance, 
a vessel comes into port, and a sailor is dis- 
charged and payment of his wages refused. 
It is usual to bring the master before a magis- 
trate's court, and bring the case under the 
Master and Servant's Act ; in some cases an 
attachment from a Division Court is asked for 
— and sometimes obtainable, for it is not clear 
that the defendant comes within the provi- 
sions of the absconding debtor's clauses of 
the Division Courts Act — and redress is at- 
tempted to be obtained in that way. Several 
results may follow. The sailor may know 
the name of the owner, or if not, the master, 
who may be the owner of the vessel, and 
who may have hired the plaintiff, or be 
liable for his wages, may wait in port till 
judgment is given and an execution issued 
and executed, or until the bailiff makes a 
seizure nnder the attachment But then it 
may turn out that the master never hired the 
sailor, and is not liable for his wages, and 
that the master, as is generally the case, is 
not the owner of the vessel ; even if the cir- 
cumstances are otherwise favorable, the sailor 
and the bailiff may, whilst gazing on the de- 
linquent vessel, " hull down" in the distance 
have to console each other by mutual moral 
reflections upon the wisdom of Canadian legis- 
lators in refusing to protect the interests of 
those who are amongst a country's most use- 
ful servants. 

This is given as one of the most common 
instances which fortify our position, but it ia 
not the most important in other respects. We 
have already alluded to cases of collision, 
salvage, general average, bottomry, &c., n\\ 
cases in which no adequate or appropriate 
remedy or relief can be obtained in the ordinary 
courts of the country. And as the commerce 
of this colony increases, and the resources of 
the immense tracts of land, fertile both in 
agricultural and mineral wealth, which lie to 
the west of us, are brought into the market, 
and vessels from all parts of the world find 
their way in and out of the ports of this 
marvellous chain of lakes, it will be absolutely 
necessary to have a court of judicature, insti- 
tuted to meet and adjust the numerous im- 
portant and ever varying questions which 
must continually arise. 



2— Vol. II, N. S.] 



LAW JOURNAL. 



[January, 1866. 



Ak Admiralty Coubt— The Patikt Laws. 



And now for a suggestion as to the most 
feasible and least expensive mode of carrying 
out what we think is generally admitted, by 
those concerned, as almost a necessity. Let 
us not go on too last— 44 Half-a-loaf is better 
than no bread." Any scheme which would 
entail a large expenditure upon our already 
heavily taxed resources, would be unwise, not 
to say impracticable, at the present time. 
Promptitude of action m obtaining redress in 
the administration of justice, and uniformity 
of decision in the various questions that will 
arise, are, we apprehend, two of the most 
vital points in the administration of admiralty 
law. To obtain the first it would be necessary 
to have some competent person, say a practis- 
ing barrister, in every port of any consequence, 
except in Toronto, where the admiralty judge 
would reside, who should have power, in 
certain cases, upon complaint made, to detain 
a vessel until security for the payment of the 
claim, if subsequently substantiated, should . 
be given. He might also have jurisdiction to 
dispose of cases of minor importance; such 
for example, as seamen's wages and some 
other matters, up to a limited amount In 
county towns, situated on the coast, it might 
be advisable to appoint the county judges, 
though this should only be as a temporary 
measure, till we could feel our way to a more 
complete system, and one which would not 
impose any unnecessary burden upon these 
hard-worked officials. The business would at 
first necessarily be light, so far as these deputy 
judges are concerned, and their remuneration 
should of course be in proportion. The 
bailiffs or deputy marshalls, would be paid 
by fees ; and we venture to say that in the 
course of a comparatively short time the 
courts would be self-sustaining. 

To secure uniformity there should be an 
appeal in certain cases to an admiralty judge, 
who should adjudicate, with or without the 
assistance of nautical men or " assessors," 
upon all important cases, such as collisions and 
matters of salvage, and general average, Ac., 
besides performing all the duties of a judge 
in granting attachments, Ac, in the port of 
Toronto, and who should decide all appeals 
from the barristers or deputy judges, before 
referred to. 

It is an acknowleged fact that the judges of 
our Superior as well as our County Courts, 
have enough and to spare of work to do. 



This work is increasing every year, and if the 
labour were divided, beneficial results would 
follow. And this is especially the case with 
reference to nautical affairs, with which our 
judges have necessarily little acquaintance, and 
but little opportunity of making themselves 
acquainted. 

Were we proposing to institute a court 
which did not exist in any other part of the world 
or were we suggesting laws and regulations 
which had never been enforced by other 
countries, it might then indeed be a matter of 
grave consideration, whether it would be 
advisable to make any change such as that 
spoken of. But when we see every maritime 
power, of any importance, on the face of the 
globe, with a marine code of some kind, and 
with a more or less effectivo mode of adminis- 
tering it — and when we hear continual com- 
plaints as to the wants of; and injustice to 
those connected with shipping in Canada, it 
cannot be said that we are proposing any new 
or untried thing, nor but that the institution 
of some court for administering justice in the 
premises, would be acceptable, and highly 
useful and beneficial to those engaged in a 
most extensive and important branch of our 



commerce. 



THE PATENT LAWS. 
The laws passed in various countries for the 
protection of the rights of inventors, are a 
fruitful subject of controversy, and many are 
the amendments that have been made, and 
many more are the amendments which have 
been suggested ; no system, however, has yet 
been proposed which seems to answer the 
purposes intended. The subject has lately 
received the attention of many able men, both 
in England and America, and should not be 
passed over as unworthy by the thinking men 
of this country. We are not at the present— 
for the matter requires full consideration and 
has puzzled wiser headB than ours— prepared 
to assert that it would be advisable to resort 
to the extreme measure of repealing the Patent 
Laws in toto, but many powerful arguments 
may be brought forward in favour of such a 
course. These arguments, *a they strike us, 
we now propose— without expressing any 
opinion on the subject— to bring forward- 
Nothing seems more reasonable in theory, 
than the protection afforded to individuals by 
the operation of the "Patent Law," and yet 
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nothing is in practice more liable to become an 
instrument of injustice and oppression. The 
intention of the law is to leave to the individ- 
ual the benefit arising from the exercise of his 
ingenuity, and the use of his own brains, in the 
same manner that the law ought to secure to 
him the result of the good management of any 
other property belonging to him; but like some 
other good intentions, its effect, instead of doing 
the good intended, is generally a most unjust 
and mischievous monopoly. It is intended to 
stimulate and foster ingenuity, enterprise and 
perseverance ; its effect is generally the reverse. 
In theory, the patent is to protect the poorer 
individual in the exercise of his brains against 
the power of monopoly and construction, 
especially of wealthy companies, while in 
practice, as shown by the evidence given be- 
fore the Committee of the House of Lords, 
it not only excludes the ingenious but poor 
mechanic from the benefit of his own inventive 
skill and perseverance combined, and places 
him at the mercy of the rich man — probably 
himself a mere.theorist, for mechanical skill is 
by no means necessary to a patentee— but it 
materially hampers, and often prevents the 
large manufacturer from taking advantage of 
the improvements pointed out in some minor 
department of his factory, by the skilled 
workman whom he would willingly, and does 
actually pay higher wages to on account of 
that very skill, but of which improvements 
neither ever take advantage o£ because some 
theorist, among a score of random shots, has 
hit, under entirely different circumstances, on 
that particular idea. 

But this mischievous effect of the law of 
patents is not confined to the manufacturer or 
mechanio; it meets us at every turn, and is 
likely to become in this country even a greater 
nuisance than in England, inasmuch as from 
the circumstances in which we are placed as 
arising from the difficulty of communication 
and expense both of material and workman- 
ship, men are often driven to invent some 
way of supplying an obvious want, which in 
England would be supplied by the next village. 
The following instance maybe taken as an ex- 
ample of the working of the Patent Law here: 
A friend of the writer, wanting a small hop- 
per or box to be attached to a plough for 
the purpose of sowing peas in a drill under the 
plough, described what he wanted to a trades- 
nan for the purpose of having one made, 



when he found that what he required had al- 
ready been patented: and what ought not to 
have cost above $2 50, could not be obtained 
under $12. On another occasion, a particular 
part of this gentleman 1 s fences, made with 
standards and rails something similar to the 
fences used by the railroad companies, re- 
quired more secure fastening. Having some 
old iron rods about, which would exactly an- 
swer the purpose, he proposed using them, 
but was prevented from doing so, because 
it would have been an infringement of a 
patent right About three years ago a par- 
ticular gate, cheap and useful under parti- 
cular circumstances, was patented. This gate 
would cost about one dollar, and could be 
made by any rough carpenter or handy 
man, with a saw and hammer. The prin- 
ciple was as old as the old pole and weight 
balance used for wells by the settlers fifty 
years ago, and a precisely similar gate was 
described to the writer several years ago ; 
but, being patented, all others were prohi- 
bited from making use of an obvious and 
well known mechanism unless at a cost of 
nearly $3 — besides the trouble of hunting up 
the patentee. Not a hundred miles from To- 
ronto, a carpenter turned a small stream to ac- 
count by making it drive a wheel, by means 
of which a churn is worked ; but the man 
is said to be liable to an action for infringe- 
ment of a patent right of somebody that he 
never heard or dreamt of, who has secured to 
himself the exclusive right to use rotatory 
motion in his churn to force the beater up 
and down. 

The enactment of a Patent law was for 
the promotion of invention — of novelties. This 
may have been a right measure when manu- 
facturers were wide and undeveloped; and 
when novelties, as such, except where utterly 
and obviously useless, were valuable. But at 
the present time, circumstances are so entirely 
altered as to make what was a wise protection 
ther^ a most unjust measure and an intolerable 
nuisance now. So intimately and wide spread 
has the knowledge of machinery been diffused 
among all men, and its uses among all depart- 
ments of life, that a patent to an individual 
now becomes almost necessarily an injustice 
to many. In some department of a large 
manufactory, or in some small establishment 
where an effort is being made to supply the 
wants of a country place, or it may be on some 
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farm, a want is found which can bo supplied by 
the application of a well known principle, or by 
a new material convenient at the time, but not 
perhaps generally used— can it therefore be 
contended for one moment, that any man, sim- 
ply because he was intelligent enough to take 
advantage of the circumstances in which he 
was placed, to his own advantage, should be 
allowed to prevent another under similar cir- 
cumstances from doing the same? And yet 
such injustice is the very essence of a Patent 
law. 

It has already been stated that the intention 
of the Patent law is to secure to the individual 
±he benefit arising from the exercise of his 
tVm n brains, in the same manner that the law 
<QV%k 1 1 ° 6ecure t0 nim the result of the good 
£najaa& ement of any other property belonging 
ito him. ^ ut i 6 this possible ? Is not this 
.first inotpti'on and intention of the law a 
t mistake J .#nd the very first principle on which 
the law is fri'sed^ unsound r The two descrip- 
tions of property, mind and matter, are too 
* entirely distil and different to permit any 
Jaw. of protection common to both. Matter 
tangible, palpaWeancf capable of being clearly 
defined requires, pro tectfon as individual prop- 
erty, and the Almighty has ordained that this 
shall be so, as history and the experience of 
every day life teaches us. Mind, thought and 
intellect on the contrary cannot be defined, 
and any attempt to do 99 by law for the pur- 
pose of guidance and protection, becomes 
simply oppression, TfiQught becomes com- 
: mon property the moment it is put in the form 
. of words ; and in opposition to matter, the 
. same power which has ordained matter as a 
. subject for protection by man's law for man's 
uses, has in an equally unmistakeable manner, 
proclaimed that the mind of man and the 
thoughts of man shall be left free and untram- 
. elled. I may sell my property and turn it 
into gold and throw it into the bottom of the 
ocean, so that it shall be as useless as if it 
were not, and the loss is mine, the gain no- 
body's ; but a thought once uttered or an idea 
once expressed not only ceases to be mine but 
is from that time entirely beyond my control 
or withdrawal. 

The drift of our argument and the man- 
ner in which the Patent laws bear upon 
the matter of thought cannot be better 
exemplified than by the following incident 
which took place at Liverpool some years 



ago :— Three or four persons, one a practica 
man, a sugar refiner, and the other a mere 
theorist, entirely •unconnected with manufac- 
tures or machinery, were discussing the effect 
of centrifugal motion which one of them had 
recently introduced into his factory, when the 
sugar refiner observed that it might, he 
thought, be used most advantageously in such 
and such a manner, in hist>usiness, and that he 
would go home and work it out, which he did 
very successfully. Having at much trouble 
and cost perfected his idea and brought it into 
a practical working shape, he proceeded to 
patent it But what must have been his aston- 
ishment and disgust at finding himself fore- 
stalled by the theorist, who having overheard 
this observation made by the sugar refiner, 
immediately patented the idea' of the latter. 
The practical man who had taken time to work 
out his idea, was thus absolutely deprived, 
by the protective law, of the benefit of his 
own thought and experience in his own bus- 
iness, which the law handed over to another, 
who had no more right to it Jthan the thief has 
to the goods he steals. 

No, the true and immutable principle is 
that intellectual powers given to any individ- 
ual, are given him not for any selfish purpose 
or for his own aggrandizement, but for the 
benefit and improvement of his fellow men, 
and to glorify not himself but the Almighty 
who made him. 

(To be. continued.) 
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QUEEN'S BENCH. 

Present : Dbapkb, C. J. : Haoizt t, J. ; 
MemaiPON, J. 

Monday, December IS, 1855. 

FUigibbon v. TheTCorporation of the City of 
Toronto. — Poatea tofplmntiff. 

Hunter etux, v. Butter etux.— Rule disoharged. 

The Great Wettern Railtoey Company v. The 
Grand Trunk Railway Company.— J udgmenj for 
defendants on demurrer to plaintiffs' replication ; 
and judgment for plaintiffs on demurrers to de- 
claration ; and judgment, pro forma, for defen- 
dants on plea as to public policy. 

Corby v. Winter — Judgment for plaintiff on 
demurrer, with leave to apply to amend, on an 
affidavit of merits, within three weeks. 

Seott v. The Niagara Dietriet Mutual Ittturanca 
Company.— Held, that there can be no waiver 
of a ood tract under teal by parol. Rule absolute 
to enter nonsuit 
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Greaves v. The Niagara District Mutual Insu- 
rance Company. — Rule absolute to enter a 
nonsuit. 

Perdue v. The Corporation of Chinquacouey. — 
Judgment for plaintiff on* demurrer to the 6th 
and 6th pleas, with leave to defendant to apply 
to amend ; and for plaintiff on demurrer to plea 
setting up want of notioa of action ; and for 
defendants on demurrer to plaintiff's replication. 

MMer v. The Corporation of North Fredericks^ 
burgh. — Appeal allowed, and rule absolute to 
enter nonsuit in court below. 

Boulton v. The Corporation of the United Coun- 
ties of York and Peel— Held, that money paid to 
a county treasurer after sale of his lands, Is, 
though paid under pretest, money paid to the 
use of the purchaser aad not to the use of the 
plaintiff, so as to entitle plaintiff to maintain an 
action for money had and received. Appeal 
disallowed with costs. 

Kinloch v. Hall.— Held, in case against a 
sheriff for an escape that the measure of da- 
mage is the value of the custody of the debtor 
at the time of the escape, which the jury found 
only to be one shilling, Rale discharged. 

Qrimshawe v. Burnham. — Appeal dismissed 
with coats. 

Meriek et ux. v. Sullivan. — Rule absolute to 
enter nonsuit 

Maekay v. McKay. — Rule discharged. 

Stevenson v. CaJrw*.— Rule discharged. 

Hughes v. Pake et al.— Rale absolute to enter 
oonsuit as to each of the defendants. 

The Queen v. Nicholas Hogg. — Held, that no 
indictment can be framed at eommon law for 
falsely personating a roter at a municipal elec- 
tion. Judgment arrested. 

Parker v. Watt. — Judgment for plaintiff on 
demurrer. 

The Queen v. Co/iv.— Evidence of a confession 
improperly received, and conviction quashed. 

Taylor v. Jarmyn.— Judgment for defendant 
on demurrer to the general plea. 

Clissold v. Mostley — Rale discharged. 

Cameron v. Ounn. — Held, that the words " to 
quit, claim and release," are not sufficiently 
operative words in a deed to pass an estate, un- 
less there be a previous estate for toe release to 
operate upon. Role absolute to enter a non- 
suit. 

McGUlivray v. The Great Western RaUwny 
Company.— Ku\e absolute for a new trial with- 
out costs. 

Hunt v. McArthur.—Bnkej absolute for a new 
trial without costs. 

The Bank of Montreal v. Reynolds.— Rule ab- 
solute for a now trial, within one month, on pay- 
ment of costs, otherwise rale discharged. 

Batureay, Deoembar 28, lWft. 
Present : Dbapbo, C. J. ; Moebison, J., Ha* 
OAB.TT, J., being absent, holding City Assises. 

Provident Life Assurance Company v. Wilson. 
— Appeal from the decision of the Judge of the 
County Court of the United Counties of York 



and Peel allowed, and rule absolute to enter 
nonsuit in court below. 

Huskinson v. Lawrence. — Judgment for defen- 
dant on demurrer to first count, and for 
plaintiff on demurrer to second count. 

In re Robert Munn. — Writ of Habeas Corpus: 
applicant to be remanded. 

Howard v. The Western Assurance Company. — 
Rule absolute fur new trial, costs to abide the 
event, unless plaintiffs within a month consent 
to reduce the verdict to $400, in which stent 
the rale to be discharged. 

'Hicks v. Rooe.— Judgment for defendant on 
demurrer to plea. 

Bletcher v. Burn. — Rule to enter satisfaction 
on payment of such sum as the Master on taxa- 
tion shall find due between attorney and client. 

Bletcher v. MursJL— Sime as foregoing and 
same judgment 

In re Jones and McLean. — Rule discharged. 



COMMON PLEAS. 

Present: Richards, C. J. ; Adam Wuson, J.; 
John Wilson, J. 

Saturday, December 18, 1866. 

Tobin v. Spenee. — Stands for inquiry as to 
facts. 

Wkeian v. McLaughlin. — Rule absolute to 
enter verdict for defendant Application for 
leave to appeal granted. 

Milligan v. The Grand Trunk Ralway Company. 
— Rule absolute for new trial wthout costs, as 
commission was defectively executed iu Boston 
and improperly received at thetrial. 

Edseal v. HameU Judgment for plaintiff 

on demurrer to declaration, >ith leave to defen- 
dant to apply on affidavits tr amend. 

McCoUum v. lfe£ifinon.-Ju'dgiaent for plain- 
tiff on demurrer to plea. 

Kreutn r. The Niagara District Mutual Fire 
Insurance Company.— Jpigment for defendant 
on demurrer. 

Converse v. Mkhie.— ttdgment for defendant 
on special ease. 

Carpenter v. /fatf.- Rale discharged with. 
oosts. 

Lyon v. Tiffany.— ^u discharged. 

Davidson v. Reyw&'—Held, that a horse or- 
dinarily used in t* debtor's occupation, not 
exceeding $60 in vine, is a chattel within the 
meaning of the B*np*ion Aot, and so not liable • 
to seisure. Rule iseharged. 

The Queen v. Md.— Conviction affirmed. 

Hamilton v. (P^rt. — Rule to set aside non» 
suit discharged 

Corporation 9 f Wellingtons. Wilson.— Rule 
discharged wit costs. 

Reeves v. &*.—Held t that it is still neces- 
sary to serve**" books. Rule absolute with 



IBU. 

The City**** ▼• McDonald. — Judgment for 
defendant c demurrer to second plea; and for 
plaintiff ofdsmurrer to remaining pleas. If 
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plaintiffs apply to amend, then defendant to 
have leave to amend. 



B»turday, Xtooembtr M, 18*8. 

Cousins v. MerrM.— Rule absolute for new 
trial on payment of eoste. 

Davis t. Tht Scottish Provincial Assuranc* 
Company. — Rule absolute for new trial on pay- 
ment of oosta. 

The Queen v. Hunt.— Held, teat betb Ridont 
8treet and Talbot Street are publie highways to 
the river Thames, and wrongfully obstructed by 
the defendant under pretenoe of a graut from the 
Crown granting a mill-site covering the exten- 
sion rf tlese high wa j s. Judgment for the 
.Crown, and senteuce to be passed at next assises 
I John Wilson, J., having been concerned in the 
J t bjeet matter of the litigation when at the bar, 
•tec fe bo part in the judgment of the eourt.) 
» ueriM t. Bailan. — Standi. 
U e **» *• Crosssn. — Also stands. 
j^gg h*U* ▼. Lundy. — Held, proceedings in 
'Couuh Cowrt of Peterborough, in relation to 
inter alt M * /0r mattor » are ^oram nonjudice. 

tifmtik ¥ * &*zh ara *on. — Appeal allowed without 
costs, an< ' ru ^ ln court below to be discharged. 

Cuttm *• *"*"• — Ru,e a baoliite to enter ver- 
diot for de. * 0Bda * t - 

Boomer \ *• -Anderson.— Held, that under the 
statute an c **** *° r toe teZAt ion of an attor- 
ney's bin *ho »** *°* |» tQ « ■»«• w*Jf •■that 
which orders *• ^elitery of the bill. Held, 
also, tbatther 3 M «° P ower t0 order * * iA J of 
.proceedings in aB * cllioD P«"*»g f« the acoount 
©f an allowed h ul » ** leM 0I1 •* ord er f * r tn « 
taxation of the MH - Rul * absolute to rescind 
■order of learned . i ud *« without costs. 
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THE CASE OF OC ^STANCE KENT AND 
THEPLEa v of ouilty. 

(Omtimrd, f rtm ftfie ZIS.) 
That so eminent anc 1 acute a personage as 
the late Lord Chance, lor *** satisfied that 
Constance was not the 4 l uilt f P*rty» appeared 
from this, that after the most oaretal inquiry, 
and after bringing his po^ » fitful mind to bear 
upon the case, he directec \ * * ne nurse to be ap- 
prehended and accused, i\ u & a gT 6 *^ deal of 
evidence was given against i \ ' ier - The great fact, 
to begin with, was that sh< \ ) .had &© c*™ of 
the child, and that he was \ ,n Qer bedroom. 
Added to that was the fact, \ \ ^ at Although she 
admitted having missed the c \ ^^ M owly *& 
five in the morning, she made \ no aiarm until 
two hours later, and then gave \ M a reason one 
which her mistress deemed unsatisfactory. 
Further, it was proved that it \ wma impossi- 
ble she should have observed fi ' om Qar owni 
bed, as she stated, that the chi \ ' d was S° ne - 
Further, it was proved that she I * ,ad ***&* oe - 
fore the child was found, that the \ olanket was 
missing, although, as it was .and. I sne °o u ^ 



not have seen whether it was there or not 
And then there was the fact of her having said 
that she had seen Constance's dress put into 
the basket, which, she denied But the fact 
that the dress of Constance t»« missing being 
unexplained, and there being no evidence to 
connect the nurse with it, or anyone else, the 
magistrates felt that it was impossible to con- 
vict the nurse, and therefore improper to com- 
mit her for trial, and she was discharged, bat 
not until after an inquiry which lasted several 
days. 

Her discharge was the ruin of Constance 
Kent Everyone saw, and she must have felt, 
that so long as the missing dress was unac- 
counted for she would be suspected as the 
murderess. That the consciousness of this 
suspicion must have entailed upon her a load 
of mental anguish absolutely unendurable 
must be obvious to anyone. It is evident that 
it drove her from home; for although her 
family, it appeared, corresponded kindly with 
her to the last, she remained away for the 
whole of the five years which elapsed before 
her surrendering herself to justice. 

That these were years of crushing anguish, 
which might well drive her to desperation and 
despair, no one can doubt She must have 
felt at last that she might as well almost have 
been the murderess, as she had to bear the 
brand of murder — bearing the doom of Cain, 
if not his guilt Life must at last have be- 
come a burden too grievous to be borne* and 
death itself have assumed the aspect of a 
welcome relief Nor was this alL To add to 
her anguish on her own account, was the con- 
sciousness of the heavy doom which had fallen 
upon her family. They had literally been 
overwhelmed with ruin ; her father and bro- 
ther especially —to both of whom she was ten- 
derly attached— were utterly beggared. The 
one bad to give up his appointment, the other, 
it appeared, found it impossible to obtain one. 
These facts have been stated publicly by a 
friend of the family, a Mr. Stapleton, who, on 
behalf of the girl herself, avowed that she was 
most anxious to exonerate her father and 
brother from the load of obloquy which attach- 
ed to, and had utterly overwhelmed them. 
And one cannot conceive a more cruel fate 
than this befalling any relatives so near and 
dear, nor one more calculated to weigh upon 
and crush to the earth the soul of that young 
girl. 

Here, then, were the two most powerful 
motives which could ever influence the human 
mind, to prompt her to a false confession — af- 
fection and despair. Affection for those she 
most deeply loved, for herself the darkness of 
a black despair. For herself she must have 
felt hopeless. Upon the hypothesis of her 
innocence, someone else, really guilty, had 
secreted her dress to throw suspicion upon 
her, and, having cruelly succeeded, was not 
likely to acknowledge the dark deed. Tn the 
future, therefore, th*»re was for herself no hope. 
She was branded, until death, as a murderess. 
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And meanwhile, her father and her brother 
were ruined for her sake. She could save 
them by a false confession, which could hardly 
render her own fate worse than it was. Mean- 
while, she had been for some years under 
morbid religious influences, she had been for 
two years at a Tractarian Religious House, 
under the "spiritual care" of a Miss Graeme, 
who called herself her spiritual mother, and a 
Rev. Mr. Wagner, who assumed to act as her 
spiritual father. Of the part played in the 
case by these two persons, we care not to 
speak, except so far as it bears on the case of 
Constance. No one; we think, can consider 
that the influences they were likely to exert 
were healthy ; on the contrary, they were far 
more likely to augment the morbid feelings of 
despair; and, perhaps, ill-regulated religious 
sentiment may have suggested the idea of a 
voluntary sacrifice of herself for the sake of 
those she loved. If we can rely on Mr. 
Wagner's statements, "It was entirely her 
own voluntary act" "It was entirely her 
own proposition." This very much confirms 
the view we suggest For, as he stated that 
she had made secret confessions to him, and 
it would be his duty to tell her that she must 
disclose the circumstances, so as at onoe to 
test her truthfulness, and clear others who 
had been suspected, her not doing that, and 
her proposing to make a public surrender of 
herself as the guilty party, are strong to show 
that conscience was not the real motive; and, 
therefore, that the confession was not true. 
For, if conscience had been the motive, she 
herself would have suggested, if her "spiritual 
father " had not, that, in order to clear others, 
tt would be proper to enter into circumstances 
and details. This, however, it will be seen 
she did not do, and her "spiritual father" and 
herself were equally regardless of her duty in 
this matter, assuming her to be guilty. That 
duty clearly was to make such a disclosure as 
should clear others, by disclosing details which 
the guilty only could disclose. This alone 
could clear others ; for it was the only thing 
which the guilty alone could do. The guilty 
party alone could know the details, and there- 
fore that party only could disclose them. And 
the suspicion resting upon other persons had 
arisen from circumstances which could .only 
be explained by a full disclosure. No such 
disclosure, however, was made; but Constance 
Kent, accompanied by her "spiritual father 
and mother," went to a police court and put 
in a cut-anddried admission of her guilt, 
which ran thus,— " I, Constance Emilie Kent, 
alone and unaided, on the night of the 29th 
of June, 1860, murdered at Road-hill House, 
Wiltshire, one Francis Saville Kent No one 
before the deed aided me in its execution, nor 
afterwards aided me in concealing it" 

We well remember, on the morning when 
this extraordinary statement wits published, 
no one could be met with in Westminster Hall 
who was satisfied with it It was so unlike a 
real confession — it was so formal and unnatu- 



ral in its tone — it showed such an evident de- 
sire to clear some other parties — yet, on the 
other hand, it was destitute of that fulness of 
disclosure which alone could do so. 

It was difficult to explain this, except upon 
the theory that her confession was not true, so 
that it wad necessarily thus curt and general 
in its terms, lest, by lapsing into detail, it 
should expose its falsity. However, to this 
course she adhered throughout, and at lier 
trial, in perfect consistency, pleaded guilty. 
Throughout, her evident object was to clear 
others and to restore the character of her 
family. Thus, while in prison, she wrote a 
letter with a view to disclaim the imputation 
of any unkind treatment " I have received 
the greatest kindness from both the persons 
accused of subjecting me to it" The difficulty 
was only increased by this, for where could 
be the motive? She was proved to have been 
fond of the child, and the child was fond of 
her. She had no ill-treatment to revenge, and 
of course no ill-feeling for the child. At the 
trial, she publicly disclaimed both motives. 
By the lips of her counsel she declared that 
she had been treated with the utmost kind- 
ness; and by her own, she disclaimed any 
dislike of the child. This only heightened the 
mystery, for it destroyed the only theories of 
motive which any human imagination could 
conceive, and it supplied no other. Yet, if she 
did the deed, there must have been a motive, 
and a strong one. It was a terrible, unnatural 
deed for a young girl to do— to cut the throat 
of a sleeping child — the child of a fondly-be- 
loved parent, who was deeply attached to her 
and treated her with every kindness. Motive 
there must have been ; but the only conceiv- 
able motives were disclaimed, and no other 
was suggested, though a clumsy attempt was 
made, in equivocal language, to insinuate the 
motive which was denied. And it is curious 
to observe the difficulty in which the girl has 
evidently found herself placed by these con- 
tradictory statements. This she could not 
avoid— her great object evidently being to clear 
others. She admitted the deed, but denied 
the only motive which could have led her to 
it. She publicly denied either jealousy or re- 
venge. No other motive could be conceived 
by any one for her murdering the child ; 
though there was more than one which might 
very easily have led some other person to do it 
Therefore her denial of the only conceivable 
motive for her doing the act, tended, along 
with the unusual character of her confession, 
to produce an impression on the public mind 
that was very unsatisfactory. 

Suddenly there appeared in the Times the 
following letter: 

" Sia, — I am requested by Miss Constance Kent 
to communicate to you the following details of 
her crime, which she has confessed to Mr. Rod way, 
her solicitor, and to myself, and which she now 
desires to be made public. 

" Constance Kent first gave an account of the 
circumstances of her crime to Mr. Rod way, and 
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she afterwards acknowledged to me the correct- 
ness of that account when I recapitulated it to 
her. The explanation of ber motive she (rave to 
me when, with the permission of the Lord Chan- 
cellor, I examined her for the purpose of ascer- 
taining whether there were any grounds for sap- 
posing that she was labouring under mental 
disease. Both Mr. Rod way and I are convinced 
of the truthfulness and good faith of what she 
said to us. 

"Constance Kent says that the manner in 
which she committed her crime was as follows: — 
A few days before the murder she obtained pos- 
sesion of a razor from a green case in her father's 
wardrobe, and secreted it. This was the sole in- 
strument which she used. She also secreted a 
candle with matches, by placing them in the cor- 
ner of the closet in the "garden, where the murder 
was committed. On the night of the murder she 
undressed herself and went to bed, because she 
expected that her sisters would visit her room. 
She lay awake watching until she thought that 
the household were all asleep, and soon after mid- 
night she left her bedroom and went downstairs 
and opened the drawing-room door and window 
shutters. She then went up into the nursery, 
withdrew the blanket from between the sheet and 
the counterpane, and placed it on the side of the 
cot. She then took the child from his bed and 
carried him downstairs through the drawing- 
room. She had on her night-dress, and in the 
drawing-room she put on her goloshes. Having 
the child in one arm, she raised the drawing-room 
window with the other hand, went round the 
houce and into the closet, lighted the candle, and 
placed it on the seat of the closet, the child being 
wrapped in the blanket and still sleeping, ana 
while the child was in this position she inflicted 
the wound in the throat. She Bays that she 
thought the blood would never come, and that 
the child was not killed, so she thrust the razor 
into itB left side, and put the body, with the 
blanket round it, into the vault. The light burnt 
out. The piece of flannel which she had with 
her was torn from an old flannel garment placed 
in the waste bag, and which she had taken some 
time before and sewn to use in washing herself. 
She went back into her bedroom, examined her 
dress, and found only two spots of blood on it. 
These she washed out in the basin, and threw the 
water, which was but little discoloured, into the 
footpan in which she had washed her feet over 
night. She took another of her nightdresses and 

fot into bed. In the morning her nightdress had 
ecu me dry where it had been washed. She fold- 
ed it up and put it into the drawer. Her three 
nightdresses were examined by Mr. Foley, and 
she believes also by Mr. Parsons, the medical at- 
tendant of the family. She thought the blood 
stains had been effectually washed out, but on 
holding the dress up to the light a day or two 
afterwards she found the stains were still visible. 
She secreted the dress, moving it from place to 
place, and she eventually burnt it in her own bed- 
room, and put the ashes or tinder into the kitchen 
grate. It was about five or six days after the 
child's death that she burnt the nightdress. On 
the Saturday morning, having cleaned the razor, 
she took an opportunity of replacing it unobserv- 
ed in the case in the wardrobe. She abstracted 
her nightdress from the clothes-basket when the 
housemaid went to fetch a glass of water. The 



stained garment found in the boiler-hole had no 
connection whatever with the deed. 

" As regards the motive of her crime, it seems 
that although she entertained at one time a great 
regard for the present Mrs. Kent, yet if any re- 
mark was at any time made, which in her opinion 
was disparaging to any member of the first family, 
she treasured it up, and determined to revenge it. 
She had no ill-will against the little boy, except 
as one of the children of her stepmother. She 
declared that both her father and her stepmother 
had always been kind to her personally, and the 
following" is the copy of a letter which she ad- 
dressed to Mr. Rod way on this point, while in 
prison before her trial: — 

"'Devizes, May 15. 

" ' Sir, — It has been stated that my feelings of 
revenge were excited in consequence of cruel 
treatment This is entirely false. I have re- 
ceived the greatest kindness from both the per- 
sons accused of subjecting me to it. I have never 
had any ill-will towards either of them on account 
of their behaviour to me, which has been very 
kind. 

" ' I shall feel obliged if yon will make use of 
this statement in order that the public may be 
undeceived on this point. 

" ' I remain, Sir. yours truly, 

" * Constance E.'Kknt. 
"«ToMr. R. Rodway.'" 

" She told me that when the nursemaid was 
accused she had fully made up her mind to con- 
fess if the nurse had been convicted, and that she 
had also made up her mind to commit suicide if 
she was herself convicted. She said that she had 
felt herself under the influence of the devil before 
she committed the murder, but that she did not 
believe, and had not believed, that the devil had 
more to do with her crime than any other wicked 
action. She had not said her prayers for a year 
before the murder, and not afterwards until she 
came to reside at Brighton. She said that the 
circumstance which revived religious' feelings in 
her mind was thinking about receiving sacrament 
when confirmed. 

" An opinion has been expressed that the pecu- 
liarities evinced by Constance Kent between the 
ages of 12 and 17 may be attributed to the then 
transition period of her life. Moreover, the fact 
of her cutting off her hair, dressing herself in her 
brother's clothes, and leaving her home with the 
intention of going abroad, which occurred when 
she was Only 18 years of age, indicated a peculi- 
arity of -disposition, and great determination of 
character, which forboded that, for good or evil, 
her future life would be remarkable. 

" This peculiar disposition, which led her to 
such singular and violent resolves of action, 
seemed also to colour and intensify her thoughts 
and feelings, and magnify into wrongs that were 
to be revenged any little family incidents or oc- 
currences which provoked her displeasure. 

" Although it became my duty to advise her 
counsel that she evinced no symptons of insanity 
at the time of my examination, and that, so far 
as it was possible to ascertain the state of her 
mind at so rempte a period, there was no evidence 
of it at the time of the murder, I am yet of 
opinion that owing to the peculiarities of her con- 
stitution it is probable that nnder prolonged soli- 
tary confinement she would become insane. 
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" The validity of this opinion is of importance 
now that the sentence of death is commuted to 
penal servitude for life ; for no one could desire 
that the punishment of the criminal should be 
carried out so as to cause danger of a further and 
greater punishment not contemplated by the law. 

" I have the honour to remain your very obe- 
dient servant, 

" John Charles Bucknill, M.D. 

" Hillmorton Hall, near Rugby, August 24." 

Everything about this letter was considered 
unusual and unsatisfactory ; and indeed, like 
the case itself, it was extraordinary. It did 
not appear to whom it was addressed, or how 
it came to have been written. It was pretty 
clear why it was put forth. It was an attempt 
to explain the mystery which people found so 
extremely unsatisfactory. It revealed an effort 
to elicit from the girl some statements of detail 
by which the truth of her confession could be 
tested. But in (hat point of view, if even on 
the face of it the statement had been credible, 
it would have been worthless. The whole 
value of a confession is its voluntariness. This 
was not a confession : it was not voluntary : 
it was a statement got up for an object; very 
likely by leading questions suggested by the 
very difficulties it was intended to meet But 
there are more fetal difficulties in the state- 
ment. It is contradicted on all the material 
points by the facts of the sworn evidence. 
This was the very result which a real confes- 
sion would have led to, and which for that 
reason she had avoided. On every material 
point the statement thus elicited from her will 
be found at variance with the undoubted facts 
of the sworn evidence. First as to the time: 
she puts it at soon after midnight : the evi- 
dence of Mrs. Rent and the surgeon puts it 
at between three and four; a difference of 
three hours. Next as to the weapon: she 
says it was a razor, which has no point ; the 
surgeons are sure that it must have been a 
long sharp pointed knife* as everyone can see 
it must have been, to inflict a deep stab half 
through the chest. Then as to the circum- 
stances of the act: she says the piece of flan- 
nel was merely a rag used for washing ; where- 
as the police-searcher stated it was a chest 
flannel which fitted the nurse. She says 
nothing as to the suffocation which had evi- 
dently taken place. Then she talks of blood 
not having come, upon the arteries of the 
throat beimg severed by a cut right through 
to the bone. Why the blood as the doctors 
said, must have burst forth in a jet, and cov- 
ered the murderer with its crimson tide. She 
says there were only two spots of blood on her 
night-dress, which no one for a moment can 
believe. She says she washed out the stains ; 
and that the next morning the sergeant and 
police superintendent' examined all her three 
nightdresses, and they observed nothing ; to 
which may be added that the policeman's wife 
examined them later in the same day and ob- 
served nothing ; yet she says that some days 
afterwards she found the stains still visible, 



and therefore secreted the dress In the 
meanwhile, according to her account, she had 
gratuitously contrived to fasten a fatal suspic- 
on upon herself by withdrawing from the 
basket the nightdress which had already 
passed repeated inspectionp with perfect im- 
punity, and when washed would have been 
rendered secure for ever. Can anyone credit 
such a tissue of self-contradictory statements ? 
The greatest difficulty, however, is as to the 
motive for the crime. As already stated, be- 
fore and at the trial she had disclaimed both 
jealousy and revenge — the only motives con- 
ceivable, and no others could possibly be 
imagined. There is, therefore, in the above 
an equivocating attempt to reconcile two utter- 
ly contradictory statements — that there was 
no unkindness, and yet there was a desire of re- 
venge; there was no unkindness from the step- 
mower, and no ill-will towards the little boy ; 
and as to her father, he was kindness itself, 
and she was very fond of him and the child. 
Then why on earth should she have done so 
horrible and unnatural an act as to cut the 
throat of her father's infant child, without any 
motive either of jealousy or revenge? This is 
a difficulty which is utterly insuperable by 
any sophistry, and it is quite untouched by 
the above elaborate attempt at explanation. 
The whole document is equivocating, and 
leaves upon the mind the impression of un- 
truth. 

We have said enough to show that the 
whole aspect of the case is exceedingly unsat- 
isfactory, and that it is still plunged in mystery. 
That such should be the result, is discreditable 
to our criminal proceedings. It is already a 
great evil that persons should be allowed to 
prevent inquiries by pleading guilty. For 
certain reasons in the present case it was de- 
sired by certain persons that a trial should 
not take place, and those whom it might have 
exposed no doubt did their best to prevent it. 
They had the girl — for reasons we have al- 
ready explained— completely under their in- 
fluence ; and they easily induced her to adhere 
to the course she at first had adopted, of avoid- 
ing any course which might lead to disclosure. 
It might have defeated the great object of the 
confession, for it might have exposed its un- 
truth. If its object were to remove suspicion 
from others, and not to promote justice, or 
disclose truth, then of course a trial would be 
the last thing that would be desired, and the 
plea of guilty would prevent it It ought* not 
to be in the power ot anyone thus by false 
pleas to baffle justice, and defeat the ends of 
law. The great object of the administration 
of justice is that it should give satisfaction to 
the public, and the public have an interest in 
it It is not like a civil matter which merely 
concerns the individual. The essence of crim- 
inal procedure is that it concerns the whole 
realm, and no one ought to be allowed by a 
collusive or colourable plea to assume the guilt 
of another's crime, in order to prevent an in- 
quiry and conceal the truth. The judge ought 
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to be able to order a plea of Not Guilty to .he 
entered, and to direct the trial to proceed. 
Had it been possible to take this course in the 
present case, probably the mystery might still 
have been cleared up ; or at all events it would 
have left it open for future and further inquiry, 
and the ends of justice would not have been 
defeated by a false confession, as they hare 
been, it is to be feared, in the present instance. 
— Lava Magazine. 



44 Lord Cranworth's first exercise of judicial 
patronage since his return to the woolsack will, 
we believe, give general satisfaction. So speaks 
the Pall Mall Gazette, and we heartily agree 
with it ; though, having done so, we can find 
little more worthy of agreement in the article 
of which it is the commencement Mr. Jus- 
tice Lush is a hard-working lawyer, who owes 
his promotion entirely to his professional me- 
rits. He has never been in Parliament, and 
this appears to have been the true cause why 
he was so long left among the rank and file of 
the Bar. It has been suggested that his Non- 
conformist principles 4 ' stood in the way of his 
advancement, but that is pure nonsense. Not 
long ago we showed that of the entire bench 
of which he is now a member, one only was 
"in conformity " — i.e., a member of the Church 
of England. Then it is said "a barrister who 
ascends the bench permanently surrenders a 
large share of the income he is earning. This 
suggests an obvious answer to the question 
why men do not reach the bench at an earlier 
age. The truth is that they cannot afford to 
leave the bar until they have enjoyed its 
profits for a considerable number of years." 
but that also is nonsense. Some men indeed 
have been said to decline the woolsack from 
this reason — though we doubt if it ever was 
really done — but the position of a puisne judge 
is such that anyone who would take it at all 
can afford to take it without any previous 
hoard to eke out his salary. In the present 
instance the Lord Chancellor has adhered to 
his favourite policy of recruiting the bench 
from the purely professional class, .who have 
never divided their allegiance between law and 
politics. There are now six judges who have 
attained their present position without passing 
through the House of Commons — Mr. Justice 
Willes, Mr. Justice Byles, Mr. Justice Black- 
burn, Mr. Baron Bramwell, Mr. Baron Chan- 
nell, and Mr. Justice Lush, who succeeds Mr. 
Justice Crompton, another of the same class. 

This is the true principle of selection. There 
is nothing more calculated to sully the foun- 
tain of justice, nothing which has, at critical 
periods of our history, been productive of 
more injury to the administration of our law 
than the practice of making parliamentary 
success a stepping stone to the bench of 
judges. True, the claims of a lawyer should 
not be overlooked merely because he writes 

*Th« learned judjre la a Baptist, and married to the 
daughter of a London Baptiat minister. 



M.P. after his name, and, so long as the exi- 
gencies of party require the Attorney and So- 
licitor-General to be members of the House of 
Commons, it is likely that the political lawyers 
will keep a monopoly of the very great places. 

Again, when we see, as has occasionally 
been the case, the high reputation of a politi- 
cal adversary recognized and rewarded by m 
place upon the bench, notwithstanding years 
of parliamentary antagonism (as in the case 
of Mr. Justice Smith), it is hard to say whe- 
ther the appointment reflects more credit on 
the appointor or appointee. But the claims 
of the mere political partisan are but too often 
superior to all other circumstances. 

Among the nine English judges who have 
enjoyed the honour of a seat in Parliament, 
at least four could never have hoped even .to 
see the bench at a distance, had it not been 
the reward of their services, not in the forum, 
but in the senate; and should many more 
vacancies occur during the continuance of the 
present government, we can hardly expect to 
avoid an addition to their number in the per- 
son of the Solicitor-General. In Ireland the 
case is, however, far worse, and we do not 
believe that there is on the bench of that 
country a single judge, except Mr. Baron Fitz- 
gerald, who owed his promotion solely to his 
professional eminence. We do not mean to 
say that- all the others are purely political 
judges, though doubtless too many of them 
are so. Mr. Justice Christian, for instance, 
though he acted as Solicitor-General for Lord 
Palmers ton's first administration, was never 
in Parliament, and never took any prominent 
part in political life. But it is impossible to 
appoint the law officers of the Crown without 
reference to political parties, and therefore it 
is that we regret to see these appointments so 
invariable a prelude to the bench in Ireland. 
Of course we do not say that none of those 
who have reached the bench through official 
political life deserve .their high position, far 
from it; but even Chief Justice Monahan 
himself, in some respects, perhaps, the ablest 
man on either bench, owed his elevation, not 
to his undeniably great forensic abilities, but 
to the fact that there was no other Irish law- 
yer on the Whig benches of the House of 
Commons at the time when Sir Robert Peel's 
government went out in 1846, and a vacancy 
was created in the ranks of the new law offi- 
cers by the promotion of Mr. Pigott to the 
Cushion of the Exchequer. 

The system which fills the bench exclusively 
, with the adherents of the party for the time 
being in favour, essentially vicious as it is, is 
greatly aggravated when the choice of judges 
is further limited to such of those adherents 
as can win the " sweet voices" of a majority 
of borough electors. In the meantime let us 
congratulate ourselves that the second Chan- 
cellorship of Lord Cran worth will help to 
keep the Bench — in England at least — com- 
paratively free from Keatings and Keoghs. — 
Solicitor*' Journal. 
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PRACTICE COURT. 

(Reported by Rout. A. Hakbjsoh, Esq* Barrister-at-Law.) 

In bb Roberts abd Lorimer. 

Arbitration and award— Reference, limited— Excess of 
OMtJtoHty— Award set aride. 
Where a reference wm •pecuV of accounts rendered up to 
Slat December, 1864, and the award went far beyond this, 
the court, upon the application «f the person against whom 
the award wai made, denying any binding authority to 
thus extend the reference, and hli oath being unanswered, 
aet aside the award. 

[Practice Court, H. T., 29 Tic] 

Freeman, Q. C, for Roberts, moved to set 
aside an award for excess of jurisdiction. 

No cause was shewn. 

It appeared that by lease dated 16th May, 1862, 
Lorimer demised premises to Roberts for five 
years from 1st September, 1862, at $160 yearly 
rent, payable last day of each year. Lorimer 
agreed to fit up a building on the premises, and 
make it suitable for a shop and dwelling house, 
and other improvements, to tenant's satisfaction, 
to be completed by the 1st of September then 
next, and to pay $20 a week liquidated damages, 
until completion, after that period. If landlord 
made default, tenant might complete the work, 
landlord to pay therefor on demand. Tenant cov- 
enanted to make advances in goods and money 
to landlord to assist him in performing the work 
to $300, the receipt whereof landlord acknow- 
ledged, and lumber to $200, at specified prioes, 
and goods and painting to $250. Tenant to 
keep premises insured to $500 ; if burnt, land- 
lord was to release his reversion in fee to tenant, 
who was to receive such conveyance in satisfac- 
tion of the principal sum of $900, secured by 
mortgage thereinafter mentioned ; and tenant to 
receive the insurance money. It was then recited 
that landlord had at the same date mortgaged 
same premises* in fee to tenant for $900, payable 
in five years from 1st of September (the day of 
commencement of term) with interest payable 
yearly at same dates with the rent, and that 
sum included the advances agreed by the lease 
to be made. It was then declared thst $54, the 
interest on the mortgage money, should be ap- 
plied in reduction of the rent, and that tenant 
should make further advances to landlord to an 
amount not exceeding $250, to be secured by a 
farther charge on the premises at 10 per oent 
. interest, to be repaid by equal yearly instalments 
during the term, with interest with each instal- 
ment, to be deducted (that is, instalment and 
interest) out of the rent, the balance only being 
payable to landlord. Then there was a provision 
for a further insuranoe to cover the further 
tdvance. It conoluded with a provision for an 
arbitration if any dispute should arise touching 
the construction of the lease, or any thing therein 
contained. 

On the 22ni of September, 1864, the parties 
signed a Bhort memorandum of reference to sub- 
mit their accounts as rendered up to the 81st of 
December, 1862, and also the question of damages 
spoken of in the lease, which lease was the basis 
of arbitration. On the 15th of November, 1864, 
the referees awarded that Roberts was entitled 



to recover from Lorimer, after applying the fol- 
lowing sums of money : $108 to b* endorsed as 
the interest for two years on the $900 mortgage, 
and the further sum of $145 to be endorsed on a 
certain other mortgage made by Lorimer to 
Roberts specified in the lease ; and after exam- 
ining all the accounts submitted, and after ap- 
plying these sumB as above mentioned, Roberts 
was entitled to recover from Lorimer $208.55, 
after applying two mortgages for $1,400 and 
$820, two years 1 rent up to the 1st of Septem- 
ber, 1864, and it was awarded that the costs of 
arbitration were to be borne equally. 

The only affidavit filed was one made by Ro- 
berts, who moved to set aside the award. 

He swore that the $250 advance mentioned in 
the lease was not secured by mortgage as agreed, 
as he expected to pay it out of the rent, and that 
he also advanced other $500 not provided for in 
the lease, for which he took a mortgage; that 
the arbitrators had no authority to go into or 
determine matters subsequent to period named 
in submission; that Lorimer was insolvent, and 
that applicant was seriously prejudiced by their 
directing the endorsements to be made on the 
mortgages. 

Haoartt, J. — The transactions between the 
parties is of a curious nature. It is not usual to 
find at the same date the owner of the fee de- 
mising for a term of years, and mortgaging in 
fee simple* to the same person, who is thus sup- 
posed at the same moment to be the termor and 
the reversioner in fee. ' 

I do not see how under any view of the case, 
or whatever may be his position, the award can 
be supported. 

The reference is specific of accounts rendered 
up to the 81st of December, 1864, two or three 
months after the commencement of the term, 
and before the accruing due of any rent, and 
also of the damages Bpoken of in the lease, being 
I suppose the liquidated weekly damages for 
nonoompletion of the improvements by the ap- 
pointed day. The award goes far beyond this, 
directing the application of several years' inter- 
est and rent. Any binding authority to thus 
extend the reference is denied by Roberts, and 
his statements remain uncontradicted. 

The award must be set aside. 

Rule absolute. 



Sevbbn bt al. t. Cobobayb. 

Arbitration and award— Setting aside— Orownds—Disro^ry 
of new evidence— Improper amendment of pleadings— Merits. 

Where parties to a protracted reference thought their caso 
so strong that It would be impossible for the arbitrator to 
find against them, and did not do all that it was in their 
power to do to repel the case of their opponent, relief 
against an advene award was refused on the grouud of 
surprise and discovery of new evidence. 

Where the arbitrator, having power to amend the pleadings 
In the exercise of discretion, allowed a plea to be addr-d, 
and the parties affected, Instead of applying to have the 
reference revoked, proceeded with it notwithstanding the 
amendment, which they contended was improper and un- 
just, and applied lor relief against, the award on this 
ground, it was refused them, although the Court thought 
on the materials before it, if the same was before the arbi- 
trator, that the amendment ought not to have been 
allowed. 

So where the arbitrator, having power to allow or dlMllow a 
claim est op by one of the parties to the reference in the 
•zeroise of his judgment decided to allow it, and his mo- 
tives were nnassalled, the Court, though differing from 
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biro u to th« propriety of aUowMg the claim refoiea to, 
•et onlde the award on the ■write. 

LPractkt Oawt, B. T., 18C6.] 

Read, Q.C., obtained a rale nut on the defen- 
dant to shew cause why the award in this ease 
should not be set aside, or the matters referred 
buck to the arbitrator, on the following grounds : 

] at. That the arbitrator exceeded his jurisdic- 
tion by taking into oonsffleration a claim made 
by the defendant prior to the 14th of September, 
1858. 

2nd. That the arbitrator also exceeded his 
jurisdiction by taking into consideration matters 
not in question in this cause. 

3rd. That the arbitrator let in stale claims 
requiring a plea of set-off, and no such plea had 
been pleaded. 

4th. That the plaintiffs were taken bj sur- 
prise by the arbitrator letting in matters be- 
tween the 80th of August, 1866, and the 16th of 
September, 1858, while the plaintiff's claim was 
all subsequent to the latter date. 

5th. That the arbitrator examined the parties, 
and he also swore the parties and the witnesses, 
while he had no power to examine the parties or 
to administer an oath. 

Gth. That there was false swearing by the 
defendant, and the plaintiff is entitled to relief 
on the facts set forth. 

7th. That new evidence and other witnesses 
have been discovered so as to establish that the 
defendant was paid the amount of his commission 
claimed and allowed to him by the arbitrator, 
between the 30th of August, 1856, and the 14th 
of September, 1858; and on grounds disclosed 
in affidavits and papers filed. 

Qeorge Severn swore the action was brought 
to recover $1,607.83— that is, $641.14 for what 
is called the ledger aooount, and $866.69 on 
wbat is called the beer account; that the beer 
aecouut was made out in January or February, 
1863, by and between deponent and defendant, 
and then admitted by defendant to be oorreot; 
th»it it extended from the 14th of September, 
1S~>8, to the 27th of April, 1861, when the defen- 
dant left plaintiff ' s service; that defendant never 
pretended he had any unsettled account against 
pluiutiff from the 80th of August, 1866, to the 
14th of September, 1858, for commission on the 
sale of beer by defendant for plaintiff, and in 
fact he had no such account, for it had been paid 
to him before the 14th September, 1858, upon 
their weekly settlement of aooounts for beer sold, 
monies collected by defendant, &c. ; that the de- 
ponent's initials, "G. 8.," at the foot of the 
accounts, are to show how far his aooounts had 
been rendered, and not as a receipt of all the 
monies there specified, not deducting his com- 
mission: whereas the arbitrator treated the ini- 
tials, "G. S.," as a receipt of all the monies 
therein mentioned by the plaintiffs; that the 
allowing of the commission to the defendant 
between the 80th of August, 1856, and the 14th 
of September, 1868, by the arbitrator, was a 
great injustice to the plaintiff, and was, in fact, 
a payment twice over to the defendant of a sum 
of $1,626 ; that the deponent had no idea the 
arbitrator would have considered the acoount 
prior to the 14th of September, 1868; that the 
defendant swore before the arbitrator that this 
commission had not been paid to him, while the 



deponent swore it had ; that in December, I860, 
when plaintiffs and defendant went over the 
accounts, he owed plaintiffs $800 on the beer 
aooonnt, and he did not pretend then that he 
had any account for commission or salary of 
any kind against the plaintiffs ; that it was as- 
sumed, as of course, on both aides that it had all 
been paid, and defendant then admitted he owed 
the plaintiffs the $800 besides the ledger account ; 
that in January or February, 1860, defendant 
went over the aooounts again and admitted he 
owed $1,100, •'. «., $640 for ledger account, and 
$460 on beer account, and agree to give notes 
for the $1,600; but as he wanted four yean 
without interest, the plaintiffs would not agree 
to the time, the plaintiffs offering to give one 
year, but the defendant wonld not give them at 
that date; that this claim for commission had 
never been a matter in difference, and when it 
was first put forward at the reference, plaintiffs' 
counsel objected to it as tending to open up mat- 
ters that had all been settled, and which it wonld 
be difficult for the plaintiffs to prove, but the 
arbitrator decided to go into such matters ; thai 
the plaintiffs have discovered witnesses who can 
prove this claim for commission was paid to 
defendant; that proceedings were taken to in- 
dict defendant for his perjury before the arbi- 
trator, but it was discovered the arbitrator had 
no authority to administer an oath to him. 

John Severn and Henry Severn made affida- 
davits testifying in like manner to several of the 
same facts. 

Mr. Read swore that the pleadings have never 
been amended to let in the olaim of commission 
by the defendant. 

The award was for $217.64 only, in favor of 
plaintiffs. 

Mary Beck swore she was housekeeper of G. 
Severn from 1866 to 1857, and while she was 
there defendant frequently attended at plaintiffs* 
offioe and paid over his weekly collections, first 
deducting his commissions. 

Mr. Mc Michael, who was defendant's counsel 
at the arbitration, swore that his plea of set-off 
was added to the issue books and was treated by 
both parties before the arbitration as having 
been added in fact ; that the claim for the dis- 
puted commission was put forward by the defen- 
dant in June, 1868, before the arbitration, and 
the plaintiffs' counsel was aware of this, and 
stated how he proposed to meet it; that the plea 
of set-off had not originally been pleaded, be- 
cause it had not been supposed to be necessary 
to do so; that the parties were examined by 
consent ; that the two new witnesses spoken of 
by plaintiff were examined at the Polioe Court, 
and testified to facta not material to the questions 
at Issue, and that the reference lasted six or 
eight months. 

The defendant made no affidavit. It was 
stated by his counsel that he would be placing 
himself in the power of the plaintiffs, and of 
John 8evern to prosecute him for perjury, while 
he would not have the means of defending him- 
self. 

McMichatl, for defendant showed cause. 

Plaintiff cannot complain of defendant's claim 
being stale, going back to 1866, when part of 
their own claims, the ledger aooonnt, goes back 
to the year 1856. The parties were examined 
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by consent, and both parties and witnesses were 
sworn without objection on either side, and the 
plaintiffs began it because their witnesses were 
first Bworn. John Severn, a witness for plaintiffs, 
was present at the arbitration, when defendant 
was examined, and he himself questioned wit- 
ness, while his affidavit would lead one to think 
he was not present, nor even in the country at 
that time; that the arbitrator was right in 
treating the initials " G. 8." as receipts, because 
it was was proved that from time to time the 
defendant paid plaintiff money and took receipts 
for them, and when the settlements were made 
the defendant produced theso receipts. They 
were then checked off against these lists on 
accounts which were made up, and on the ac- 
counts being found correct the plaintiff, George 
Severn, put his initials to them, and the receipts 
were then given up to the plaintiffs and des- 
troyed. It was at any rate a question for the 
arbitrator. The new witnesses spoken of oould 
have been prodooed before. Their evidence too 
is not material, but at any rate it is very unusual 
to let such evidence in, and it should not be, at 
all events, after such a protracted examination 
as this was. He referred to Eardley v. Otley, 2 
Chit. Rep. 42; Russel on Awards, 666. 

Read, Q.C., in support of the rule. 

Various attempts at settlements were made 
between the plaintiffs and defendant of the 
accounts between the 14th of September, 1868, 
and the 27th of April, 1861, when all before that 
time was assumed to have been settled, and the 
defendant advanced no claim for any previous 
account, which Bhowed he had none in fact ; that 
he could not be supposed to have lived to the 
present time without his wages, for six or seven 
years after they had been earned, and without 
• claiming them until he was before the arbitrator ; 
that the initials "G. S." did not warrant the 
inference that "G. S." had received all the 
money mentioned in these accounts, but only 
that the accounts had been settled ; that the plea 
of Bet-off, letting in this newly set-off claim, 
should not have been allowed. The reference of 
the cause was as it stood, and although amend- 
ments were properly to have been made ; yet such 
a change as this should not have been allowed 
when it was to alter the whole character of the 
accounts. That parties and witnesses should 
not have been sworn ; that the award should be 
referred baok for discovery of new evidence. He 
referred to In re Huntley, 1 El. & B. 787 ; Hutch, 
inton v. Shepperton, 18 Q. B. 967 ; Bally. Hindi, 
2 M. & G. 847. 

The following cases were also referred to by 
counsel during the course of the argument: Ful- 
ler t. Fenwick, 8 C. B. 705 ; Phillip* v. Evans, 12 
M. & W. 809; Larehin v. Ellit, 11 W. R. 281 ; 
Solomon v. Solomon, 28 L. J. Ex. 129. 

Adam Wilson, J — I do not think I oan enter- 
tain the application on the alleged discovery of 
new evidence, because this enquiry lasted before 
the arbitrator from the 16th of May, 1863, when 
the order of reference was made, until the 7th of 
March, 1864, when the award was made; and 
the plaintiffs knew from the month of June, 
1868, that this claim for commission was to be 
pat forward by the defendant, and had to be 
repelled by them, and had therefore abundant 
time afforded them to meet any such claim, or if 



they had not should have applied to the arbi- 
trator to grant such time, which they did not do. 
The truth is they thought their oase so strong a 
one that it wonld be impossible for the arbitra- 
tor to find on this part of it for the defendant. 
The case of Eardley v. OUey shows I ought not to 
interfere on this ground. 

As to the power of the arbitrator to amend 
the pleadings by adding the plea of set-off, there 
can be no question of it; %ut as to the exercise 
of it, there may be much to be said against it. 
Still when the arbitrator determined to grant the 
leave to amend, the plaintiffs might then have 
applied for leave to the court or a judge to res- 
cind the reference, which is a course usually 
adopted in practioe (Chitty Pr., 11 Edn., 1635; 
Hart j. Duke, 9 Jur. N. S. 119). I inoline to 
think the amendment should not have been made, 
but the difficulty is in interfering with it nearly 
a year after it has been allowed, and after both 
parties have been acting upon it as if rightly made. 
The reason why it would have been better not to 
have let in thiB plea is, that the effect of it was 
to let in an old elaim which had apparently 
never been thought of until the case was brought 
before the arbitrator. 

This brings me to the only other part of the 
case whioh I feel at liberty to notice, or to which 
I oan attach any importance. Has the arbitra- 
tor justly determined this disputed claim in 
favor of the defendant? and if it be doubtful 
whether he has or has not, or even if it be pretty 
clear that he has not, oan I properly interfere 
with his discretion, after a lona and attentive 
consideration to the facts whioh were laid before 
him ? And more particularly oan I do, this, or 
ought I to do it, when the arbitrator ism legal 
gentleman of standing and ability in his profes- 
sion, and against whom neither party has made 
or oan. make the slightest or remotest imputa- 
tion r\(l think I might not have formed the 
opinion that the defendant's claim to the com- 
mission for the period between the 80th of August, 
1866, and the 14th of Sept, 1868, was correct. 
All before that time had been settled for. All 
since that time had been paid for by the defen- 
dant retaining his commission out of his collec- 
tions. And it seems extraordinary that for two 
years before this last period, that is between 
1866 and 1868, he should not have done the 
same thing, or that he should not have been 
paid anything at all. The initials "G. 8." are 
conclusive evidence that the accounts to which 
they are attached have been audited, and so far 
as they go have been approved of by the plain- 
tiffs; but they are not conclusive evidence that 
the plaintiffs received all the monies therein men- 
tioned from the defendant. They admit the cor- 
rectness of the defendant having accounted with 
the plaintiffs for all their monies. But this 
accounting would in the ordinary course of 
things include and import a deduction by the 
defendant from the monies in his own hands of 
his own certain stipulated commission and remu- 
neration. The signature is perfectly consistent 
with this view, it is more consistent with it, I 
should have thought, than with the contrary 
view, and it is reoonoileable with the actual 
dealings of the parties both before and since 
thil period, and with the facts of the oase, and 
with the condition and station in life of the de- 
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fcndant, and with the common sense proceeding 
of persons in snoh eases. 

Why should this defendant, with the monies 
in Am own hand, and entitled to dedoct his own 
commission, not do so? Why is it he never 
made any claim for it at any time on the several 
attempted settlements that were made between 
the partiee? Why did he admit balances against 
himself for the later period, without requir- 
ing this olaim for the earlier period, if it really 
existed, to be deducted from them ? How did 
he live during these two years without his 
pay ? for he was not compelled to do without it, 
be had the monies with whioh to pay himself. 
How has he contrived to do without it for about 
Biz years? for be need not have done so, he 
might have deduoted it from his later collections. 
All these are questions whioh I cannot under- 
stand, and whioh are not explained, if they oan 
be explained, which I very much doubt , It is 
not either that this defendant just at one single 
time or occasion paid over two years' collections, 
which he might have happened to do without 
retaining his own proportion, knowing that the 
moment he laid it down it would Ira restored 
to him again; but he paid his monies over 
nearly every week — and it seems scarcely credi- 
ble that in every week for these two years he 
should always have paid over the whole of his 
collections, and never onoe have deduoted the 
amount of his own commission, not even one 
shilling of it. 

But the difficulty is to afford relief when the 
matter has been carefully and deliberately con- 
sidered, and a conclusion arrived at, not by 
mistake, or error, or misapprehension, but by 
intention, and upon a clear view of all the mots, 
and as the result of sound judgment exercised 
upon the facta by an impartial and able referee. 

In Phillips v. Event the court would not even 
set aside the award where the arbitrator had by 
mistake entirely omitted a sum admitted by the 
defendant to be due to the plaintiff of £110 7s. 
4-1., by whioh the balanoe was turned in favor of 
the defendant instead of against him. 

The same doctrine is repeated in Eaggeer v. 
Baker, 14 M. & W. 0, and it is added, "if no 
corruption be shewn, the court ought not to 
interfere. " 

In Fuller v. Fenmck, it is said the court gene- 
rail; speaking holds awards "to be final unless 
some substantial objection appears upon the face 
of them. 

There was no surprise, nor ought there to 
have been any to the plaintiffs, and even if I could 
tay I differed from the arbitrator in the amend- 
ment ho made, and in the conclusion he came 
to under it, 1 think' it is quite clear that the 
plaintiff* proceeded with the cause in its amended 
form, believing they would succeed notwithstand- 
ing all the evidence which the defendant might 
give or had given. George Severn says in his 
affidavit, after saying he had protested against 
the disputed claim being entertained, "I was 
taken by surprise, and astonished that the de- 
fendant swore to the contrary," that is, that he 
had not been paid commission, "still having 
shown the said arbitrator, as I thought I had 
done satisfactorily, that the defendant's state- 
ment in reference thereto was wholly untrue, 
evidenced, as I oonceive, by shewing, &o." He 



then states five different reasons whioh lie says 
he thinks entitled him to prevail against the 
oatih and case of the defendant, and he con- 
cludes as follows, after stating his reasons at 
length: "I rested my case in confidence that 
the arbitrator would not allow the said commis- 
sion to said plaintiff (no doubt he means defen- 
dant) as not having been paid him." % 

I must on the practice and rule in snoh cases 
refuse the relief whioh is asked, although I may 
say I regret this course, as the defendant does 
not now (and perhaps wisely) make any affidavit 
asserting the truth and correctness of his claim. 
In making these observations it must be remem- 
bered how muoh less oompetent I mast be to 
decide upon the application for amendment, and 
upon the weight and character of the testimony 
submitted at the reference than the gentleman 
who had all the parties personally before him, 
and also the whole of the books and vouchers, 
and who saw all that passed, and heard all that 
was said, and had therefore these higher means 
of judging of the facts and circumstances than 
I oan have. But upon the materials before me, I 
may say without the slightest reflection upon 
him or upon the correctness of his judgment 
(the same as I should equally have said against 
one of my brother judges) that I do not alto- 
gether agree with him in the amendment he has 
allowed, or in the result at whioh he has arrived. 

The rule must therefore be discharged, but 
without costs. 

Rule discharged, without costs. 



COMMON LAW CHAMBERS. 

(Reported by Rods*t A. Huuusoir, Esq., BarrUUr^at-Late.) 

Fish SB v. Griin. 

Statute 23 Vic. cap. 42, etc. 4— Sufficiency of notice of trial— 
Waiver— Application to ttay proceedings. 

Beld. 1st, That a defendant complaining of an insufficient 
service of notice of trial, In a cause pending In the Superior 
Court, but sent to a County Court fbr trial, under 23 Tie. 
cap. 42, sec 4, may, without waiving the Irregularity, apply, 
within four days after the trial, to the county judge *br a 
stay of nroceedings till the fifth day of the following term 
ot the Superior Court of Law. 

Hela\ 2nd, That he may, within the like period, make a simi- 
lar applicatipn to a judge of one of the superior eourts of 
law sitting in Chambers. 

Quare : If he delay for seven days after the verdict, without 
making an application of any kind, has he not thereby 
waived the irregularity? 

Proceedings on the executlon'were stayed till the fifth day of 
term, to enable the defendant to take the opinion of the 
full court on the latter point. 

Remarks as to improper expressions in affidavits, and the 
same censured. 

[Chambers, May 16, 1865.] 

T. H. Spencer obtained a summons calling on 
the plaintiff, his attorney or agent, to show cause 
why all proceedings in this cause, on the verdict 
obtained herein and otherwise, should not be stay- 
ed, and why the signing judgment on suoh verdict, 
and, if signed, why all proceedings on such judg- 
ment should not be stayed until the fifth day of 
term, in order to give the defendant an opportu- 
nity to move to set aside the said verdict, on the 
ground of irregularity in this, that no notice or no 
sufficient or proper notice of trial was served in 
this cause, and no one attended said trial on be- 
half of the defendant, and on the ground of 
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merits, and on grounds disclosed in affidavits and 
papers filed. 

The attorney for defendant made oath: that 
this action was oonunenoed in the Superior Court; 
that by an older, dated the 2nd day of Jane, 1866, 
of the Hon. Mr. Justice John Wilson, the issues 
joined in the cause were by him ordered to be 
tried before the judge of the County Court of the 
united counties of Huron and Bruce, at the next 
sittings of said court, after granting such order, 
to be hoi den on the 18th day of June, 1866, for 
trials and assessments: that on Monday, the 
6th day of June, being the last day for service 
of notioe of trial for the County Court of the 
united counties of Huron and Bruce, deponent 
was in his office until half-past four of the 
dock in the afternoon, and no notioe of trial was 
served on him in this cause: that about five 
o'clock of same evening, deponent proceeded to 
Bayfield on important business, and did not re- 
turn until one o'clock on the following morning! 
that when he went to his office on the morning of 
Tuesday, the 6th day of June, the day following, 
he found that notioe of trial in this cause 
had been put under the door of his office: 
that the order of the Hon. Mr. Justice Wilson, 
directing the cause to be tried in the County 
Court of the united counties of Huron and Bruce, 
did not arrive in Goderioh till the evening of the 
6th, about six o'clock; and that the notioe of 
trial was put under his offioe door, as he believed, 
about ten o'clock of the evening of Monday, the 
6th day of June, and long after offioe hours : that 
deponent, on the 8th day of June, served the 
plaintiff's attorney in this cause with a notioe, 
that if he would proceed to judgment in this 
cause, application would be made to set aside any 
judgment he might obtain : that plaintiff's attor- 
ney entered his record on the 13th day of June, 
at the sittings of the County Court of the united 
counties of Huron and Bruce, and obtained a 
verdict for plaintiff for six hundred and four 
dollars and serency-seren cents: that no one 
attended at said trial on behalf of the defendant; 
and that the judge of the County Court of the 
united ooonties of Huron and Bruce did not en- 
dorse a stay of proceedings on the record in this 
cause, id pursuance of 28 Vio. oap. 42, eeo. 4: 
that judgment had not, as deponent believed, 
been signed in this cause : that the verdict was 
for a much larger sum than the plaintiff was en- 
titled to recover against the defendant ; and that 
the defendant had a good defenoe to part of the 
said action on the merits. ' 

On the part of the defendant there was also 
filed an affidavit of a olerk in the office of defen- 
dant's attorney, corroborating the foregoing in 
some particulars. 

On the part of the plaintiff, several affidavits 
were filed, showing that on the evening of the 
6th June, diligent searoh had been made in 
Qoderich for the defendant's attorney, both at 
his dwelling-house and his offioe, but without 
success ; that his dwelling-house as well as his 
office, ou the evening of that day, was closed ; 
that notioe of trial was placed under the door of 
his office before 7 o'oloek that evening; that 
there was reason to believe he had been keeping 
out of the way to avoid service ; that there was 
no defence to the action ; that the application 
was made for mere purposes of delay ; and that 



if successful, plaintiff would lose his debt, by 
reason of other executions ooming into the 
sheriff's hands. 

Rob.t A, Harrison showed'cause. He oonteuded 
that, undea statute 28 Vio.' oap. 42, seo. 4, the 
order for trial of the issues at a particular sit- 
tings of the County Court having been served, 
no further or better notioe of trial was necessary ; 
that If necessary, the service, under the circum- 
stances, though not personal, was sufficient ; 
that, if not sufficient, defendant, not having 
applied to the county judge, under the statute, 
to stay the proceedings, had waived the irregu- 
larity ; that by delay he had at all events waived 
the irregularity, and that the application, if tena- 
ble at all, should be made to the county judge. 
He also argued that the affidavit of merits was not 
sufficient, and that if sufficient was fully answered 
by the affidavits whieh he filed. He oited Smith 
T. Roblin, 10 U.C.L.J. 48 ; AUen v. Boice, lb. 70 ; 
Anderson v. Culver, lb, 169 ; Skelsey v. Manning, 
8 U. C. L. J. 166 ; Ham v. Egan, 3 U. C. Pr. 
Rep. 16; Lander v. Gordon, 7 M. & W. 218; 
Bromley v. Qerish, 6M.&0. 760. 

T. H. Spencer, in support of the summons, 
argued that notioe of trial was necessary ; that 
personal service was, under ail circumstances, 
necessary to constitute good servioe ; that there 
had been no waiver of the irregularity ; that had 
application been made to the county jndge to stay 
proceedings, there would have been a waiver ; 
that the connty judge was not the proper person 
to dispose of the present application ; and that 
it was properly made to a judge of the Superior 
Court sitting in Chambers. He cited Carruthers 
v. Rykert, 7 U. 0. L. J. 184 : Consumer*' Gas Co. 
▼. Kissock, 6 U. C. Q. B. 642 ; Bloor t. Bacon, 
6 O. 8. 848 ; Grand Riper Navigation Company 
▼. Wilkes, 8 U. C. Q. B. 249; Brown v. Wildbore, 
1 8oott, N. B. 169 ; Collins ▼ Thompson, 5 Jur. 
0. S. 270; 1 Chit Arohd. 11 edn. 317. 

John Wilson, J. — For the purpose of staying 
the entry of the judgment in a oase from the 
Superior Courts, which has been ordered to be 
tried, and has been tried, in a Connty Court, the 
statute gives four days to make the application 
to the County Court judge, who seems for that 
time and purpose to have the control of the 
record. 

It could scarcely have been considered a wai- 
ver of this defendant's rights to objeot to the in- 
sufficiency of the notioe of trial, to have applied 
to the County Court judge, and asked him to 
stay the entry of the judgment for that cause. 

Besides, the defendant might, I think, within 
that time, have applied to a judge in Chambers, 
as he has now done. 

I think the Legislature intended that the de- 
fendant should have only the four days next after 
the trial to make suoh an application, and that 
he is now too late to ask to stay the entry of the 
judgment, for he did not make this applioation 
till the seventh day after the trial. 

In analogy to the practice in England, I think 
the defendant may, after the entry of the judg- 
ment, and until the expiration of the first four 
days of the term following the trial, apply to stay 
proceedings on the execution, to enable him to 
move in term against the verdiot. 



16— Vol. EL, N. S.] 



LAW JOURNAL. 



[January, 1866. 



C. L. Ch.] 



Fisher t. Gbien.— Ih thx mattbb of Robbbt McCall. 



[0. L.Ch. 



It does not appear hare whether judgment has 
been signed or not, but no order will be made to 
prevent the entering of his judgment by the 
plaintiff, but the order will be to stay the pro- 
ceedings on the execution in the sheriff's hand* 
after the seisure. 

Whether the neglect of the defendant to more 
within the four days next after the trial to stay 
the entry of the judgment, is a waiver of the 
alleged irregularity of whieh he now oomplains, 
will bo a question for the court to determine. In 
the meantime the order will be made to stay pro- 
ceedings on the execution after eeiiure by the 
sheriff. 

It is not to be understood but that the plaintiff 
is to proceed on his own responsibility in regard 
to entering the judgment and issuing the execu- 
tion thereon. 

The order is intended that his execution shall 
stand in its place, if the court sustains his judg- 
ment. 

I regret to find, in several instances lately, 
that superlative words are used in stating facts' 
in affidavits, and I find them here. There can be 
no stronger expression of the very truth, than 
that it iB stated on oath. If less certainty is 
intended, the statement should be qualified. The 
terms to whieh I objeot are, "I most positively 
swear," &c. I can only show my disapproval ef 
such language, by refusing to allow costs to be 
taxed for affidavits drawn in this style, when 
costs are in my discretion. In one of the affida- 
vits before me, I observe the expression, that the 
statement made by another person in another 
affidavit was "false." I suppose the affidavit 
was drawn by a young man of little experience, 
for the one had detailed a transaction in one 
light, and the other had stated the same transac- 
tion in another light ; but the term " false," as 
applied by one to the other, could in no way 
verify the statement of him who used the offen- 
sive expression. 

Order accordingly.* 



In the matter or Robbbt McCall. 

Tempcranct Act 1864, 27 <*28 Fie. cap. 18 — Penalty for in- 
fraction— To whom to be paid— Form of adjudication and 
warrant of commitment. 

If the Collector of Inland Revenue proeeontes nndcr the 
Temperance Act of 1864 (27 * 28 Vfe. oap. 18), two-third! 
of the penalty belong to and may be retained by the col- 
lector, bat he mast pay one-third to the person on whose 
information he instituted the prosecution, and the re- 
maining one-third must be paid by the collector to the 
Receiver General. 

If a municipal corporation, or soma person authorised by 
them, prosecutes, the whole penalty belongs to the corpo- 
ration, and the council of the munidnaltty may pay over 
not more than half to any other person upon whose infor- 
mation the prosecution was inrtitnted. 

If a person not so authorized prosecutes, the penalty balongs 
to the corporation of the municipality whose by-law is 
thereby enforced, and the council may pay over to any 
other person upon whose information the prosecution was 
instituted, not more than half the penalty. 

In the two last cases, where the corporation is not the pro- 
secutor, the statute doas not give them costs, but only the 
penalty. 

The conviction most adjudge that the penalty enforced shall 
be piid to the party entitled according to one of the fore- 
going provisions to receive it 

Where, instead thereof, it was, according to th» conviction as 
stated in the warrant of commitment, adjudged that the 
penalty be paid to one J., who was not shewn to be the 
collector of inland revenue, in which character alone he 

• The salt was afterwards settled between the parties, so 
that no motion was made in term.— Eds. L. J. 



would be eotttled to It, the warrant of commitment was 
held bad and the prisoner discharged from custody. 

[Chambers, July 6, 1866.] 

This was an application under writ of habeas 
corpus for the discharge of Robert McCall, a 
prisoner In the custody ot the gaoler at Cobourg, 
from alleged illegal custody. 

The warrant under which he was detained in 
custody was In the following words : 

Provinoe of Canada, County 1 To all or any 
of Durham, one of the United 1 of the bailiffs, 
Counties of Northumberland | constables, and 
and Durham. J other officers of 

the peace in the United Counties of Northumber- 
land and Durham, in the province of Canada, 
and to the keeper of the gaol of the same United 
Counties. 

Whereas Robert McCall, of the township of 
Cavan, in the county of Durham, one of the 
United Counties aforesaid, oarpeoter, hath been 
convicted before us of having at Cavan, on or 
about the 6th day of March, 1866, sold intoxi- 
cating liquor contrary to the provisions of the 
12th section of " the Temperanoe Aot of 1864,*' 
and for such offence adjudged to pay George 
Jamieson, of the said township of Cavan, the 
sum of twenty dollars, and also the farther sum 
of six dollars and eighty cents for costs in that 
behalf. 

And whereas the said Robert McCall was 
called upon by us to declare whether or not he 
possessed sufficient goods and chattels to satisfy 
the same, bnt answered in the negative. 

These are therefore to command you, the said 
bailiffs, oonstables, or officers of the peace, or 
any one of you, to take the said Robert McCall 
and him safely to oonvey to the gaol of the said 
United Counties, and there deliver him to the 
said keeper thereof, together with this warrant ; 
and we do hereby oommand you, the said keeper 
of the said gaol, to receive the said Robeit Mo- 
Call into your custody in the said gaol, and to 
imprison him for the space of six weeks from the 
day of his arrival, as a prisoner thereat, uoless 
the said last mentioned sum of twenty dollars, 
and all the costs of the commitment and carry- 
ing to the said gaol of the said Robert McCall, 
amounting to tie sum of six dollars and sixty 
oents, are sooner paid to yon the said keeper, 
and for so doing this shall be your sufficient 
warrant. 

Given under our hands and seals the seventh 
day of June, in the year of our Lord one thou- 
sand eight hundred and* sixty-five, in the town- 
ship of Cavan aforesaid. 

John Walsh, J. P. 
Edward Sandbbson, J. P. 

It was objected, among other things, on the 
part of the prisoner— 

1. That by the 16th section of the Temperanoe 
Aot of 1864 (27 & 28 Vic. ch. 18), the prosecu- 
tion must be oommenoed within three months 
after the alleged offence; that the conviction 
stated that the offence was committed on or about 
the sixth day of March, 1866, and therefore it 
was uncertain whether the prosecution was com- 
menced within proper time, the warrant of com- 
mitment bearing date on the 7th June. 

2. That in the 12th section of the Aot whioh 
creates and defines the offenoe, there are certain 
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exceptions to the general prohibition against 
selling liquor, and that it should hare appeared 
on the conviction and warrant, that the sale 
which the prisoner was convicted of having made 
did not come within these exceptions. 

3. That the penalty was adjudged to be paid 
by the prisoner to one George Jamieson, who for 
all that is shown is a stranger to the whole 
proceeding. 

T. H. Spencer for the prisoner. 

C. S. Patterton contra. 

Dbapeb, C. J.— It is apparent on perusing this 
act that it was passed under the influence of a 
etrong desire not merely to amend the laws res* 
pecting the sale of intoxicating liquors, and 
issuing licensee to sell, but to repress the sale 
altogether. 

It is for this purpose that it has authorised 
the munioipal councils to pass prohibitory by- 
laws in a very succinct form ; and in case the 
councils do not exercise the authority, a similar 
power is conferred on the electors of the muni- 
cipality ; and it seems, from the 9th section of 
the lot, that no such bv-law can be repealed 
within a year from the day of its coming into 
force, though if an attempt to pass such a by- 
law be made and fail, there is no provision to 
hinder its being renewed immediately. 

The passing or adoption of such by-law brings 
the statute into operation within the munici- 
pality, and the violation of the prohibition to sell 
is not an offence as against the by-law, but as 
against the statute thus introduced. 

By sec. 16 it is made unnecessary to set forth 
or mention the by-law on the face of the com- 
plaint, summons, conviction, or warrant, and un- 
less the accused specially denies that the by- 
law is in force, that fact is to be presumed, and 
a certificate given by a named officer of the mu- 
nicipality is, if suoh proof becomes necessary, to 
be conclusive proof of the passing and of the 
tenor thereof. 

If the defendant, being summoned, does not 
appear, the justice may proceed ex parte, the 
oomplaint may be amended in form or substanoe 
on behalf of the prosecutor, and without oosts ; 
and if it be so defective that a legal conviction 
cannot be based upon it, and it is not amended, 
it may be dismissed with or without costs. 

No prosecution is to be dismissed for any de- 
fect, informality, error or omission, but the pro- 
ceedings may be adjourned if the defendant may 
have been materially mislead. 

Though the prosecution be dismissed, the de- 
fendant is not to have costs if the justice thinks 
there was reasonable ground for the complaint 

The depositions of witnesses are, in the discre- 
tion of the justioe, to be reduced to writing by 
him or his clerk, and the clerk is to be paid cer- 
tain fixed remuneration by such party as the 
conviction may direct; and if no judgment is 
given within two months after the taking of the 
evidence the fees of the clerk are to be paid in 
equal shares by each party, so that, apparently, 
if all the witnesses are called for the prosecu- 
tion, and the justice gives no decision, the de- 
fendant must pay half the expense of taking 
down the evidence. 

It is not necessary to prove that the offence 
was committed on the day laid in the oomplaint. 
It is enough to prove " that the same was com- 



mitted on or about suoh day, and before the 
date of the oomplaint." 

A previous section enacts that two or more 
offences by the same party may be inoluded in 
one oomplaint, provided the time and place of 
each offence is stated; but whatever be the 
number of offences inoluded in one oomplaint, 
the penalty to be imposed for them all shall not 
exceed $100. 

There are some provisions whioh very mate- 
rially .facilitate the proof of sale, and in certain 
oases a justioe is authorised to summon any per- 
son who is represented to him as a material 
witness, and, on his non-obedience to the sum- 
mons, to issue a warrant on whioh he may be 
brought before the justice, and if he refuses to 
answer any question touching the case, he may 
be committed. 

A witness is bound to answer all questions 
whioh the justioe deems relevant, though his 
answers may disclose facta tending to subject 
himself to a penalty or other criminal proceed- 
ing, but his answers are not to be used against 
himself. 

The present warrant of commitment is based 
upon a new authority conferred on the convicting 
justice. 

No oonviotion, judgment, or order, can be re- 
moved by certiorari, nor oan there be an appeal 
to the Quarter Sessions, exoept when the convic- 
tion has taken place before ordinary justices of 
the peace. 

These provisions in relation to prosecutions, 
where the statute is brought into operation by a 
by-law, sufficiently demonstrate that the Legis- 
lature intended to facilitate the conviction and 
ensure the punishment of offenders against the 
Temperance Act, as a means of repressing abuses 
resulting from the sale of intoxicating liquors ; 
and that with this objeot they have deprived 
parties accused of violating the Aot of some pro- 
tection to whioh by the oommon or statute law 
they would have been entitled, as well as weak- 
ened that presumption of innooenoe which exists 
in favour of every person before conviction. 

The 89th section, though inapplicable to the 
present case, still further illustrates the spirit 
and intention of the statute and leads one to the 
conclusion above expressed. 

As a oonsequenoe, I feel that it is only on a 
clear ground, untouohed by the statute, that I 
oan discharge this prisoner, though, but for the 
provisions above noticed, there might be found 
more than one sustainable objeotion to his being 
detained in custody on this warrant. 

I think however the third objectton fatal, b 
oause in my opinion the adjudication that the 
prisoner should pay the penalty to George 
Jamieson is a substantial part of the judgment, 
and is not only not sustained by the language of 
the Act, but, so far as is disclosed by what is 
brought before me, is in direct opposition to it. 

The 34th section directs the application of 
penalties in Upper Canada. 

1. If the collector of inland revenue prose- 
cotes, two-thirds of the penalty shall belong to 
and be retained by the collector, but he must 
pay one-third to the person on whose information 
he instituted the prosecution, and the remaining 
one-third shall by the collector be paid over to 
the Reoeiver General. 
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2. If a municipal corporation, or some person 
authorized by them, prosecute, the whole penalty 
shall belong to such oorporation, and the oouncil 
of the municipality may pay oyer not more than 
one-half either to that prosecutor or to any other 
person upon whose information the prosecution 
was instituted. 

8. If a person not so authorised prosecutes, 
the penalty shall belong to the corporation of the 
municipality whose by-law is thereby enforced, 
and the council may pay over to any other per- 
son upon whose information the prosecution was 
Instituted not more than half the penalty. 

It will be observed in the two last cases, where 
the corporation is not the prosecutor, the statute 
does not give them the costs, but only the 
penalty. 

Now it appears to me that the conriotion must 
adjudge that the penalty imposed shall be paid 
to the party entitled according to one of the fore- 
going provisions to receive it If the adjudica- 
tion is under the first, it should be to pay to 
A. B , being the collector of inland revenue, 
for, as to two-thirds, the statute declares they 
belong to such collector; and it requires him to 
j)sy over the remaining third, which makes it 
clear that he should receive it. For substanti- 
ally similar reasons the payment, according to 
the second or third provisions, should be ad- 
judged to the proper munioipal corporation, for 
in both the penalty is declared to belong to them. 
Instead thereof, it is here adjudged that the 
penalty be paid to Jamieson, who is not shown 
to be the collector of inland revenue, in which 
character alone he would be entitled to it, and it 
is not pretended that he held that office, while 
for the prisoner an affidavit was tendered to 
prove that he docs not In fact, it was rather 
urged against the prisoner's discharge, that the 
case fell within the third provision, and that 
when he received the penalty he would hold it as 
a trustee for the corporation. But the question 
is not whether he could keep the money if it 
were paid to him, but whether an adjudication 
that it should be paid by the prisoner to him is 
in accordance with the statute. 

I am of opinion that, as an adjudication in 
favour of Jamieson as a mere private individual, 
the conviction is wrong, and that if he were 
(which I take it he is not) collector of inland 
revenue it should in some way appear on the face 
of the oonviction, so that the adjudication would 
be plainly in accordance with the statute, and 
that, owing to this defect, there is no legal adju- 
dication, and therefore the warrant is on the face 
of it unsupported by the statute. 

I therefore order that the prisoner be dis- 
charged. 

Order accordingly. 



Bank of Montkial y. Campbell et al. 

<fc. Sa.— Application to set aside order tor, or for discharge 
from custody— Cbn. StaL U. O, cap. 22, *. $1, inapplicable. 

Held, 1. That s. 81 of 0. L. P. A. extends onlj to write of 
capias In the nature of mane prooess, and has no applica- 
tion wbaterer to writs of ea. scu, or final process. 

Held, 2. That a Judge In Chambers has no jurisdiction at 
common law to discharge a. defendant from custody on the 
ground that he had no Intention to quit Canada whan .the 
ca. jo. was issued. 

[Chambers, July is, 1866.] 



«7. Sydney Smith obtained a summons upon 
reading a copy of the order made herein on 
the first day of May, A.D. 1865, a oopy of the 
affidavit of Benjamin Franklin Fitch, filed on 
application for said order, and the affidavits of 
Josiah Campbell, Andrew Rosa, Henry Burkett 
Beard, George Height and Joseph Henry Net lis, 
and all other the affidavits and papers filed on 
this application, calling on the plaintiffs, their 
attorney or agent, to show cause why the said 
order made herein on the said first day of 
May, A.D. 1866, the writ of capiat ad tatitfaei- 
endum issued thereon, the arrest of the said de- 
fendant Josiah Campbell on the said writ, and 
all proceedings had thereunder or connected in 
any way therewith, should not be set aside with 
costs, and the bail bond given by said defendant 
should not be ordered to be delivered up to be 
cancelled, and the said defendant discharged 
from all proceedings under said writ, order 
arrest or bail, on the ground that there was not 
previous to, at, or Bince the issuing of said order 
and proceedings thereunder, any facts or cir- 
cumstances sufficient to satisfy a judge that 
there was or is good or probable oause for 
believing that the said defendant Josiah Camp- 
bell, unless forthwith apprehended, was or is 
about to quit Canada, with intent to defraud his 
creditors generally, and the said plaintiffs in 
particular; or that he had or has parted with 
his property, or made some secret or fraudulent 
conveyance thereof, in order to prevent it being 
taken in execution ; and that the said defendant 
Josiah Campbell has not made any such con- 
veyance or transfer of his property as aforesaid, 
or any part thereof with such intent ; and that 
the said defendant Josiah Campbell had not been 
held to special bail upon a writ of capiat issued 
upon a judge's order previously to the granting 
of said first mentioned order, or issuing of said 
writ of capiat ad satisfaciendum ; and on other 
grounds disclosed in affidavits and papers filed. 
Robert A. Harriton showed cause, and con- 
tended that a judge in Chambers had no juris- 
diction to set aside an order for a writ of ca. sa. y or 
a ea. ta. upon affidavits contradicting those on 
which the order had been obtained; that there is no 
authority for discharging a debtor in execution or 
on bail under such circumstances ; that his only 
remedy is by action for malicious arrest; that 
Con. Stat. U. C, oap. 22, s. 81, as to discharge 
of debtors in custody is restricted to writs of 
capiat, and has no application whatever to writs 
of ca, ta. He referred to Palmer v. Rodgers. 6 
U. C. L. J. 188; Mclnnet j. Macklin, lb. 14; 
Terry v. Comttock, lb. 286. He filed several 
affidavits in answer to those on which the sum- 
mons was granted. 

J. Sydney Smith, in support of the summons, 
contended that s. 81 of Con. Stat. U. C. oap. 22, 
is not restricted to writs of mesne process, but 
extends to all writs of capiat inoluding writs of 
ca. ta., and that whether or not, where an order 
is made on false affidavits, there is jurisdiction 
at oommon law to set aside the order and process 
issued thereon, as being an abuse of the process 
of the court. 

Johk Wilson, J.—I read s. 8 J of the C. L. P. 
A. as extending only to writs of capiat in the 
nature of mesne prooess and not as applicable 
to writs of ea. ta. or final prooess. The writ of 
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capiat under the Common Law Procedure Act is 
the old writ of ea. rt., and nothing more. And 
this it seems to me is the only writ intended by 
the sections from 23 to 81, both inclusive, of the 
Common Law Procedure Act Being of this 
opinion I cannot make this summons absolute 
under the statute, and I know of no authority 
for my interfering at common law. The sum- 
mons must therefore be discharged, but without 
costs. 

Summons discharged, without oosts,* 



ELECTION CASE. 



(ReporM by R. A. Habbdow, Esq., BarritUr-at-Law.) 

The Queen ex bel MoMabus v. Ferguson. 

JBeoMon of warden— Proper description of warden— Stifflei- 
tney of certificates of reeves and deputy reeves— Duty of 
clerks— Nature and ejkt of eerfyiccite$ New election— 
Omit. 

Held 1. That the proper designation of a warden in a quo 
warranto summon*, Is "warden of the corporation of the 
county of ." 

Odd 2. That " warden of the county of — — " Is not Improper, 
•a there U no particular name or designation In the Muni- 
'pal Institutions Act. 

1 3. That *« warden of the County Gonndl of the County 
of SIticoo" might, if deemed necessary, be amended by 
striking out the words •• of the County Council" after the 
word " wardeu." and before the word* " of the County of 
Simcoe" in the write to be laraed in pursuance of the judg- 
ment in a quo warranto matter. 

Held 4. That after appearance by defendant in a quo war- 
ranto milter, the 18th Rule of court applicable to such 
proceMuijca. is against holding any proceeding Irregular' 
or v< id, which does not Interfere with the Just trial of the 
matter on the merits. 

Held 6. Th«t a reeve of a township who was dnly elected 
and had made and subscribed the declarations of office 
and qualification, had not a right under sec 67 of the 
Municipal Institutions Act to take bis seat in the County 
Council, when the certificate of the township clerk did not 
state that he " had made and subscribed the declarations 
of office and qualification" but only that he had u taken 
or made the declaration of office." 

Held 6. That where reeves and deputy reeres who had filed 
defective certificates were notwithstanding allowed by the 
clerk m tako their seats in the County Council, their votes 
then In <-,uM rot be challenged for such defective certifi- 
cate*. *♦*-. f.7 of the Municipal Institutions Act being only 
directory and not Imperative. 

Held 7. That the certificate Is only evidence that what is 
contained in it was done— if It have not been done, or the 
reeve or deputy reeve have not bean dnly elected, the mere 
esrtiucate would not give too party holding it, a right to sit 
and vutu in the council. 

Held 6. That where a vote is improperly rejected in aCounty 
Council on the election of warden, and it doss not appear 
that the reeve or deputy reeve whose vote was rejected 
tendered it for the complaining candidate, though his vote 
If recorded might and probably would have influenced the 
result of the election, t- e proper course is to order a new 
election instead of seating the complaining candidate. 

Held 9. That where the clerk properly refused to ellowa 
*t, but allowed i 



reevo to 

deputy reeves whose certificates were equally If not mora 
defective, to take their seats and vote, the proper course 
was to order a new election. 
Held 10. That no costs should be given against the sitting 
member, although he accepted office and was sworn In and 
his seat was afterwards vacated on the ground of the Im- 
proper decision of the County Clerk, unless shown that he 
in so™* manner directly interfered with the decision of 
the clerk or otherwise misconducted himself. 

[Chambers, April 10th, 1866.] 



• Application was subsequently made to the full Court of 
Queen's Bench to set aside the order of John Wilson, J., in 
this case discharging the summons, but the court having 
taken the matter into deliberation refused the rule. Defen- 
dant then l»roupht an action sgalnst the attorney who made 
the affidavit on which the order tor the ca. so. was issued, 
for malicious arrest, and recovered $200 damage*— (SmJLJ.) 



This was a proceeding in the nature of a quo 
warranto to unseat Thomas R. Ferguson, warden 
of the corporation of the county of Simcoe for 
the year 1865, based on the statement and rela- 
tion of George MoManus, of the township of 
Mono, in the county of Simcoe and province of 
Canada, Esquire, reeve of the said township of 
Mono, who oomplained that Thomas R. Ferguson 
had not been dnly elected, and Tiad unjustly 
usurped the office of warden of the County Coun- 
cil of the county of Simcoe, and province of 
Canada, under pretence of an election held on 
Tuesday the 24th day of January, A.D. 1865, 
at the t >wn of Barrie, in the Baid oounty of 
Simcoe, and had accepted and acted in the said 
office of warden ; and that George MoManus, 
the relator, was duly elected thereto, and 
onght to have been returned at such elec- 
tion, and declaring that the said relator had an 
interest in the said election as a candidate for 
the said office of warden, and also as a municipal 
voter at the said election. The relator stated 
and showed the following causes why the elec- 
tion of the said Thomas R. Ferguson to the said 
office should be declared invalid and void, and 
the said George MoManus be deolared duly 
elected thereto:— 

First. That the said election was not conducted 
according to law, in this, that Duncan Mathew- 
son, the reeve of the township of Suonidale. in 
the said county of Simcoe, was not allowed by 
the clerk of the County Council of the said 
county of Simcoe to vote at the election of war- 
den of the said County Council : but on the said 
Duncan Mathewson offering to take his seat at 
the said election for the purpose of giving his 
vote at the said election, Robert T. Banting, the 
olerk of the said County Council, who was then 
presiding as such clerk at the said election, told 
him to withdraw from the Council, alleging that 
he the said Duncan Mathewson had no right to 
remain in the Council, in consequence of certain 
informalities in his certificate of election. The 
said Duncan Mathewson then withdrew from the 
Council and was prevented from voting at the 
said election of warden, which took place imme- 
diately after his withdrawal; and if the said 
Duncan Mathewson had been allowed to vote at 
the said eleotion, he would have voted for the 
relator, who was a oandidate for the office of 
warden at the said election, which election was 
at first a tie between the said Thos. R. Ferguson 
and the relator, and was only carried against 
the relator by the oasting vote of the said Thos. 
R. Ferguson, who for the second time at said 
eleotion voted for himself as the reeve of the 
municipality having the largest number of names 
on its last revised assessment roll. 

Second. That the said election was not con- 
ducted according to law in this also, that John 
Craig, John Hogg, William D. Ardagh, Thomas 
R. Ferguson, William C. Little, and J. Kowatt 
were allowed by the Baid clerk to take their 
seats in the County Counoil of the said county 
of Simcoe at the said election as the reeve of the 
township of Medonte in the said county, the 
reeve of the town of Collingwood in the said 
county, the reeve of the town of Barrie in the 
said county, the reeve of the township of Innisfil 
in the said county, the deputy reeve of the said 
township of Innisfil, and the reeve of the town- 
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ship of Flos, in the said eoantj, respectively ; 
and to vote at the said election when they had 
not, nor had either or any of them filed the 
necessary certificates from their respective town- 
ship and town clerks certifying that they had 
respectively been dnly elected reeves and deputy 
reeves of their townships and towns, and that 
they had made and subscribed the declarations 
of office and qualification as such reeves and 
deputy reeves respectively, as required by law, 
inasmuch as the said reeves and depnty reeves 
had all of them, without exoeption, filed certifi- 
cates not in accordance with the requirements of 
the act respecting the municipal institutions of 
Upper Canada. 

Third. That the said Thomas R. Ferguson was 
not duly or legally elected or returned in this, 
that by reason of his not having filed a proper 
certificate of his due election as reeve of the said 
Township of Innisfil, and of his having made and 
subscribed the declaration of office and qualifica- 
tion as such reeve, he was not entitled to a seat 
in the said County Council, and in consequence 
could not be legally elected warden thereof. 

Fourth. That the said Thomas R. Ferguson 
was not duly or legally elected or returned in 
this also, that the afWesaid John Craig, John 
Hogg, William D. Ardagh, Thomas R. Ferguson, 
William C. Little, and James Rowatt, voted for 
the said Thomas R. Ferguson as such warden at 
such election when they were not nor was either 
of them entitled to vote thereat by reason of their 
not having filed proper certificates as aforesaid ; 
and without the votes of the said John Craig, 
John Hogg, William 1). Ardagh, Thomas R. Fer- 
guson, William C. Little, and James Rowatt, or 
without the vote of either or votes of any of 
them, the said Thomas R. Ferguson would not 
have been declared elected warden of the said 
County Council, inasmuch as with the said votes 
there was a tie between the said Thomas R. 
Ferguson and the relator, as aforesaid. 

Fifth. That before the said election and after 
the said counoil was called to order by the said 
clerk, the certificate of the aforesaid John Hogg 
was openly objeoted to, and the attention of the 
said olerk was oalled thereto, but be overruled 
the objection and allowed the said John Hogg to 
keep his seat and to vote in the said council at 
the said election as the -reeve of the town of 
Collingwood. 

Sixth. That just before the said eleetion, it 
was suggested to the said clerk that some of the 
other certificates besides those of the said Duncan 
Matthewson and John Hogg might be defective ; 
but he paid no attention thereto, although charged 
at the time with acting, partially in the election, 
and in favour of the said Thomas R. Ferguson. 

Seventh. That the said relator was duly 
elected to the office of warden aforesaid, and 
ought to have have been returned thereto in thiB, 
that he received the largest number of legal votes 
for the said office at the said election ; whereas 
the said olerk declared the said Thomas R. Fer- 
guson duly elected to the said offioe of warden 
which office he accepted and acted therein. ■ 

The certificates to which objection was made 
were in the following forms :— 
"To T. R, Banting, Esq , County Clerk. 

44 Dear Sir,— I hereby certify that Duncan 
Matthewson, Esq., was duly elected as councillor 



for this township, and that he has made and sub- 
scribed the declaration of office and qualification 
of offioe as such, and that he has been also ** qp- 
poinied reeve " of said township, and has taken 
or made the declaration of office of reeve for the 
said township of 8unnldelc 

" I have the honour to be, yours, &c, 

ALBX. HlSLOP, i CbrporaU\ 
T. C." X a*L / 

The objection raised to this certificate was 
that it did not state that Mathewson was tUcUd 
reeve. 

14 This oertifies that at the first meeting of the 
Monioipal Counoil of the corporation of the town 
of Barrio, held on the 16th January, inst, Wil- 
liam D. Ardagh, Esq., was unanimouly elected 
reeve of said corporation for the current year, 
A.D. 1866. 

(81gned) Gioeqi Lake, f corpora*) 
Counoil Room, Barrie, \ Town Clerk. { suL \ 

Jan. 20th, 1866." / 

The objection to this certificate was that it did 
not state that Mr. Ardagh was duly elected, or 
that he had taken the declaration of ojfice and 
qualification, as required by C. 3. U. C, ch. 64, 
see. 67. 

41 1 do hereby certify that on the sixteenth day 
of January, 1866, at the first meeting of the 
Muniolpal Counoil of the corporation of the 
township of Inuisfil, held in the Tillage of Vic- 
toria, la the said township, Tbos. R. Ferguson, 
Esq , was unanimously elected reeve of the said 
township for the year 1866, and that he has 
made and subscribed the declaration of office 
and qualification. 

(Signed) Binjamin Ross, I Stal.] 
Tovmthtp Clerk. 

Innisfil, Jan. 17, 1866." 

The objection to thiB certificate was that it 
did not state Mr. Ferguson was duly elected, nor 
that the declaration of offioe and qualification 
were made and subscribed as "tuck reeve." 

44 1 do hereby certify that on'the sixteenth day 
of January, 1866, at the first meeting of the 
Munioipal Counoil of the corporation of the 
township of Innisfil, held at the .village of Vic- 
toria, in the said township, William C. Little, 
Esq., was unanimously elected and ohoeen deputy 
reeve of the said townships for the current year 
1866, and that he was made and subscribed the 
declaration of offioe and qualification. 

(Signed) Benjamin Ross [Seal] 
Townthip Clerk." 

The objections to this certificate were the same 
as to that of the reeve of Innisfij. 

11 1, Joseph Hill Lawrenoe, olerk of the munici- 
pal oouncil of the town of Collingwood, do hereby 
certify that John Hogg, Esquire, of the town of 
Collingwood, has been duly elected reeve of the 
corporation of the said town of Collingwood, and 
that he has made the declaration of qualification 
of office prescribed by law as such. 

Witness my hand and seal, this twentieth day 
of January, 1866. 

J. H. Lawrence, [Seat] 
Clerk" 

The objections to this certificate were, that it 
did not state for what year Mr. Hogg had been 
eleoted. 
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•• This is to certify that James Bowatt, Esq., 
has been duly elected mere of the township of 
Flos for the year 1866, and that he has made 
and subscribed the declarations required by law. 
Given under may hand at Flos, this 16th day of 
January, 1865. 

(Signed) W. HaBTIT, (CorpcraU\ 

Toumthip Clerk of Floe." \ &ak J 

The objections to this certificate were that it 
did not state Mr. Rowatt had made and sub- 
scribed the declarations of office and qualifica- 
tion ; that " the declarations required by law " 
may have been the proper ones, but this depends 
upon the clerk's reading of the law, and wants 
explanation. Tbey may not have been as " suoh 
reeve," but merely as a councillor. 
[ Corporate Shot] 

'< I, Edward Moon, clerk of the municipality of 
•he township of Medonte, hereby certify that 
John Craig, Esq., has been elected reeve of the 
municipality for the year 1865, and that he has 
made and signed the declarations of qualification 
and office. 

(Signed) Edward Moon, 

Medonte, Jan. 16, 1865. Town. Clerk." 

The objections to this certificate were that it 
did not state that Mr. Craig was duly elected, and 
that he made and tubscribed the declarations of 
office and qualification as "suoh reeve/' and 
that it had no seal. 

The relator made oath that he was the reeve 
of the township of Mono, having been duly eleoted 
to such office at the last annual election held in 
the month of January last, and had made and 
subscribed the declarations of office and qualifi- 
cation as such reeve. That he was present at the 
Court House in the town of Barrie, in said county 
of 8imcoe, on Tuesday the 24th day of January, 
A.D. 1865, at the eleotion of warden of the 
County Council of the said county, and at such 
election he took his seat and voted as suoh reeve 
of the township of Mono. That at suoh election 
there were three candidates proposed for the 
office of warden, namely, Thomas R. Ferguson, 
John Hogg, and deponent. That the said John 
Hogg withdrew his name as a oandidate for the 
office, leaving the election to be contested between 
the said Thomas R. Ferguson and deponent. That 
previously to the Council being called to order by 
the clerk of the said Counoil, the said clerk or- 
dered Duncan Mathewson and Anson Warburton, 
the reeves of Bradford and Sunnidale respect- 
ively, to leave the Counoil, alleging that their 
certificates of election and qualification were in- 
formal. Whereupon the said Duncan Mathewson 
and Anson Warburton had to leave the said 
Council, and did leave the same, and were not 
allowed to and did not give their votes, nor did 
either of them give his vote at the said eleotion. 
That both before and after the said election of 
warden the said Duncan Mathewson and Anson 
Warburton told deponent they intended voting 
for him as warden at the said election, and de- 
ponent verily believed that both of them would 
have voted for him at such eleotion if allowed to 
take their seats. That on the vote being taken at 
the said election for the said Thos. R. Ferguson, 
the result was declared by the said olerk as fol- 
lows : for the said Thos. R. Ferguson, the reeve 



of Barrie, the reeve of Medonte, the reeve of 
Tiny and Tay, the reeve of Flos, the deputy 
reeve of Nottawaaaga, the reeve of Collingwood, 
the reeve and deputy reeve of Adjala, the reeve 
and deputy reeve of Essa, the reeve and the 
deputy reeve of Innisfil, and the deputy reeve of 
West Gwillimbury, in all thirteen. Against 
the said Thomas R Ferguson the reeve of Te- 
cumseth, the reeve of Oro, the deputy reeve of 
Oro, the reeve of Yespra, the reeve of Tosoron- 
tio, the reeve of Mulmur, the reeve of West 
Gwillimbury, the reeve of Nottawasaga, the 
reeve of Teoumseth, the reeve of Mono, the 
reeve of Orillia and Matchedash, the reeve of 
Morrison and Muskoka, the deputy reeve of 
Mono, in all thirteen. The result being a tie ; a 
vote was then taken for deponent, which also 
resulted in a tie, the various reeves and deputy 
reeves last before mentioned who voted against 
the said Thomas R. Ferguson voting for the de- 
ponent, and the various reeves and deputy reeves 
last before mentioned who voted for the said 
Thomas R. Ferguson voting against deponent. 
The clerk of the said Counoil then requested the 
said Thomas R. Ferguson, as the reeve of the 
municipality having the highest number of 
names on its last revised assessment roll, to give 
the casting vote, which he did in his own favour. 
Whereupon the said olerk declared the said 
Thos. R. Ferguson duly elected warden of the 
said oouncil, after which deponent protested 
against suoh election, and requested the said 
olerk to enter his protest on the minutes of the 
Council. The Council then adjourned until the 
following morning, when the said Thomas R 
Ferguson took the oath of office as warden of 
the said Counoil, and took his seat as such war- 
den, and called the Council to order ami presided 
over the Counoil as its warden during the re- 
mainder of the session. That during the discus- 
sion in the Council, before the Baid election, 
deponent distinctly heard Thomas Saunders, the 
deputy reeve of Tecumseth, call the said clerk's 
attention to the certificate filed by John Hogg, 
the reeve of Collingwood, as being informal, and 
not sufficient to entitle the said John Hogg to 
take his seat in the Council : But the clerk 
ruled the certificate sufficient and allowed said 
John Hogg to take his seat and vote as the 
ereve of the town of Collingwood. That previous 
to such election deponent also heard the Baid 
Thomas Ssunders suggest to the said clerk that 
some of the other certificates filed by the various 
reeves and deputy reeves present might be infor- 
mal, and that they ought to be all looked into. 
Which suggestion was taken no notice of by the 
said clerk, who declared all the certificates filed, 
except those of the said Duncan Mathewson and 
Anson Warburton, were sufficient and correct 
That on the said clerk so ruling deponent charged 
him with acting partially in the election, and 
deponent heard Thomas Saunders, the deputy 
reeve of Teoumseth, also charge him with acting 
partially, yet the said olerk neglected to make 
any further examination of the aforesaid certifi- 
cate*. 

Affidavits of Thomas Saunders, J. MoManus, 
and Duncan Mathewson, corroboratory of the 
foregoing, were also filed. 

The following abstract of the Minutes of the 
Council of the corporation of the County of 
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• Simcoe, as to the 1st days proceedings relative 
to the eleotion of warden, was also filed :— 

•• The certificates of the reeves of Bradford and 
Snnnidale being presented, were considered in- 
formal by the clerk ; the members present sug- 
gested that he do take legal advice, which advice 
being had, the clerk felt justified in not allowing 
■aid gentlemen their seats in the council, and 
consequently they were requested to leave their 
seats and retire." 

41 The clerk called the oonncil to order and 
requested them to elect their warden. It was 
moved by Mr. Hogg, seconded by Mr. Clarke, 
that Thomas R. Ferguson, Esq., M.P.P , be and 
he is hereby elected the warden o.' the.county for 
the current year. 

" It was moved by Mr. Kean and seconded by 
Mr. Murphy, that George McManus, Esq , reeve 
of Mono, be warden of this council for the cur- 
rent year. It was moved by Mr. McMurchy, 
seconded by Mr. Rowatt, that John Hogg, Esq., 
reeve of Collingwood, be the warden of this 
council for the ourrent year. The first motion 
was put in order by the olerk — Yeas — Messrs. 
McClain, Davis, Little, Dewson, McMurchy, 
Kelly, Langley, Ardagh, Ferguson, Clark, Craig, 
Rowatt and Hogg, 13— Nays— Messrs. Saunders, 
Steele, Scott, 8iS(ions, Murphy, Aberdeen, Arm- 
son, Russell, J. McManus, Q. McManus, Kean, 
Stewart and Elder, 13. The second motion was 
then put by the clerk for McManus — Teas — 
Messrs. Saunders, Steele, Scott, Sissons, Murphy 
Aberdeen, Armson, Russell, G. McManus, J. 
McMrnus, Kean, Elder and Stewart, 18— Nays 
— Messrs. McClain, Davis, Little, Dewson, 
McMurchy, Kelly, Langley, Ardagh, Ferguson, 
Clark. Craig, Rowatt and Hogg, 18. 

41 The last motion nominating Mr. Hogg was 
then put by the clerk, and lost ; Mr. Hogg re- 
questing his name to be withdrawn, there being 
an equality of votes for both the other candidates. 
The clerk upon ascertaining from the Assess- 
ment Rolls in his possession, that the Township 
of Iuoibfil had the largest number of inhabitants, 
suggested.to Mr. Ferguson the reeve of said town- 
ship, to give the casting vote in accordance with 
the statute in suoh case made and provided; 
whereupon Mr. Ferguson voted for himself. The 
clerk then declared Thomas R. Ferguson, Esq., 
reeve of Innisfil, duly elected warden of the 
County of Simooe, for the current year. Mr. 
George McManus requested the olerk to enter 
his protest against the eleetion of Mr. Ferguson." 

D. McCarthy, jun,, shewed cause. He objec- 
ted, that there is no such office known to the 
law as •• warden of the County Council of Sim- 
ooe." Subject to this objection, he argued that 
Mathewson's vote was not improperly rejected ; 
the clerk of the County Council is the proper 
and only judge of such a matter and has decid- 
ed against it ; it was not shown that Mat- 
thewson, had bis vote been received, would have 
voted for relator ; and in the absenoe 
of fraud, the acts of the clerk and of the council 
were binding at law. The Queen ex rel 
Hyde v. Barnhart, 7 U. C. L. J. f 126. If an ap- 
peal lay from the decision of the clerk, the 
several certificates objected to were sufficient 
as against the objections taken. Rex v. Swyer, 
10 B. & C. 486; In re Hawk and Ballard, 8 U. 
C. C. P. 241 ; Reg. ex rel Helliwell v. Sleventon, 



1 U. C. Cham. R. 270; Ref. ex rel McCregor ▼. 
Kerr, 7 U. C L. J. 67, 69. Bat if not to, 
similar objections 'existed against the oertift- 
oates of Robert Murphy, the reeve of Tosorootio, 
John S. Steele, the reeve of Oro, Mioh*el 
Scott, the deputy reeve of Oro, Thonamsj 
Saunders, the deputy reeve of Teoumseth, John 
McManus, the reeve of TeouraseUi, Roderick 
8tewart, the reeve of Morrison and Muskokav, 
James Aberdeen, the reeve of the township of 
Mulmur, John Kean, the reeve of Orillia and 
Matohedash, George McManus, the relator, reeve 
of the township of Mono, and Thomas JElder, the 
deputy reeve of the township of Mono. 

He filed several affidavits, to which it is 
unnecessary to refer. 

Robert A. Harrieon and IP. Boys, in sup- 
port of the application, argued that the warden 
of a oonnty is not a corporation sole having 
a corporate name; that the only question is 
one of identity ; and that there being no 
dispute as to identity, the description con- 
tained in the statement and writ is suffi- 
cient.— Jo hneton v. Reetor et al, 10 U. C Q. 

B. 101 ; Fieher v. The Council of Vaughan, 10 
U. C. Q. B. 492 ; In re Barclay and the Town- 
ehip of Darlington, 11 U. C. Q. B. 470; In 
re Hawkine and Huron and Bruce, 2 U. C. 

C. P. 72. Effect should not, after appearance 
by defendant, be given to objections of a 
technical character, rule No. 18; Reg. ex rtL 
Bland v. Figg, 6 U. C. L. J. 44, 46. Mathew- 
son's vote had either been improperly rejected, 
or if properly rejected, several who voted for the 
defendant ought equally to have been rejected. 
The clerk of the council is not the sole judge 
on suoh matters ; his decision is subject to re- 
view in this case, Con. Stat U. C. cap. 64, ss. 
127, 133. Notwithstanding his receiving and 
filing the certificates of the several persons to 
whom objection is now made, inquiry can now 
be had as to their legal sufficiency, and for that 
purpose the court may go behind the act of the 
clerk, and is not bound by his receipt or rejec- 
tion of a certificate Harding v. Carry, 10 Ir. 
C. L. Rep. 140; Re Jennings, 8 Ir. Ch. R. 421 ; 
McDowell v. Wkealy, 7 Ir. Com. L. Rep. N. 8. 
662. Unless the certificate comply with the 
statute, the person presenting it is not en- 
titled to his seat Con. Stat. U. C. cap. 64; 
The Queen v. Mayor of Bridgnorth, 10 A. tf 
E. 67 ; The Queen v. Humph cry, ib. 835 ; and 
all the certificates objected to were defective 
under the statute. 

Richards, C.J. — As to the point raised for the 
defendant that he is called upon in the putnmons 
to show by what authority he exercises the office 
of •• Warden of the County Council of the County 
of Simooe," whereas it should have been " War- 
den of the Corporation of the County of Simcoe." 
According to sec 66 that would seem to be the 
proper designation; but sec. 148 speaks of " the 
Warden of a County." There is no particular 
name specified in the statute. The defendant 
cannot be misled in any way by the description 
in the summons. If the words " of the County 
Council" be rejected, it would correspond with 
the name in the 148th section. He has appeared, 
and the 18th Rule of Court applicable to proceed- 
ing in quo warranto is against holding any pro- 
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eeedings irregular or toid which do not interfere 
with the just trial of the matter on its merits. 
The cases referred to, of Hawkmt t. Huron and 
Bruce, 2 U. G. C. P. 72, and Barclay t. Munici- 
pality of Darlington, 11 V. 0. Q B. 470, are au- 
thorities to shew that a slight diflerenoe from the 
true name of a corporation, will not invalidate 
proceedings. I am of opinion that the objection 
referred to eannot he sustained. 

Then as to tfie merits, the first question to 
he considered is, whether, under the 67th see. of 
Con. But, cap. 64 (U. C. Municipal Institu- 
tions Act), a reeve of a township, who was duly 
elected,;and had made and subscribed the declara- 
tions of office and qualification, had a right to 
take bis seat in the County Counoil, when the 
certificate of the Township Clerk did not state 
that he had made and subscribed the declarations 
of office and qualification, but that " he had 
taken or made the declaration of office." 

I am of opinion that the reeve furnishing the 
certificate mentioned had not the right to take 
his seat; and that the Clerk of the County 
Council, if considered as acting in relation to 
this certificate alone, was right in refusing to 
allow Mr. Mathewson, the reeve of 8uonidale, to 
take his seat in the County Council of 8imcoe, 
at its first meeting this year, as such reeve, on 
account of the certificate produced by him be- 
ing defective in the manner above stated. 

The section of the statute is positive, and 
seems to be reasonable, as requiring the person 
claiming the seat to furnish evidence that he 
was entitled to it The statute expressly re-* 
quires that the declarations should be made and 
subscribed. According to the certificate, this 
may have been made, but not subtcribed at all. 
It is not unreasonable to require the person 
making the declaration to tubecribe it as a 
means of indentifieation and of binding the party 
making it to the matters therein stated ; I do not 
consider the omission to subscribe the declara- 
tion would be a mere matter of form. Whether 
the defeot be considered as a matter of form or 
substance, the certificate not being according to 
the statute, as a general rule, would well justify 
the Clerk in declining to permit the bearer of it 
to take his seat in the Counoil. 

It is alleged, and is no doubt true, that there 
were other reeves, who were allowed to take 
their seats in the County Council, whose certi- 
ficates were as faulty, if not more so, than that 
of the reeve of Sunnidale. 

The next question is, assuming these reeves 
to be in other respects well qualified, and to have 
taken their seats in the County Council, can their 
Totes therein be challenged for suoh defective 
certificates, and any by-law or other proceeding 
of the Council be set aside because carried or 
passed by the votes of reeves who have been 
allowed to take their seats on suoh defective 
certificates T I think not. The 67th section of the 
statute does not declare that the votes of any 
reeve taking his seat without such certificate 
shall be void, nor say that the proceedings sup- 
ported and carried by such votes shall not be 
binding. I think this section may properly be 
considered directory, and so construed. 

The fifth sub-section of section 66 enacts that 
the County Counoil of every county shall con- 
sist of the reeves and deputy-reeves of the 



townships and villages within the county ; and 
the 175th and subsequent seotions, under the head 
of Official Diolabations, seems to provide 
that every person elected or appointed to offioe 
under the Act shall, before entering on the 
duties of his offioe, make the proper declaration 
of qualification of offioe required by the Act. 

The 67th section does not require that the 
reeves or deputy-reeves should make and sub- 
scribe the declarations of qualification and of 
office,— that is provided for by other sections of 
the Act. The certificate is only evidence that 
what is contained in it has been done. If it has 
not been done, or the reeve or deputy-reeve 
had not been duly elected, that certificate would 
not give the party holding it the right to sit and 
vote in the Counoil. That right conies from his 
being the reeve or deputy-reeve and having 
made the required declarations. If the certificate 
were the essence of his qualification and not 
merely the evidence of it, then it might be held 
that the acts done by the reeve who did not 
possess it, or only possessed a defective one, 
were void ; but merely being evidence of his 
qualification, if it turns out that he is duly 
qualified, then I think it cannot be properly held 
that his acts, as a member of the County Coun- 
oil, are void ; nor oan they in any way be 
impugned on aeoountof the imperfect certificate. 

It is admitted, as I understand, that the 
reeves and deputy-reeves, whose certificates 
are attacked on either side as informal, were 
really duly eleoted as Beeves ; and had made the 
proper declarations of office and qualification at 
the time of the first meeting of the Council, and 
before the election of Warden had been proceed- 
ed with. 

In the view I take of the statute on this point, 
it will net be neoessary to go over the certificates 
of the different reeves and deputy reeves to see 
if they correspond in word nod letter with the 
section of the statute. Though the oounty clerk 
might well have declared that some of them ought 
not to have taken their seats; and if he refused 
to allow the reeve of Sunnidale to take his seat, 
as a matter of consistency, to say the least, he 
was bound to reject some others, whose certifi- 
cates were quite as defective as his ; yet these 
reeves and deputy reeves having taken their 8<aU y 
and not being disqualified, save in the point in 
dispute, I cannot question their right to vote aa 
members of the County Council. 

It is urged, on behalf of the relator, that inas- 
much as the vote of the reeve of Sunnidale would 
have elected him as warden, and bis certificate is 
not as defective as the certificates of several of 
those who voted for the defendant, I ought to 
declare the relator duly elected, as Mr. Mathew- 
son was unfairly excluded from his seat; and he 
states by his affidavit that he; would have voted for 
the relator if he had been allowed to vote. 

I do not tee my way clear in acting on this 
suggestion — the reeve of Sunnidale did not, in 
fact, tender his vote for any one. If he had of- 
fered to vote for relator, and his vote had been 
rejected, then in the event of my deciding that 
he was entitled to vote, I could have put his vote 
down for the relator; but as It now appears, I 
can only say that he intended to vote for relator ; 
but did n it ht the time disclose his intention I do 
not feel at liberty to say that his vote can properly 
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be considered as cast for the relator, even if I am 
satisfied that that he ought to have been allowed 
to vote. Under the circumstances, if I hold that 
he is entitled to vote,- then this result follows :— 
That he was a person properly qualified to vote ; 
that he has been wrongfully deprived of his right 
to vote ; and that his vote might have influenced 
the result ; and from what is before me, it is 
probable, wonld have influenced the result In 
this view, I should feel bound to set aside the 
election, and order a new election to remedy the 
injustice that has been done. 

The facts necessary to be referred to, seem to 
me to be as follows: — 

On the 26th Jan nary last, the reeves and 
deputy reeves forming the County Council for the 
county of Simcoe, met at Barrie. B. T. Banting, 
Esq., the county clerk, examined the certificates 
of the different reeves and deputy reeves, and pro* 
nounced them regular, until he came to the reeve 
of Sunnidale, Duncan Mathewson, Esq., and the 
reeve of Bradford, Anson Warburton, Esq., when 
he objected to their certificates of election and 
qualification, and finally directed them to leave 
the Council, wbioh they did without voting. The 
relator states that these persons, both before and 
since the election, stated that they had intended 
to vote for him as warden. 

There seems to be very little said about Mr. 
Warburton's certificate being defective ; bnt 
when Mr. Mathewson's was brought up, a good 
deal of discussion followed ; some of the mem- 
bers of the Council contended that his certificate 
was as good as those of some others, which had 
been pronounced sufficient by the olerk, and the 
olerk took the opinion of a professional gentle- 
man before finally deciding. It was also stated 
that it was suggested that the other certificates 
should be looked into ; bnt the olerk declined 
doing so, and decided that all the certificates 
tiled, except those of Mathewson and Warburton, 
were correct and sufficient That particular at- 
tention was called to the defect in the certificate 
of John Hogg, reeve of Collingwood, but the 
olerk, nevertheless, ruled it was sufficient, and 
allowed him to vote as snoh reeve. 

The votes stood, 18 for relator, and 18 for 
defendant. The olerk of the Connoil then re- 
quested defendant, as reeve of the municipality 
having the highest number of names on its last 
revised assessment roll, to give the easting vote, 
which be did, in his own favor, and was then 
declared duly elected warden. Relator protested 
against the election^ 

That portion of the statute neceesarv to be 
transcribed in order to understand the objections 
urged to the certificate of the reeves of Sunnidale 
and Collingwood, reads as follows:—* 

8ec. 67. — That no reeve thall take hi* teat in 
the County Council, until he has filed with the 
olerk of the County Connoil, a certificate under 
the hand and seal of the township or town olerk, 
that such reeve was duly elected, and made and eub- 
tcribed the declaration* of office and qualification 
a* euch reeve. 

The certificate of the town clerk of Sunnidale, 
so far as is necessary to be considered, reads as 
follows :— 

" I hereby certify that Duncan Mathewson, 
Esquire, was duly elected as councillor for this 
township, and that he has made and subscribed 



the declarations of office and qualifications of 
office as such ; and that he has also been appoint- 
ed reeve of said township, and his taken or made 
the declaration of office of reeve for the said 
township of Sunnidale." 

The certificate varies from the statute in stat- 
ing he was appointed instead of elected reeve ; that 
he had taken or made the declaration of office of 
reeve, instead of " made and eubtcribed the decla- 
ration* of office, and qualification a* *uch reeve." 

That part of the certificate of the town olerk 
of Collingwood, necessary to be transcribed, is as 
follows:— 

" I, Joseph Hill Lawrenoe, olerk of the Muni- 
cipal Connoil of the town of Collingwood, do 
hereby certify that John Hogg, Esquire, has 
been duly elected reeve of the corporation of the 
said town of Collingwood, and that he hath made 
the declarations of qualification and of office pre- 
scribed by law as such." 

This varies from the statute, in stating that he 
had made the declarations of qualification, in- 
stead of saying " made and eubtcribed the decla- 
raions, Ac." 

The certificate produced by the reeve of Sun- 
nidale uses the words of the statute in relation 
to the declarations made for the office of council- 
lor of the township ; but the latter and more im- 
portant part, relating to the office of reeve, is 
erroneous ; and the most important error is com- 
mon to both the certificates of Sunnidale and of 
Collingwood, vis. : the omission to certify that 
they had *ub*cribed the declarations. 

It certainly does seem singular that the olerk 
should havo held one of these certificates regular 
and declare the other bad. My attention has 
been particularly directed to the certificate al- 
lowed, and considered regular by the clerk, as 
produced by the reeve of Barrie. The part of 
that necessary to transcribe, is as follows : — 

" This certifies that at the first meeting of the 
Municipal Connoil of the corporation of the Town 
of Barrie, held on the 16th January instant, 
Wm. D. Ardagh, Esq., was unanimously elected 
reeve of said corporation for the current year, 
A.D., 1866." 

There has not been any suggestion offered how 
this certificate, far more defective than either of 
the other two, should have been received as reg- 
ular, whilst that of the reeve of Sunnidale was 
pronounced bad. 

This view was presented on the argument that 
the olerk having declared the certificates all 
regular until he osme to those of Sunnidale and 
Bradford ; and no objection, having been made 
by any one up to that time, he oould not recall 
his decision as to the prior ones, though they 
might be more defective than those he was reject- 
ing ; and the reeves and deputy reeves in the 
certificates allowed having taken their *eat* t he 
oould not afterwards direct them to leave the 
council. 

It certainly seems strange that he should not 
have been alive to the irregularities until the 
certificates of but two persons remained to be 
disposed of; and the votes of either of these two 
it now appears, would have decided who was to 
be warden for the year, and he rejected both of 
these. 

I can not say, under the olrcumstances, that 
it is at all surprising that he should have been 
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charged at the time with partiality in relation to 
these matters, 

If this election is allowed to stand, this result 
will follow, that at any time a county clerk may, 
according to his own caprioe or preferences of 
any kind, decide in favor of and allow certain 
persons with defective certificates to take their 
seats and vote in the council, whilst as to others 
whose certificates are quite as good, and, in some 
eases even less defective, he may reject them and 
refuse to allow them to vote without any reason- 
able ground being assigned for such inconsistent 
decisions. I do not think it is desirable that any 
judicial decision should be arrived at (hat would 
furnish an excuse for such a course of conduct, 
and 1 shall therefore set aside the election of the 
defendant to the office of warden. 

The question of costs is somewhat embarrass- 
ing. 

There is nothing to show any direct interfer- 
ence with the decision of the County Clerk, on 
the part of the defendant, and he appears to 
have been called upon by that officer to give his 
oasting vote, when the eleetion was had. It is 
true he accepted the office, and was sworn in. 
There is nothing to show that he was aware of 
the defects in the certificates of the reeves who 
were allowed to vote by the clerk; and the 
plaintiff claimed on this applioation that he ought 
to be declared warden, whioh I do not think, on 
the facts disclosed, he was entitled to ; so to that 
extent the defendant was justified in opposing 
this application. I do not therefore think I can 
properly direct the defendant to pay the costs. 
The learned judge who granted the summons in 
this matter did not think proper to direct the 
County Clerk to be made a party to these 
proceedings. If the County Clerk had been 
called upon, he might have been able to explain 
satisfactorily the seeming inconsistencies in his 
oonduct in relation to the election; if he had 
not done so he would probably have been 
directed to' pay the cost of this proceeding. As, 
however, he is not now before me, I cannot as- 
sume that he would not have been able, if he had 
been called upon, to show sufficient grounds to 
excuse him from the payment of oosts. 

Under these eircumstances I must decline 
giving costs to any of the parties. 

A writ will go to remtfve the defendant from 
the office of warden, and to hold a new election. 

The relator may, if he deem it necessary, 
amend the style of the office, by omittiug the 
words " of the County Council," after the word 
" Warden," aud before the words •• of the County 
of Simcoe," in the writs he may issue in pursu- 
ance of this judgment. 

Judgment accorlingly. 



INSOLVENT ACT OF 1864.. 

(JUporUd by H. MoMabon, Esq., Barrteter-at-La») 

Befcre Stephen J.Jonas, Esq., Judge County Oonrt, Brant. 
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Held, that the county town of the county, In which the 

assignment Is Iliad, Is the place where the assignee should 

call all meetings. 
That not less than two weeks should interrene betweean 

the first publication of the notice and the day of meeting. 
That the notice most be published in a newspaper, at or 

neatest the place where the meeting is to be held. 
That all papers and minutes of proceedings in insolvency 

should be forthwith filed and entered of record in the 

proper office. 

[Brentford, 37th July, 1885.] 

A. S. Harvey appeared for the insolvent. 

Webster handed in a brief prepared by Mr. 
Burton, Q. C, for the assignee. 

The arguments fully appear in the judg- 
ment of 

Joxis, Co. J. — The petition of the insolvent 
asked, 1st— That the notice of the meeting of the 
creditors of the insolvent at Hamilton, on the 18th 
July, 1865, for the publio examination of the in- 
solvent and the ordering of the affairs of the estate, 
may be set aside, or declared null and void, on the 
ground that the said notioe was not published in 
a Brantford newspaper, and was not published 
for two weeks in the Canada Gazette, and that 
the said meeting held at Hamilton on the 18th of 
July, may be declared void on the grounds above 
stated, and because it oould not be legally held 
out of the county of Brant, the place where the 
proceedings are carried on. 2nd — That the 
assignee may be directed to oall a meeting of the 
creditors forthwith at Brantford, for the publio 
examination of the insolvent ; and 8rd — That the 
assignee may be ordered to pay the costs of this 
application. 

Mr. Burton, for the assignee, contends that as the 
creditors have all been notified of this meeting, 
and the meeting is called to be held at Hamilton, 
the proceedings may be considered as carried on 
there, and publication in the Canada Gazette 
and in the Hamilton paper is sufficient, and that 
a notioe inserted in the Gazette on the 8th and 
15th of July is in time for a meeting on the 18th 
of July ; also that the insolvent has no interest 
in the matters in which he petitions, and that the 
judge has no jurisdiction in the case, but that it 
is for the creditors themselves to regulate their 
own meetings and proceedings. 

On the latter point it can scarcely be argued 
that there is no jurisdiction, when sec. 4, sub-sec. 
16, Insolvent Act of 1864, provides that the 
assignee shall be subject to the summary juris- 
diction of the oourt or judge in the same manner 
as the ordinary officers of the court are, and the 
performance of his duties may be enforced by the 
judge on summary petition, under penalty of 
imprisonment 

As regards the place of meeting for the publio 
examination of the insolvent, the second section of 
the aot gives the insolvent the option of calling 
the first meeting of his creditors at hit ueual place 
of busineet, which was Brantford ; and he has 
done so. The assignment was made there and 
filed in the office of the Clerk of the County 
Court at that place. The proceedings were 
therefore properly originated at Brantford, and 
the suit became one intituled in this court, and 
subject to the jurisdiction of the " court or 
judge" of this county, as explained in the inter- 
pretation clause, sub-sec. 4 of sec. 12. Peveral 
sections of the act bear more or less directly 
upon this point, showing I think that the pro- 
ceedings should be carried on at the place where 
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instituted, and that the County Court of that 
county or a judge thereof, has jurisdiction in the 
matter. See boo. 2, sub-see. 8, as to filing the 
assignment. See Beo. 11, as to all notices being 
published in the newspaper " at or nearest" to 
the place — not places — where the proceedings are 
carried on. 

All the olanses referring to compulsory liquid- 
ation, show that all the proceedings in those 
oases are to be carried on in the county and court 
where the attachment issues. Sec. 7, in giring 
an appeal from the award of the assignee to ** the 
judge," and sec. 9, sub*«eo. 6, providing for the 
Insolvent's application to " the judge" for a con- 
firmation of his discharge, evidently refer to the 
judge of the County Court where the proceedings 
are intituled and carried on. Besides the attend- 
ance of the insolvent for examination before the 
assignee is made compulsory on him, and if he 
could be compelled to go to Hamilton to attend 
such examination, he might be also obliged to go 
to Cornwall or Ottawa, notwithstanding the act 
having given him the right of having the suit 
commenced in his own county. This examination 
is in some respects analogous to the compulsory 
examination of a judgment debtor, in which case 
both the Superior and County Courts hold that 
the defendant should not be required to attend 
out of his own county. 

On the question as to whether the proceedings 
can be partly oarried on here and partly in some 
other county or place, the 24th and 26th of the 
Lower Canada Rules state that the judges of the 
Superior Court for that part of the Province, are 
of opinion and have ordered that all the proceed- 
ings both before the court or a judge and in the 
assignees offise, shall be forthwith filed and 
entered of record in the office of the olerk of the 
district where the suit is prosecuted. This 
necessary practice of filing all papers and 
minutes of proceedings with the clerks of the 
court, is I fear very much neglected in this 
oountry, and may hereafter occasion serious in- 
convenience, both to creditors and insolvents. 

Upon the whole, I am of opinion that all the 
proceedings should be oarried on at the place 
where the suit is intituled — except perhaps when 
otherwise specially ordered by the judge — and 
that the meeting for the examination of the 
insolvent oould not be held at Hamilton, but 
must be held in Brantford. 

The decision of this question also determines 
the other point, that the notioe of this meeting 
should have been advertised in a Brantford news- 
paper — as the 11th sec. provides that it must 
be published at or nearest to the plaob where 
the proceedings are carried on. 

On the point as to whether the notioe was 
published a sufficient length of time before the 
meeting, I am not clear, but I think that not less 
than two weeks should intervene between the 
first publication of the notioe and the day of the 
meeting. The 11th sec requires it to be pub- 
lished •• for two weeks" in the Canada Gazette, 
and "in every issue during two weeks" of the 
local paper. 

If it were put in a daily paper there could be 
no question but that it must be inserted for two 
weeks ; but when published in the Gazette or a 
local weekly paper, it is open for argument, 
whe her two insertions iff not a publication thereof 



for two weeks. If so, then a notioe might be 
published in a weekly paper on the 1st said 8th 
of the month for a meeting on the 9th. thus 
giving but eight days notice of the meeting, in- 
stead of two weeks. 

I think there is nothing in the allegation that 
the insolvent was not summoned by the assignee 
to attend this meeting. The act does not require 
a judge's order for his attendance, but the 10th 
sec. provides that the assignee shall summon the 
insolvent to attend. This I take it, merely 
means that he shall be notified by the assignee 
to attenjd, which he has done. 

As to the objection of the assignee's solicitor, 
that the insolvent has no interest in the matter 
on whioh he has filed his petition, I think as far 
as the meeting for his examination is concerned, 
that he has an interest in having it held at the 
proper place ; the statute requires him to attend 
at this meeting and be examined ; and this ex- 
amination may affect the application for his 
discharge. This meeting is also oalled " for the 
ordering of the affairs of the estate generally," 
and although I think the meeting for this pur- 
pose should have been held at Brantford, yet as 
the petition is not by a creditor but by an insol- 
vent who I think is not interested therein, I 
would not feel authorised on this application in 
setting aside the meeting for the latter purpose, 
although improperly held. It would be other- 
wise were the application made on behalf a 
creditor. 

I therefore order that the notioe of the meet- 
ing for the publio examination of the insolvent 
and the publication thereof, be set aside, and I 
deolare the said meeting, if held, and the pro- 
ceedings thereat, so far as the relate to the said 
insolvent or his said examination are null and 
void, and I order that the said assignee de in 
pursuance of the 10th see. of the said act, sail 
a meeting at Brantford aforesaid, for the publio 
examination of the said insolvent. 

I make this order without costs on account 
of the practice under this statute being new and 
unsettled. What makes it more difficult to estab- 
lish a uniform practice in the several County 
Courts throughout Upper Canada, is the fact 
that no rules or regulations have been framed, 
as provided for by sub-sec. 18 of sec. 1 1 of the 
act 



GENERAL CORRESPONDENCE. 

British Oatht Act, 5 Geo. IL % tap. 7, eece* 1 
and 2 — Its repeal demanded. 

To thx Editoss or the Law Joukkau 
Gentlemen, — It seems to have escaped the 
attention of our law makers and law amenders 
that it would be well to repeal the provisions 
of the imperial statutes 5 Geo. IL, ch. 7, sees. 
1 and 2, and 5 and 6 Wm. 4, oh. 62, sees. 15 
and 17, which enable a person resident in 
Great Britain, plaintiff or defendant in an ac- 
tion pending in our courts, to verify any mat* 
ter or thing, by affidavit or declaration in. 
writing, made as required by those acts, such 
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affidavit or declaration to be received with the 
same effect as if the deponent had appeared in 
open court 

The imperial statute 22 and 28 Vic, ch. 12, 
enacts, that it shall be lawful for the legislature 
of any of Her Majesty,s possessions abroad, 
to which the said enactments apply, to repeal, 
alter, or amend all or any of the provisions so 
far as applicable to such possession, in like 
manner, and subject to the same conditions as 
if the same had been originally made by such 
legislature. 

Perhaps if the subject is mentioned in your 
columns, it may lead to some action towards 
their repeal, certainly a very desirable end. 
Your obedient servant, 

Barrister. 

Toronto, Dee. 20, 1865. 

[Our correspondent will find upon reference 
to the issue of the Law Journal for June last, 
that we then and there took occasion to draw 
attention to the fact, that the enactment to 
which he refers had not been repealed, though 
its repeal ought without further delay to be 
expected. We trust that somo "law amender" 
equal to the task will be found sufficiently alive 
to his duty to accomplish the needed repeal 
during the coming session of the Legislature. 
—Eds. L. J.] 

Exemption Act ofl&W—What covered by. 
To the Editor* or the Law Journal. 

Gentlemen,— A question frequently arises 
under the 6th sub-sec of 4th section of the 
Exemption Act of 1860. Would a baker's 
bread cart, or a peddler's wagon, horses and 
harness be exempt as being chattels ordinarily 
used in the debtor's occupation? Would a 
a physician's gig or sulky be so exempt, or a 
wagon and harness used by a. merchant to 
send home goods to his customers, always 
supposing that the value was under sixty dol- 
lars? Would you be good enough to give 
your opinion on these points ? 

Tours, Ac Jus. 

Toronto, Dec. 21st, 1865. 

[It was decided by the Court of Common 
Pleas in Davidson v. Reynold*, not yet re- 
ported, during last term, that a horse, sleigh, 
and harness ordinarily used by a farmer in 
his occupation are exempt from seizure under 
the act to which our correspondent refers. 
We apprehend that the bread cart of a baker, 



the wagon of a peddler, the gig of a physician, 
ordinarily used in the debtor's occupation, 
would, if not exceeding $60 in value, be 
equally exempt — Ens. L J.] 



Renewing fi. fa, lands— Stamps necessary. 
To the Editors of the Law Journal. 

Gentlemen, — In renewing a fi. fa. lands 
it is the almost universal practice in Upper 
Canada to require the same stamps that are 
necessary by the tariff and statute for obtain- 
ing the writ itself One county, at least, 
follows a different practice. The clerk there 
only exacts for the renewal the 50c. C. F. 
stamp and the filing, alleging as his reason 
that while the tariff says that 2s. 6d. will 
be charged for all writs, aliases, renewals, &c, 
the statute relating to the Law Society, under 
which the other 2s. 6cL is payable, is silent as 
to renewals. It is only for the seal of the 
court that this latter L S. stamp is affixed, 
and as the said seal is not affixed at the time 
of the renewal, that therefore the charge 
should not be made. 

The reply to questions on this point re- 
cently, that the renewed writ is the same, to 
all intents and purposes, as a new writ, and 
therefore should require all the stamps of the 
original, cannot be taken as wholly satisfac- 
tory, looking at the positive wording of the 
statute and the tariff The reply, too, that 
the 2s. 64 L. S. ia charged for renewing the 
seal, is not warranted by any wording of the 
statute. 

The point is a new, and, I think, an im- 
portant one to the profession, upon which, 
too, there has been no decision ; and I would 
feel obliged by your opinion on the matter 
through the pages of your valuable journal. 
I am, Gentlemen, Ac, 

Gait, Jan., 1866. A. G. McM. 

[The point is new, inasmuch as there ap- 
pears to be no decision on it, but the principle 
upon which the clerks act is as old as the 
renewal of writs — stamps being only in the 
place of money. The practice in the Crown 
Offices in Toronto is to insist upon the 2s. 6d. 
L. S. stamp. We, however, have doubts as 
to whether the charge is warranted : but it 
is one of those things that the majority of 
practitioners think it much better to take as 
they find it than run the risk of loss by 
trying the question of its legality. — Eos. L. J.] 
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MONTHLY .REPERTORY. 

COMMON LAW. 

C. P. Pypir ▼. McKay. 

Accommodation note — Negotiation afterpayment— 
Pleading. 
Declaration, on a promissory note made by 
defendant payable to the order of S. T. & Co. 
and indorsed by them to plaintiff. Pleas, (4tb) 
that the note was made by defendant for the ac- 
commodation of the payees to raise money there- 
on, and indorse the same to their own nse before 
it should become due and payable, and not 
otherwise ; and that there never was any value 
or consideration for such making, or for the 
payment. by defendant of the note, exoept at 
aforesaid; that the payees indorsed and nego- 
tiated it with the Commercial Bank for their own 
nse according to said terms ; that it was after- 
wards protested, and 8. T. & Co., on behalf of 
defendant, subsequently paid it to said bank, and 
it was then returned by S. T. & Co. by the bank 
for and on account of defendant ; that 8. T. & 
Co. afterwards and in fraud of defendant first 
indorsed it to plaintiff. The 6th plea was simi- 
lar to the 4th, only that it oonoloded thus, "end 
S. T. & Co., without defendant's authority, first 
indorsed the note to plaintiff after the payment 
and discharge." Held, on demurrer, pleas good. 
(16 U. C. C. P. 67.) 

L. C, MoBTima v. Bell. Not. 16. 

Vendor and purchaser — Specific performance — 
Sale by auction — Puffing. 
At a sale of real estate by auotion the Tendon 
are not authorised in employing two persons to 
bid against eaoh other, although there is a re* 
served price ; and suoh persons do not, in fact, 
bid beyond that price. Sembls, the right to fix 
a reserved price ought to be stipulated for and 
expressly notified. ( Per Lord Chancellor. ) — The 
rule, said to exist in equity, allowing one puffer 
to be employed, without notiee, to preTent a sale 
at an under value, is abstractedly less sound 
than the rule at law, -which declares suoh em- 
ployment to be fraudulent, and rests only on the 
authority of decisions in lower branches of the 
court. (14 W. R. 68.) 



CHANCERY. 



Chan. MoDomald ▼. Boios. 

fraudulent judgment 

A judgment, recovered at law, by the fraudu- 
lent acquiesenoe of the defendant in the action, 
will be inquired into in this court at the instance 
of a subsequent judgment creditor ; although the 
rule at law is that only the party to the action 
onn move against the judgment there. (12 U. C. 
Chan. R. 48.) 

Chan. Ltotoy v. Mo K amis. 

Mortgage on wrong lot. 
Where a mortgage was, through error, created 
upon a wrong lot of land, the mortgagor owning 
only the land intended to be embraced in it, and 



baring no title to that actually oonreyed, and he 
subsequently sold the land to which he had title , 
the court, upon a bill filed for that purpose; 
ordered him to account for the proceeds of the 
sale, not exceeding the amount secured by the 
mortgage, with interest and costs of suit. (11 
U. C. Chan. B. 678.) 



Chan. Parkb V. Rilbt. 

Sale under JL fa. against lands previously con- 
tracted to be sold. 
Where a debtor had entered into a binding 
contract for the sale of his land, before execu- 
tion against his land had issued, Held, that his 
interest as vendor was not saleable under tht 
execution. (12 U. C. Chan. R. 69.) 



New Orders have just been promulgated by 
the Court of Chancery — which came into ope- 
ration on the 1st day of the present month. 
They were not received in time for publication 
in this number ; will appear in our next 

APPOINTMENTS TO OFFICE. 

NOTARY PUBLIC. 
CORNELIUS HARPER, of Durham, Esquire, to In a 
Public Notary In Upper Canada. (Oasetted Dee. 9. 1866.) 

TO CORRESPONDENTS. 

"BAMUtna"— «Jub w — " A. G. McU."— under « General 
Oorrtepondenea." 



(Examination Papers, as perused and settled by 
John Punch, Gent., one, &c.) 

COMMON LAW. 

1. — Divide the foreigners of distinction now 
in London into— 

Common Counts, Work and labour Counts, 
Money Counts, Superfluous Counts. 

2.—" Britannia rules the wares." Will she 
"rule them to bring in the body?" What 
sort of a rule does she employ for the pur- 
pose f Is it an eight-day rule, a side bar-rule, 
a foot rule, or a rule nisi f Which of these 
was the rule in Shelley's case ?" Was 
Shelley unruly, or did he submit to be ruled ? 
What was the rule in the " Six Carpenters' 
Case?" Was this a carpenter's rule or a 
slidingsoale f 

3.— -To bring into England any bull from 
Rome was formerly a pramunire. How is this 
affected by the new tariff? How of bull 
terriers? What is the law of England as to 
Irish bulls ? Why are " old terriers " allowed 
in courts of justice ? Do they " run with the 
Case." How would you " serve " a bull in a 
ohinashop? Supposing him to do damage 
taerein to the amount of 20s. would he carry 
costs into the "locus in quo?" Would it be 
pound-breach ?" 
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2. Friday Purification B. V. M. 

4. SUN... Sexagtnma. 

6. Mon... Hilary Term commences. 

9. Friday Paper Day Q B. New Trial Day C.P. 

10. Sntur. Paper Day O.P. New Trial Day Q.B. 

11. BUN... Quinquagetima. 

12. Hon... Paper Day Q.B. New Trial Day O.P. 

13. Tuee... Shrove Tuesday. Paper Day C P. N.T. Day Q.B. 

14. Wed... Ash Wednesday. Paper Day Q.B. N.T. Day G.P. 

15. Thurs. Paper Day G.P. [Last day for iervioe for County 

16. Friday New Trial Day Q. B. (.Court. 

17. Katur. Hilary Term end*. 

18. SUN... 1st Sunday in Lent, 

24. Satur. St. Matthias. Declare for County Court. 

25. SUN... 2nd Sunday in Lent. 



NOTICE. 

Subscribers in arrear are requested to make immediate 
payment of the mu due by them. Att payment* for the cur- 
rent year made before the 1st March neat wiU be received om 
cash payments, and will secure the advantage* of the lower 
rate*. 
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PEBEUABY, 1866. 

THE REGISTRY ACT. 

Every new statute has been from time im- 
memorial a more or less fruitful subject of 
discussion and litigation. The one we now 
refer to is no exception to the rule, at all 
events so far as discussion is concerned. The 
time has not yet arrived for litigation as to 
any of its provisions — that time may come 
and probably will, unless amateur conveyan- 
cers and even some of those who ought to be 
" learned in the law " are a little more careful 
than are some we know of. 

One of the points in dispute is, are two 
witnesses necessary for the proper registration 
of a deed ? One used to be sufficient for a 
deed, two were necessary for a memorial ; but 
memorials are done away with and in their 
place is put a duplicate original, or if no du- 
plicate, then the instrument must be left in 
the Registry office. The affidavit now requir- 
ed may be and probably will be an additional 
protection against fraud, but then it is not 
absolutely necessary so far as we see that the 
witness should state that he knows the parties 
or any one of the parties. Could the Registrar 
refuse to register the deed without such a 
statement of knowledge, we imagine not It 
is also argued that the first part of section 
89 uses the words " one of the witnesses to 



such instrument," and section 46 speaks of 
" the witnesses to any instrument" It is im- 
possible to say with certainty what the Legis- 
lature intended — there is nothing express 
upon the point, and we are left to our own in- 
dividual judgment on the point The cautious 
ones take the not very troublesome precaution 
of having two witnesses, others confident in 
their opinion only require one. 

Some again say that there should be dupli- 
cate affidavits, one on each instrument (when 
executed in duplicate). We can scarcely think 
that this is necessary, but it is very commonly 
done. It is, say the careful ones " better to 
be sure than sorry." Bat whilst speaking on 
the subject of affidavits, we must warn such of 
our readers as need the caution not to trust 
implicitly to all the forms of affidavits that are 
to be found on the backs of printed deeds and 
mortgages, supposed by the vendors thereof 
to be in accordance with the statute. In some 
of these there is no such statement of the 
name, place of residence and calling of the 
witness, as some assert the act requires. It 
appears to be necessary, say they, an eminent 
equity counsel to the contrary notwithstand- 
ing, that this statement should be a substan- 
tive part of the affidavit 

It has been suggested, and the suggestion is 
a good one, that instruments executed in 
duplicate should shew the fact by a short de- 
claration at the commencement after the 
words "This Indenture," or in some other 
convenient place. 

No certificate of identification such as was 
formerly required in the case of instruments 
executed out of Upper Canada appears to be 
necessary under the new act It is also to be 
noticed that the affidavit of execution must 
be made on the instrument (sec. 40) and it 
will not be sufficient as it formerly was to 
annex it. 

Some persons have suggested difficulties in 
the reading of section 86, though we do not 
at present see the force of the objections raised. 
There are also some unimportant mistakes in 
some of the forms. 

Sect 40 of the act as amended in committee 
of the session previous to the one in which it 
was ultimately passed contained certain clauses 
which are not now to be found under the cor. 
responding section (sec. 89) in the present act. 
They were these : 

"6. But if he do not know them or do 
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not know the whole of them, he sh'all state 
the fact ; 

"7. And as to such of them as he does 
not know, he shall state the circumstances 
which lead him to believe that the party or 
parties whom he does not know and whose 
signature or signatures he attests, is or are in 
truth the party or parties named in the 
instrument, such as — that the party declared 
himself to be the person in question, and the 
witness had no reason to doubt the truth of 
the same, or that the party whom the witness 
does not know was identified to him by such 
person [naming and describing him*] who is a 
person well known to the witness and whose 
statement the witness believes to be true." 

Sub-sections 4 and 5 of section 89 as it 
now stands are bald in the extreme. Surely 
the expunged clauses which are given above 
would, if nothing else, have been useful in 
suggesting the sort of information which may 
still be given with advantage. If it were 
provided that the witness must swear to a 
knowledge of the parties to the instrument, 
or one of them, we could understand what 
was intended, though such a provision would 
occasionally be one of great inconvenience. 
But it is only necessary to state that the wit- 
ness knew the parties " if such be the /act" 

Various other questions and difficulties 
have been started respecting this act to 
which we cannot now refer. We shall be 
glad to hear from any one interested in the 
subject as to these or any other points which 
admit of or require discussion. Upon the 
whole we do not think the act has been quite as 
carefully drawn up as the public had a right 
to expect, considering the time that it has 
been under discussion by the legislature, and 
the numerous suggestions that have from 
time to time been made with reference to it by 
competent persons; but many of which, it 
is alleged, have been overlooked, or have not 
been sufficiently carefully worded. 



THE PATENT LAWS. 

(Continued from p. i.) 

Our contributor continues his observations 
on this subject, as follows : 

Nothing can show more conclusively the 
entire falsity in principle as well as in prac- 
tice of the Patent Law, than the various 
attempts or rather proposals which have been 
made to render it less complicated and uncer- 
tain, or less mischievous and oppressive ; and 
their absolute and acknowledged failure to 



effect either one or the other. It is admitted 
by every one whose opinion on the subject is 
entitled to any weight, whether give* in evi. 
dence before the late Committee of the Lords, 
or on previous occasions, or formed by an 
attentive perusal of the " report," that, for one 
reason or another, and in whatever light it 
may be viewed, the Patent Law is in its pre- 
sent state open to most serious objections, 
and is beyond measure complicated. Many of 
the ablest and most experienced have de- 
nounced the law altogether. Others have pro- 
posed such alterations in the law, or such 
amendments to it, as in their opinion may 
tend to lessen the evils complained of; but in 
each and every case, such proposed amend- 
ment or supposed improvement has been pro- 
nounced impracticable. 

It is asked, is the law really so complicated 
and uncertain as is alleged. We answer yes, 
and to such an extraordinary degree that there 
seems no " way to limit either party to a pre- t 
cise statement of his case, before an action 
comes into court for trial ; the trial itself being 
Bometimes necessary to show even to the 
plaintiff his exact cause of complaint, and to 
the defendant his exact means of defence ; and 
it is no slight evil that the first trial in a 
patent action should be employed, as it com- 
monly is,' at an enormous cost, in ascertaining 
the subject of contest" This is put certainly 
almost as strongly as such a case could be, 
and the following is given as an example. In 
a sewing-machine case lately heard before the 
Lord Chancellor, there had been it appeared 
several trials in the courts of law, one of 
which occupied six days, besides one hun- 
dred and thirty-four suits in chancery, when 
t was at last found that the claim was al- 
together beyond the scope of the original 
specification. In another case the plaintiff 
obtained a verdict, which the Court of Queen's 
Bench, as well as the Court of Exchequer, set 
aside. These decisions were reversed on ap- 
peal to the House of Lords ; and this reversal 
the Commissioners would again overrule by 
giving a still higher authority to some officer 
of the Crown over and above the Law tiords. 
There is considerable uncertainty and com- 
plication here. 

Again, is the Patent Law mischievous and 
oppressive? Yes, we again answer, enor- 
mously so. The evidence given before the 
committee by the leading manufacturers all 
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declare it. The late Mr. Brunei did so in 
1851, equally with Mr. Scott Russell now. 
The evidence of the Comptroller of the Navy, 
Rear Admiral Robinson, is also sufficiently 
pointed. " The inconvenience," said he, " re- 
sulting from patents applied to ship building, 
is so very great that it is scarcely possible to 
build a ship, being a combination of wood and 
iron, without trenching upon some body's 
patent ; and I am entirely of opinion that the 
patents are drawn up for that especial purpose, 
without any idea of their being practically ap- 
plied for the benefit of the public, but only that 
the patentee may lie in wait for a colourable 
evasion ot his patent taking place." Indeed 
a careful consideration of the evidence, inclu- 
ding the various proposed amendments to the 
law, irresistibly leads to the same conclusion 
as that arrived at by the plain-spoken admiral, 
and shows -that the matter has passed out of 
the hands of the inventor, properly so called, 
into the hands of the mere schemer. The 
admiralty, wise in their generation, have cut 
the Gordian knot ; and acting on their Comp- 
troller's hint, declare that the Crown is not 
bound by a patent Many others, it is be- 
lieved, are coming to a similar opinion on the 
part of the public. 

If incessant litigation is an evil, certainly the 
field opened up by the operation of the Patent 
Law is of the amplest dimensions ; sufficient 
to make Paul Rooney stare, large as his expe- 
rience must have been, ere the Encumbered 
Estate Courts compelled Irish landlords to 
turn their attention to something beyond the 
hereditary law-suit : and as to the sphere of 
research laid open to the Patent-Law solicitor, 
why, the whole world is before him ; he may 
require witnesses from Thibet, or affidavits 
from China, although the case litigated may 
involve nothing more valuable or interesting 
than (a question actually disputed) the tie of 
a lady's glove, or the material of her garter. 

Out of such a mass of absurdity how can 
the poor artizan who is, in the vast majority of 
cases, thebonajide inventor, expect protection ? 
How can the manufacturer escape constant 
annoyance, or being continually made a prey to 
the needy adventurer ? That which has been 
said on the subject will easily lead us to under- 
stand the feeling of a leading manufacturer, 
who said in bis evidence that he made a prac- 
tice of buying up every patent that came out 
in his line of business, without a care or a 



thought as to its usefulness ; — it is simply a 
patent, and therefore in the way, and he buys 
it up to get rid of the nuisance. In truth the 
Patent Law appears to have outlived its time ; 
and what may have been a useful stimulant 
formerly, has run into delirium tremens now. 
If it has outlived its time, and if it cannot be 
improved upon or amended so as to make it a 
matter of practical benefit and justice to the 
many and not to the few, instead of, as is 
asserted, an engine of oppression, mischief, 
and injustice in the hands of the few, at the 
expense of the many, no course remains but 
to repeal it in toto. 



LAW SOCIETY— HILARY TERM, 1866. 

The following gentlemen, out of fifteen who 
went up, passed the necessary examination 
qualifying them for call to the bar : — F. Fen- 
ton, Toronto; McNeil Clark, Prescott; Jno. 
C. Upper, Dunnville; C. Lemen, Toronto; 
John Bain, Toronto; E. G. Malloch, B. A., 
Perth; W. F. Road, Toronto; D. Chisholm, 
Port Hope; Elmes Henderson, Toronto; S. 
B. Ncwcomb, Ingersoll. 

The papers of Messrs. Fenton and McNeil 
Clark were considered so satisfactory, that 
they were not required to pass any oral 
examination. 

Of twenty-four gentlemen who went up for 
examination for admission as attorneys, the 
following obtained certificates : — F. Fenton, 
Toronto; J. E. Farewell, Oshawa; S. H. 
Payne, Cobourg; W. II. Cutten, London; 
F. D. Barwick, Toronto ; D. Chisholm, Port 
Hope; C. Lemon, Toronto; R. W. Parkin- 
son, Toronto ; J. P. Clarke, Toronto ; George 
J. O'Doherty, Sarnia; F. W. Ollard, Brock- 
ville ; H. Lapicrre, Ottawa ; Wm Millar,. Ber- 
lin ; James Lennon, Toronto ; James Gowan 
Sarnia ; Edward Furlong, Cayuga. 

Messrs. Fenton, Farewell, Payne and Cutten 
were not called upon for the oral examination. 



Our readers will by this time doubtless have 
received the Index for the Law Journal, and 
the Index for the Local Courtf Gazette, for 
last year. They are more complete than for- 
merly, as well as fuller, owing to the increased 
width of the column. The Almanac has also 
been distributed. It is the same as that for 
last year, with the exception, of course, of the 
necessary alterations in the calendar, a few 
slight alterations in the tables of stamps, and 
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tsome changes in the Judiciary and in the 
^tables of Court and County officials. We 
.trust it may still be found as useful and cor- 
rect as it has, we are assured by many, 
Jhitherto been. 



RECENT CHANCERY ORDERS. 

The following are the late Orders of the 
'Court of Chancery, dated December 20, 1865, . 
-which came into force on the 1st January last : 

Infant Defendants In Surra, 

1. la the case of an infant defendant, under 
the age of ten years, a copy of the bill of com- 
ifritnRt'is not to be served on the infant person- 
sally, but is to be delivered to, or left at the 
•dwelling-house of, the person with whom, or 
under whose care, the infant is residing at the 
time of the service ; and if more defendants 
than one vnfler the said age, live with, or 
.under the care of the same person, one copy 
•only is to be served for all such infant defen- 
dants. 

2. Notice of application for the appointment 
of a guardian ad litem to an infant defendant 
of the age of fourteen years or upwards, is to 
be served upon such infant personally, unless 
the Court otherwise directs, and is also to be 
served as directed by the Order at present in 
iforce. 

Service of Bill after Periods Limited. 

8. In case of service of a bill of complaint 
After any of the periods limited by Order 5 of 
*6th February last, the application for the al- 
lowance thereof is to be made within four 
weeks after the service ; and in that case the 
order allowing the service need not be served, 
but the period of four weeks is to be added to 
the time which the defendant has by the Gen- 
eral Orders to answer the bill. 

4. In case of the application not being made 
within four weeks after service of the bill, the 
order for the allowance of the service may be 
made on such terms as the Court sees .fit 

Officers -of Corporations. 
GL An officer of a corporation aggregate is 
not to be made a defendant for discovery only ; 
but any such officer who might by the former 
practice have been made a defendant for the 
purpose of discovery may be examined by the 
plaintiff in the same way as a party, after the 
answer of the corporation is filed, or after the 
time for filing the same has expired. 

Amendments— Facts occurring after Bill 

Filed. 
6. Where, in a case not provided for by 
the Order of the 6th of June, 1862, a plaintiff 
desires to state, or put in issue, facts or cir- 
cumstances occurring after the institution of 
the suit, if the cause is otherwise in such a 
state as to allow of an amendment being made 



in the bill, such facts or circumstances may 
be introduced into the original bill of com- 
plaint by way of amendment 

7. If the cause is not in such a state as to 
allow of the bill being amended, the plaintiff 
may state and put in issue such subsequently 
occurring facts and circumstances by filing a 
statement, either written or printed, to be 
annexed to the bill But no such statement 
is to be filed unless accompanied by an affida- 
vit that the matter thereof arose within two 
weeks next before the filing of such statement, 
or unless the Court otherwise order. A copy 
of the affidavit is to be served with a copy of 
the statement 

8. Such proceedings, by way of answer and 
otherwise, are to be had and taken on the 
statement so filed, as if the same were em- 
bodied in a supplemental bill ; but the Court 
may make any order which it thinks fit for 
accelerating the proceedings thereunder in any 
manner that may be just and practicable. 

Mortgages. 

9. The notice under Order 4, of 10th of Jan- 
uary, 1863, is to specify whether the plaintiff 
desires a foreclosure of the equity of redemp- 
tion or a sale of the mortgaged premises ; and 
in case of a foreclosure being desired, the fol- 
lowing is to be added to the notice : " If you 
desire a sale of the mortgaged premises in- 
stead of a foreclosure, you must deposit with 
the Registrar at Toronto, within the time 
allowed for you to answer, the sum of $80 
to mee* the expenses of such sale." And 
any defendant may obtain a sale upon deposit- 
ing in court the sura of $80, and filing in 
the office of the Registrar at Osgoode Hall 
a note in writing to the following effect: 
" I pray a sale of the mortgaged premises in 
the plaintiff's bill mentioned, or a competent 
part thereof, instead of a foreclosure." 

10. If upon such deposit being made and 
note filed, the plaintiff prefers that the sale 
be conducted by the defendant desiring the 
sale, he may so elect ; and he is thereupon to 
notify the defendant of such election. The 
notice may be to the following effect : 

"In Chancery.— OSfcorJ Title.) 
— Defendant 



"To- 

" Take notice that the plaintiff elects that 
the sale of the mortgaged premises be con- 
ducted by you instead of by the plaintiff, and 
you are at liberty to withdraw the deposit 
made by you in this cause for the purpose of 
such sale.*" 

And upon the plaintiff filing with the Re- 
gistrar a note of such election, and proof of 
service of such notice, the defendant making 
the deposit is to be entitled to a return there- 
of and the Registrar is to draw up the Decree 
accordingly. 

11. When the time for answering in the 
case of bills filed for the foreclosure of the 
equity of redemption in mortgaged premises, 
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or for the sale thereof has expired, the plain- 
tiff is to be entitled upon praecipe to a Decree 
as is provided by Order 4, of 10th January, 
1863, as well where the defendant, or one of 
several defendants, answers the bill, admitting 
the execution of the mortgage and other facts, 
if any, entitling the plaintiff to a Decree, or 
where any of the defendants disclaim any 
interest in the mortgaged premises, as where 
no answer is put in to the bill. 

12. The 3rd clause of the notice to be in- 
dorsed on the bill is in such case to be varied 
as follows : u If you fail to answer or demur 
within the time above limited, or if you answer 
admitting the execution of the mortgage and 
other facts stated in the bill as entitling the 
plaii.tiff to a Decree, you are to be subject to 
have a Decree or Order made against you 
forthwith thereafter," and, &c 

Administration Order. 

13. Upon application for the administration 
of the estate of a deceased person upon notice 
of motion without bill filed, no accounts or 
inquiries in respect of the real estate are to bo 
directed, unless notice of the application has 
been given to the heirs or devisees interested 
therein, or one or more of them. But after 
inquiries directed in respect of the personal 
estate, the Court may in a proper case, alter 
notice given to those interested in the real 
estate, or to one of more of them, make a 
supplemental order in respect of the real es- 
tate, upon such terms as the Court sees fit. 

Hatters adjourned from Chambers. 

14. Matters adjourned from Chambers under 
section 3 of Order 34 of the General Orders of 
the 3rd of June, 1853, are to be heard in Court 
by one Judge ; and are not to come before the 
full Court, except by way of rehearing the Or- 
der made in Court thereon. 

Practice at Hearings. 

15. Where a defendant, at the hearing of a 
cause, objects that a suit is defective for want 
of parties, and has not by answer taken the 
objection, and therein specified by name or 
description the parties to whom the objection 
applies, the Court, if it thinks fit, may make a 
Decree saving the rights of the absent parties. 

1(5. Where a party or witness is examined 
at the hearing of a cause, or a document is put 
in as evidence and marked by the Registrar or 
Deputy Registrar, the deposition of the party 
or witness so examined, or the document so 
put in, is not to be withdrawn as evidence 
without the leave of the Court. 

17. Where the case for relief made by a bill 
is a case of actual fraud, and the eviderice, 
though failing to establish the fraud charged, 
yet shews some other ground on which the 
plaintiff is entitled to relief, the Court is, at 
the hearing, to have the same discretion as in 
other cases to allow an amendment and to 
grai.t relief according to the truth of the case. 



Where the costs of one defendant ought to 
be paid by another defendant, the Court may - 
order such payment to be made by the one 
defendant to the other directly ; and it is not 
to be necessary to order payment through the 
plaintiff. 

Amending Decrees. 

19. An application for amending a Decree 
or Decretal Order which has not been drawn 
up in conformity with the judgment pro- 
nounced, so as to make the same conformable 
thereto ; and an application for correcting any 
other clerical mistake in a Decree or Decretal 
Order or error arising from any accidental 
slip or omission, may be made in Chambers 
on petition, and the Court may grant the 
same, if under all the circumstances the Court 
sees fit 

20. Where a Decree or Decretal Order as 
drawn up requires amendment in any other * 
particular on which the Court did not adjudi- 
cate, the same may be amended in open Court 
on petition without a Re-hearing, if under all 
the circumstances the Court sees fit 

Opening Biddings. 

21. On sales under a Decree or Order of 
the Court, the biddings are only to be opened 
upon special grounds, whether the applica- 
tion is made before or after the report stands 
confirmed. 

Proof op Debts. 

22. Every advertisement for creditors affect- 
ing the estate of a deceased person, which is 
issued pursunnt to any Decree or Order, is to 
direct every creditor, by a time to be thereby 
limited, to send to such other party as the 
Master shall direct, or to his solicitor, to be 
named and described in such advertisement, 
the name and address of such creditor, and 
the full particulars of his claim, and a state- 
ment of his account, aud the nature of the 
security (if any) held by him; and such ad- 
vertisement is to be in the form numbered 1 
in the Schedule hereto, with such variations 
as the circumstances of the case require ; and 
at the time of directing such advertisement a 
time is to be fixed for adjudicating on the 
claims. 

23. No creditor need make any affidavit or 
attend in support of his claim (except to jro- 
ducc his security, if any), unless he is served 
with a notice requiring him to do so, as 
hereinafter provided. 

24. Every creditor is to produce the secur- 
ity (if any) held by him, before the Master, at 
such time as is specified in the advertisement 
for that purpose, being the time appointed for 
adjudicating on the claims ; and every creditor, 
if required by notice in writing, to be given by 
the executor or administrator of the deceased, 
or by such other party as the Master directs, 
is to produce all other deeds and documents 
necessary to substantiate his claim before the 
Master, at his chambers, at such time as is 
specified in such notice. 
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25. In case any creditor neglects or refuses 
to comply with the preceding rule numbered 
24, he is not to be allowed any costs of proving 

. his claim, unless the Master otherwise directs. 

26. The executor or administrator of\the 
deceased, or such other party as the Master 
directs, is to examine the claims sent in pur- 
suant to the advertisement, and is to ascer- 
tain, as far as he is able, to whicb of such 
claims the estate of the deceased is justly 
liable ; and he is, at least seven clear days 

• prior to the time appointed for adjudication, 
to file an affidavit, to be made by such execu- 
tor or administrator, or one of the executors or 
administrators, or such other party, either 
alone or jointly with his solicitor, or other 
competent person, or otherwise as the Master 
directs, verifying a list of the claims, particu- 
lars of which have been sent in pursuant to 
the advertisement, and stating to which of 

: such claims, or parts thereof respectively, the 
estate of the deceased is, in the opinion of the 
deponent, justly liable, and his belief lhat 

•€uch claims, or parts thereof respectively, are 

justly due, and proper to be allowed, ^nd the 
reasons for such belief. 

27. In case the Master thinkB fit so to 
direct, the making of the affidavit referred to 
in tho preceding rule numbered 26, is to be 
postponed till after the day appointed for 
adjudication, and is then to be subject to sucli 
directions as the Master may give. 

28. At the time appointed for adjudicating 
upon the claims, or at any adjournment thereof, 
the Master may, in his discretion, allow any 
of the claims, or any part thereof respectively, 
without proof by the. creditors, and direct such 
investigation of all or any of the claims not 
allowed, and require such further particulars, 
information, or evidence relating thereto, as 
he may think fit, and may, if he so think fit, 
require any creditor to attend and prove his 
claim, or any part thereof; and the adjudication 
on such claims as are not then allowed is to 
be adjourned to a time to be then fixed. 

29. Notice is to be given by the executor or 
administrator, or such other party as the 
Master directs, (1) to every creditor whose 
claim, or any part thereof, has been allowed 
without proof by the creditor, of such allow- 
ance ; (2) and, to every such creditor as the 
Master directs, to attend and prove his claim, 
by a time to be named in such notice, not being 
less than seven days after such notice, and to 
attend at a time to be therein named, being 
the time to which the adjudication thereon 
has been adjourned ; and in case any creditor 
does not comply with such notice, his claim, 
or such part thereof as aforesaid, is to be dis- 
allowed, unless the Master thinks fit to give 
further time. 

80. Any creditor who has not before Bent in 
the particulars of his claim pursuant to the 
advertisement, may do so four clear days pre- 



vious to any day to which the adjudication is 
adjourned. 

81. After the time fixed by the advertise- 
ment, no claim is to be received (except as 
before provided in case of an adjournment), 
unless the master thinks fit to give special 
leave upon application, and then upon such 
terms and conditions as to costs and otherwise 
as the Master directs. 

82. Where any Decree or Order is made 
for payment by the Registrar to creditors, 
the party whose duty it is to prosecute such 
decree or order is to send to each creditor, or 
his solicitor (if anv), a notice that the cheques 
may be obtained from the Registrar; and 
such party is, when required, to produce any 
papers necessary to enable the creditors to 
receive their cheques. 

88. Every notice by this order required to be 
given is, unles the Master otherwise directs, to 
be deemed sufficiently given and served if 
transmitted by the post, prepaid, to the credi- 
tor, to be served, according to the address 
given by such creditor in the claim sent in by 
him pursuant to the advertisement, or, in 
case such creditor has employed a solicitor, to 
such solicitor, according to the address given 
by him. 

84. The forms set forth or referred to in the 
schedule to these Orders, with such variations 
as the circumstance of each case require, are 
to be adopted for the respective purposes 
therein mentioned. 

One Solicitor to Represent a Class. 

85. Where, at any time during the prosecu- 
tion of a Decree or Ordei, it appears to the 
Master, with respect to the whole or any por- 
tion of the proceedings, that the interests of 
the parties can be classified, he may require 
the parties constituting each or any class, to 
be represented by the same solicitor; and 
where the parties, constituting such class, can- 
not agree upon the solicitor to represent them, 
the Master may nominate such solicitor for 
the purpose of the proceedings before him ; 
and where any one of the parties, constituting 
such class, insists on being represented by a 
different solicitor, such party is personally to 
pay the costs of his own solicitor, of, and re- 
lating to, the proceedings before the Master, 
with respect to which such nomination has 
been made, and all such further costs as are 
occasioned to any of the parties by his being 
represented by a different solicitor from the 
solicitor so nominated. 

Costs on Appeals. 

86. In the case of appeals from a report of 
the Master, the Court may, in its discretion, 
give the costs of the appeal, or any part 
thereof, to a successful appellant 

Orders to Revive. 

87. Where an Order to Revive is served 
out of Upper Canada, the party so served is 
to have the same tme to apply for the dis- 
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charge of the order, as a defendant so served 
has to answer a bill of complaint; but an 
application may be made for shortening the 
time, as in the case of answers to bills in like 
cases. 

88. Where the Court authorizes publication 
instead of service, the Court is at the same 
time to appoint such time for applying to dis- 
charge the Order to Revive as seems proper. 

Correspondence. 

89. Necessary letters in the course of a 
cause or matter, between the solicitor and his 
Toronto agent, are, on taxation between party 
and party, to be allowed as attendances. 

Interpretation. 

40. The General Interpretation Order of 3rd 
June, 1853, is to extend to these Orders, and 
to all Orders heretofore passed, or to be passed 
hereafter. 

41. The word "Master" in these Orders 
and in all future General Orders shall be 
deemed to include " Accountant" and " local 
Master," unless there is something in subject 
or context repugnant to such construction. 

42. These Orders are to go into operation 
on the 1st day of January, 1866, as to all 
suits then pending or thereafter brought 



SCHEDULE. 

FORMS. 



No. 



1. — Advertisement for Creditor*. 
[G. 0. 22.] 

Pursuant to a decree [or an orderl of the 
Court of Chancer v, made in [the matter of the 
estate of A. B., and in] a cause, S. again* t P. 

[short title], the creditors of A.B., late of , 

in the county of , who died in or about 

the month of , 18-—, are, on or before the 

day of , 18 — , to send, by post, pre- 
paid, to E. P., of , the solicitor of the 

defendant C. D., the executor [or, administra- 
tor] of the deceased [or as may be directed], 
their Christian and sur-names, addresses and 
descriptions, the full particulars of their claims, 
a statement of their accounts, and the nature 
of the securities (if any) held by them ; or, in 
default thereof, they will be peremptorily ex- 
cluded from the said decree [or, order]. Every 
creditor holding any security is to produce 
the same before me, at my chambers, at, &c, 

on the day of , 18 — , at o'clock 

in the noon, being the time appointed for 

adjudicating on the claims. 

Dated this day of , 18—. 

G. 11., Master (or as the case may be). 

No.2— Notice toOreditor to produce documents, 

[G. 0. 24.1 

(Short Title.) 

You are hereby required to produce, in 

support of the claim sent in by you, against 



the estate of A. B., deceased [describe any 
document required], before me at my cham- 
bers, at, Ac., on the day of , 18 — , at 

o'clock in the noon. 

Dated this day of , 18—. 

G. R., of, &c., solicitor for the plaintiff 
[or, defendant, or as may be]. 
To Mr. S. T. 

No. 8. — Affidavit of Executor or Administra* 
tor as to Claims. 
[G. 0. 26.] 
In Chancery. 

{Title) 
We, C. D., of, &c, the above-named plaintiff 
[or defendant, or as may be], the executors Tor 

administrators], of A. B., late of , in the 

county of , deceased, and E. F., of, &c , 

solicitor, severally make oath, and say as fol- 
lows : — 

I, the said E. P., [solicitor] for myself, say 
as follows : — 

1. I have, in the paper writing now pro- 
duced and shewn to me, and marked A., set 
forth a list of all the claims the particulars of 
which have been sent in to me by persons 
claiming to be creditors of the said A. B., de- 
ceased, pursuant to the advertisement issued 
in that behalf dated the day of , 18 — . 

And I, the said C. D., for myself, say as 
follows : — 

2. I have examined the particulars of the 
several claims mentioned in the paper writing 
now produced and shewn to me, and marked 
A., and I have compared the same with the 
books, accounts, and documents of the said 
A. B. [or as may be, and state any other 
inquiries or investigations made], in order to 
ascertain, as far as I am able, to which of such 
claims the estate of the said A. B. is justly 
liable. 

3. From such examination [and state any 
other reasons], I am of opinion, and verily 
believe, that the estate of the said A. B. is 
justly liable to the amounts set forth in the 
sixth column of the first part of the said 
paper writing marked A. ; and to the best of 
my knowledge and belief, such several amounts 
are justly due from the estate of the said A. 
B., and proper to be allowed to the respective 
claimants named in the said schedule. 

4. I am of opinion that the estate of the 
said A. B. is not justly liable to the claims 
set forth in the second part of the said paper 
writing marked A., and that the same ought 
not to be allowed without proof by the res- 
pective claimants, [or, I am not able to state 
whether the estate of the said A. B. is justly 
liable to the claims set forth in the second 
part of the said paper writing marked A., or 
whether such claims, or any parts thereof, are 
proper to be allowed without further evidence.] 

Sworn, &c. 
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No. 4. — Exhibit re/erred to in Affidavit, No. 8. 
A. 
(Short Title.) 
List of claims the particulars of which have 
been sent in to E. F., the solicitor of the plain- 
tiff [or defendant, or as mny le\ % by persons 
claiming to be creditors of A. B., deceased, 
pursuant to the advertisement issued in that 

behalf, dated the of , 18—. 

This paper writing, marked A., was 

produced and shewn to , and 

is the same as is referred to in his 
affidavit, sworn before me this 
day of , 18—. 

vr. b., kc. 

First Part. — Claims proper to be allowed 
without further Evidence. 
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Second Part. — Claims which ought to be 
proved by .the Claimants. 
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No. 5. — Notice to Creditor t-o prove his Claim. 

[G. 0. 2!).] 

(Short Title.) 

You are hereby required to prove the claim 

sent in by you against the estate of A. B., 

deceased. You are to file such affidavit as 

you may be advised in support of your claim, 

and give notice thereof to , Master in 

Chancery [or as the case may &<?], on or before 

the day of , 18 — ; and to attend 

personally or by your solicitor, at his cham- 
bers, on the day of , 18—, at ■ 

o'clock in the noon, being the time ap- 
pointed for adjudicating on the claim. 

Dated this day of , 18—. 

Q. R., of, &c, solicitor for the plaintiff 
\or defendant, or as may he.] 
To Mr. S. T. 

No. 6. — Notice to Creditor of Allowance 

of Claim, 

[G. 0. 29.1 

{Short Title.) 

The claim senfin by you against the estate 

of A. B. f deceased, has been allowed at the 



sum of $ , [with interest thereon at $ 

per cent per annum, from the day of 

, 18 — , and §— for costs, or as the case 

may be.] 

If part only allowed^ add — Tf you claim to 
have a larger sum allowed, you are hereby 
required to prove such further claim, and you 
are to file [dV., as in Form No. 5.] 

Dated this day of , 18—. 

G. R., of, &c, solicitor for the plaintiff 
[or defendant, or as may be.] 

To Mr. P. R. 

No. 7. — Notice that Cheques may be received. 

[G. 0. 32.] 

(Sliort Title.) 

The cheques for the amounts directed to be 

paid to the creditors of A. B., deceased, by an 

order made in this [matter or] cause, dated 

the day of , 18 — , may be received 

at the Registrar's Office, in Osgoode Hall, 

Toronto, on and after the day of , 

18—. 

G. R., of, &c, solicitor for the plaintiff 
l>r, defendant, or as may be.] 
To Mr. Wl S., 
&c. 

P. M. Yankougiinet, C. 
J. G. Sprauge, V. 0. 
0. Mowat. V. C. 



SELECTIONS. 

THE REPORT OF THE CAPITAL 
PUNISHMENT COMMISSION. 

Murders of more moving incident or of 
fouler cruelty than usual, happening since the 
appointment of the Capital Punishment Com- 
mission, have led us, in various articles, to 
discuss punishment by death, in relation to 
the murderer, the people, and the crowd at 
the scaffold, and to adduce arguments for and 
against public hanging. 

The commission has now made its report 
It ought to be called a partial report, for on 
more than one main point intrusted to the 
commissioners for inquiry, and chiefly the 
operation of the existing laws, there is no re- 
port at all. While the commissioners were in 
fact appointed to inquire into " the provisions 
and operation of the laws in force in the 
United Kingdom under which the punishment 
of death may be inflicted, all that can be 
gathered from the report respecting the latter 
head is, that the commissioners '* forbear to 
enter into the abstract question of the expe- 
diency of abolishing or maintaining capital 
punishment, on which subject differences of 
opinion exist among them." The considera- 
tion of the abstract question was not commit- 
ted to them ; what was committed to them 
was the concrete question, whether having 
regard to the operation of the existing laws, 
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44 any and what alteration is desirable in such 
laws, or any of them." This included the 
question of the abolition or maintenance of 
capital punishment, according to what the 
commissioners might, upon the evidence to be 
received, conclude to be the effect of that 
punishment in protecting society, as it is con- 
stituted in the United Kingdom, from the 
crimes for which death is here inflicted. If 
differences of opinion have prevented the com- 
missioners from agreeing to any report on this 
subject, separate reports even would have 
been better than this attempt to veil the im- 
practicability or inefficiency of the commission 
as a body, by treating as abstract that which 
is really of vital practical moment 

Regarding the entire investigation which it 
was thus the duty of the commissioners to 
make, the report is confined to that half which 
refers to the provisions of the existing laws. 
Here, again, the report, in a perfunctory man- 
ner, is thrown off in a single paragraph of a 
few lines, telling the public that the crimes 
" now punishable with death in the United 
Kingdom are treason and murder." Was it 
required that distinguished noblemen, mem- 
bers of Parliament and lawyers should be 
nominated under the Queen's hand to declare 
what might be learnt from any passer-by ? 
41 We say practically" continues the report, 
44 because in Scotland there remain many other 
offences which are still, in point of law, liable 
to be so punished." And the commissioners 
44 strongly recommend" that u all such obso- 
lete laws" be repealed. It is too much we 
are sorry to say, the practice of commissioners 
who shirk the burden of the question really 
proposed to them, to make a show of strength 
in a vigorous piece of advice to abolish some 
thing which has already abolished itself. The 
curious, however, will have the advantage of 
being able to see these relics of Scotch crimi- 
nal law in an appendix. 

Having forborne to enter into the 4l abstract 
question" by reason of the differences of 
opinion, and imparted the valuable and recon- 
dite knowledge about the punishment of 
treason and murder, the report suggests the 
alteration which it deems desirable in addition 
to the repeal of the obselete Scotch law. As 
to treason, the Treason Felony Act (11 & 12 
Vict. c. 12), without abrogating the ancient 
law, introduced one more merciful. The max- 
imum punishment under that law is penal 
servitude for life, which seems to the commis- 
sioners sufficiently severe in cases of construc- 
tive treason, unaccompanied by overt acts of 
rebellion, assassination or other violence. For 
treason of the last character, they are of 
opinion that the extreme penalty must remain. 

The commissioners then arrive at the con- 
sideration of the crime of murder and its 
punishment In order to get rid of the severity 
of the law existing for the legal imputation of 
malice — or, as it is commonly called, construc- 
tive malice — as distinguished from what the 
commissioners term a express," but which 



would be better termed 44 actual," malice, the 
report proposes to follow the example of the 
United States,* and divide the crime of murder 
into two degrees. This plan of classifying 
murder they think better than an alteration of 
the definition itself of murder, namely, unlaw- 
fully killing with malice aforethought The 
plan involves, they argue, no disturbance of 
the present distinction between murder and 
manslaughter, and does not make it necessary 
to remodel the statutes relating to attempt to 
murder, nor interfere with the Extradition 
Acts, with regard to that crime. The report 
therefore recommends : — 

44 1. That the punishment of death be re- 
tained for all murders deliberately committed 
with express malice aforethought, such malice 
to be found as a fact by the jury. 

44 2. Thnt the punishment of death be also 
retained !cr all murders committed in, or with 
a view to, the perpetration or escape after the 
perpetration, or attempt at perpetration, of 
any of the following felonies : — murder, arson, 
rape, burglary, robbery, or piracy. 

44 3. That for all other cases of murder the 
punishment be penal servitude for life, or for 
any period not less than seven years, at the 
discretion of the Court" 

In this manner the commissioners seek to 
make a legal separation between murder with 
actual malice, and murder with constructive 
malice ; leaving both legally murder as dis- 
tinguished from manslaughter, or killing with- 
out malice aforethought 4( It is established," 
remarks the report, 4t that no provocation by 
words, looks, or gestures, however contemp- 
tuous and insulting, nor by any trespass 
merely against lands or goods, is sufficient to 
free the party killing from the guilt of murder, 
if he kills with a deadly weapon, or in any 
manner showing an intention to kill, or do 
grievous bodily harm." Such an offence would, 
under the third of the commissioners' recom- 
mendations, be not punishable with death, 
but by penal servitude for not less than seven 
years. But this change would be technical 
rather than practical, for no man does now 
suffer death for such an offence of killing 
where there is no ground for charging actual 
malice, inasmuch as the jury would find a 
verdict, not of murder but of manslaughter ; 
or if they were overborne by the authority of 
the bench, and so driven to find the prisoner 
guilty of murder, this would be so done as 
practically to insure a commutation of sentence 
at the hands of the Crown. If the minimum 
of punishment were the proposed seven years, 
a jury would still, in cases of the grossest 
provocation, depriving a person of self-control, 
and ending in an intention on his part to kill, 
prefer a verdict of manslaughter to one of 
murder in the second degree, with a view to 
reduce the punishment of imprisonment. An 
inconvenient result of retaining the same legal 
name for offences naturally different appears 

* Thin distinction la nbollahed bjr the luw ptotl cod* of 
Nov Turk.- Bi>.L.J. 
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on the very face of the report. While a man 
goaded to fury and killing his enemy is to be 
guilty of secondary murder only, punishable 
with penal servitude, he is, according to the 
second recommendation, to be guilty of pri- 
mary murder, punishable with death, if he 
kills a third person who interposes. For 
murder is to be still. punishable with death if 
it be committed in, or with a view to, the per- 
petration of "murder," that is, murder of 
either degree. In truth, interference of a third 
person in a moment of phrenzy oftentimes 
turns the deadly weapon on him. But it is 
still the same frenzy only. What would 
Virginius, in the market-place, have done, if a 
lictor had seen the knife and tried to wrest it 
from his hand ? 

The frequent failures of justice in case of 
infanticide, owing:, as was alleged by the re- 
port, to the difficulties of proof that "the child 
was " completely born alive," have, the com- 
missioners say, engaged their serious attention. 
They have arrived at the opinion that u an Act 
shall be passed making it an offence, punishable 
with penal servitude or imprisonment, at the 
discretion of the court, unlawfully or mali- 
ciously to inflict grievous bodily harm or 
serious injury upon a child during its birth, or 
within seven days afterwards, in case such 
child has subsequently died." But how in 
the world can the child have subsequently 
died unless it were " completely born alive ?" 
The difficulty of proof, therefore, will remain, 
even if this injurious suggestion be adopted. 

That trifling with the most solemn award of 
the law, that sniff at the prisoner's blood, 
which used to exist and be called " directing 
sentence of death to be recorded," the commis- 
sioners propose should be restored. They 
" think the change desirable." 

The balance of the many and weighty argu- 
ments which may be brought forward for and 
against hanging within the prison walls, before 
a selected assembly, instead of on a scaffold, 
in the face of the people, and which were 
touched on in two of the articlesjbefore referred 
to, has been formed, if at all, in the breast of 
the commission, for in the report there is no 
weighing of any reasons, on one side or the 
other, of this question. " The witnesses 
whom we have examined," say the commis- 
sioners, "are, with very few exceptions, in 
favour of the abolition of the present 6ystem 
of public executions, and it seems impossible 
to resist such a weight of authority ; we there- 
fore recommend that an Act be passed putting 
an end to public executions, and directing that 
sentence of death shall be carried out within 
the precints of the prison, under such regula- 
tions as may be considered necessary to prevent 
abuse, and satisfy the public that the law has 
been complied with." But the public which 
requires to be satisfied that the man — the 
right man — has been put to death in due 
form of law, and the public which requires to 
be impressed by seeing the sudden change of 
a man like themselves into a corpse by the 



hands of the servant of the law, are very 
different publics. To the one public the exe- 
cution of the law is a belief in the vindication 
of the right of personal safety and the main- 
tenance of civilized society ; to the other 
public it is a sense of stone walls, hard unpaid 
labour, low diet, loss of animal pleasures, and 
the rope round the throat. We should like 
to have been informed what the proposed Act 
is intended to do to satisfy this public ; or, in 
other words, what substitute is proposed to 
be offered to it by the Legislature for the 
present visible assertion of the extreme reach 
of criminal justice. No less should we like 
to have seen well discussed whether more 
men felt the ignominy of a public death at the 
gallows bitter, than took pride in the notoriety 
of being the public mark of a short period, 
from apprehension by a detective, to burial 
under the gaol-flags. By all means let evidence 
have its due weight But when commissioners 
are appointed to inquire and report their 
opinion, they are expected to do something 
more than report the opinions of others. All 
the witnesses that the committee examined 
could not have amounted to a hundredth part 
of the persons in the United Kingdom who 
have reflected on the subject of public hanging. 
The examination of those who gave evidence 
ought to have been regarded as only furnishing 
materials for a judgment by the commission- 
ers. This Dart of the report, therefore, will 
not carry with it the weight due to the repu- 
tation of the gentlemen whose signatures it 
bears. 

Criminal appeal, and the mode in which the 
Crown is advised to exercise the prerogative 
of mercy by the Home Secretary, are " matters 
not confined to capital crimes only, but per- 
vade the whole administration of the crim- 
inal law;" therefore the commissioners have 
thought them too general and comprehensive 
for the tcims of their commission, and, with 
grave dutifulness, recommend these subjects 
to her Majesty for further investigation. Here, 
again, the commissioners have baulked the 
public, which considers that the question of an 
irreversible doom is greatly influenced by the 
degree in which the sentence can be purged of 
human fallibility. 

On the whole, then, the world is not much 
the wiser for this report Things of the 
highest importance to the law of capital 
punishment are passed over because toe com- 
missioners disagree among themselves, or be- 
cause the things themselves disagree with 
their ideas of the terms used in their appoint- 
ment The information conveyed, where it 
has any practical application, is of no value. 
On one change proposed by them they have 
no opinion of their own. The other changes 
proposed are such as the administration of the 
law has already effected in its own course. It 
may be as well to confirm the latter changes 
by Legislation— except, by the way, the change 
which would make proof of a child's death 
necessary to save proof of its having been 
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"born alive. The report is a sorry production 
for so promising a commission. The failure 
is accountable only on the supposition that 
-the members were glad to get rid of a difficult 
and disagreeable subject, of little political 
significance, in any way that they could before 
Christmas, with more or less decency short of 
returning the commission to the Home Office 
avowedly unexecuted. — Solicitor's Journal 



UPPER CANADA REPORTS. 



QUEEN'S BENCH. 
(Reported by C. RoBiasotr, Baq* Q.O., Reporter to Ou Oburt.) 

Rkid v. Millbr. 

Lands -Liability of for debts. 
The liability of lands for debts under 6 Geo; II. cb. 7, Is not 
affected by the oeath of the debtor. lie, '.r his hair or 
devisee After his death, may sell and convey to a bond fid* 
purchaser for valne, at any time before judgment has 
been entered against him or his personal representatives, 
or execution against lands issued upon It; and such pur- 
chaser will have a good title as avaiast creditors. 
Z*vi$conU r. Dorland, 17 U. 0. Q.B. 437, remarked upon. 

[Q.B n T.T,18o6] 

Ejectment for the south half of lot number 19, 
in the fourth concession of the township of 
G rantham. 

The case was tried at Niagara, in April, 1865, 
before Draper, C. J. 

On all the facts, which were admitted,* the 
jury were directed to find for the defendants, 
leave being reserved by consent for the plaintiff 
to move to enter the verdict for himself. 

In Easter Term W. Eccles obtained a rule nisi 
to enter the verdict for the plaintiff, pursuant to 
the leave reserved. 

In this term S. Richards, Q. C, and Atkinson 
sheared cause. Robert A. Harrison supported 
the rule. 

The authorities cited are referred to in the 
judgments. 

Draper, C. J. — For the purpose of determin- 
ing the question argued before us, the case may 
be greatly condensed. The Crown granted the 
premises in question in fee in 1799, and by 
various mesne deeds and conveyances, all duly 
registered, the title became Tested in George 
Rykert, who died seised thereof in November, 
1857. He left a will, the probate of which was 
not granted until the 22nd of April, 1864, and 
which probate was registered on the 6th of 
January, 1865. 

George Rykert left three sons surviving him, 
vii , George, John Charles, and Alfred, who were 
their father's co-heirs. They made an agree* 
ment between themselves for the division of their 
father's estate, apparently not in compliance with 
the disposition as made by the will, between 
them. In order to effectuate their agreement, 
they joined in conveying the whole estate to a 
third person ; and he, for the same pnrpose of 

• The feet* appear more rally in the report from which 
|w is taken but as they are sufficiently stated in the 
Judgment of the Chief Justice they are not, from want of 
l P«s f given here at length.— Em. L J. 



giving effect to the agreement, conveyed the pre- 
mises in question to John Charles Rykert in fee, 
by deed dated the 24th of April, 1858. John C. 
Rykert being in possession, by deed dated the 
19th of April, 1869, for valuable consideration, 
conveyed in fee to Elijah Parnall, and he being 
in possession, by deed dated the 1st of August, 
1869, mortgaged the premises in fee to Thomas 
Burns, to secure payment to him of $600, which 
he owed to Burns, with interest. And by deed, 
dated the 4th of March, 1861, Parnall mortgaged 
the same premises to Crysler and Durham, to 
secure $400 with interest, which sum he owed 
to them. By deed dated the 2nd of October. 
1862, Crysler and Durham conveyed and assigned 
their mortgage to Burns ; and by deed dated the 
18th of January, 1864, Burns conveyed and 
assigned the premises to the defendant. On the 
same 18th of January, 1864, the sheriff of Lin- 
coln, for a consideration of $1000, sold and con- 
veyed the premises to the defendant in fee. In 
this deed it was set forth, and the parties to this 
suit admitted it to be true, that the sheriff sold 
under an execution then in his hands against the 
lands of Elijah Parnall and John C. Rykert. All 
the deeds made since the death of George Rykert 
were duly registered. 

At the time of his death, George Rykert wn* 
indebted on two promissory notes, one for £1060, 
and the other for £630, both made by him joiutly 
with his son John Charles and a third party, 
dated the 19th of December, 1856, and payable 
one year after date. The holder of these ootes, 
on the 3rd of September, 1862, commenced au 
action against the executrix and executors of 
George Rykert, and on the 29th of the same 
month recovered judgment, and issued execution 
against the goods which were of the testator, 
which was returned nulla bona ; and on the 4th 
of October, 1852, issued execution against these 
lands, on which the sheriff afterwards sold the 
premises, and conveyed them in pursuance of 
the sale to the plaintiff. 

When Burns took the mortgage from Parnall, 
he had notice of the note for £1060. 

The plaintiff 'a argument was rested upon the 
statute 8 & 4 Wm. & M. ch. 14, and upon the 5 
Geo. II. ch. 7, which last, it was insisted, extended 
to all debts, the principle established by the for- 
mer act as to specialty debts ; and it was urged 
that the lands of a deceased debtor should by 
foroe of these acts be held to be so liable to and 
chargeable with all his just debts, as to enable 
the creditor, on obtaining judgment against the 
personal representative of such debtor, to take 
and sell his lands on an execution, although the 
heir of the devisee of the debtor had, even before 
the recovery of such judgment, sold there for 
valuable consideration to a purchase! who had 
no notice Of the debt. 

It is clear that during the lifetime of the debtor 
his lands are not bound by the debt, though liable 
to its satisfaction, and chargeable with it by 
judgment and execution. In Doe Mcintosh v. 
MeDonell, 4 O. S. 195, it was treated as a settled 
point, that lands are not bound under the 5 Geo. 
II., until the delivery to the sheriff of a writ 
against lands. Mr. Justice Sherwood read an 
unreported judgment given previously by him in 
a ease of Doe dem. Clarke v. Updegrove. in which 
he concluded that ** the words of the 5 Geo- II., 
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and all legal inferences fairly drawn from iU 
enactments, clearly prove that real estates are 
bound by the delivery of the writ of fi./a. against 
them to the sheriff, precisely like goods and 
chattels, and that they are not bound by the 
j udgnient under that act for the purpose of sale, 
as they are by the laws of England for the pur- 
poses of extent under the statute of Westminster 
2nd." 

Whatever doubts may have existed in the 
minds of individual judges, I believe the law 
thus settled has ever since been acted upon. 
The debtor has been considered competent to 
pell his lands, notwithstanding judgment re- 
covered against him. His devise of them will 
pass the estate, which if he die intestate will 
descend to his heirs, The doctrine contended 
for by the plaintiff's counsel would prevent the 
heir or devisee from selling, or rather from con- 
veying a good title, so long as there was a debt 
of tbe ancestor unpaid, though no judgment had 
been recovered or even an action commenced. 

The law does not so fetter an executor, how- 
ever numerous the debts owing by his testator. 
Ho not only can convert the whole personal 
estate into money, but it is bis duty to do so in 
ordtr to pay the debts. He is not compelled by 
tbe force of law to stand idle until a creditor re- 
covers judgment, and issues execution. His 
powers enable him to take measures to save 
tbo estate, by a prompt administration of it 
under certain rules. This authority, however, 
does not extend over lands. If there be no suffi- 
cient means in the executor's hands to pay debts, 
all having been exhausted in a due course of 
administration, and notwithstanding that there 
is not the slightest ground for supposing that 
the executor will ever have any further assets 
which he must administer, the creditor by sim- 
ple contract of the testator must sue the execu- 
tor, for he can in that way only reach tbe 
testator's lands. Forsyth v. Hall, Dra. Rep. 
291, expressly decided that he cannot, under 
such circumstances, sue tbe heir, who need have 
no notice, and cannot intervene in the action. 
The executor, under such circumstances, pleads 
on\y plene administrate, and it was for some time 
held that to this plea it was allowable to reply 
that tbe testator had lands : a replication which, 
if true, entitled the plaintiff to judgment against 
the executor, and to execution against the lands. 
Even if a debtor dies intestate, leaving no per- 
sonal estate whatever, still an administrator must 
be appointed, in order that there may be a defen- 
dant against whom the creditor can get judgment 
and obtain an execution against lands, for neither 
en executor nor administrator can sell them, nor 
according to the plaintiff's contention can the 
heir, except subject to be afterwards sold in 
execution to satisfy the ancestor's simple con- 
tract debts. 

The question is not, however, new in our 
courts. InLeviscontey. Dorland, 17 U. C. Q. B. 
441, it was discussed; and Sir J. B. Robinson, 
C. J., expressed his opinion upon it. The case 
merits a careful consideration. It was an action 
against the administrator of Enoch Dorland, on 
a aimple contract debt of the intestate. The 
defendant pleaded plene administravit, to which 
the plaintiff, admitting the truth of the plea, 
replied that tho intestate died seised of real es- 



tate. The defendant rejoined, admitting that 
the intestate died seised of certain land, but that 
one S. I)., who was his father and heir-at-Utr. 
for valuable considerations, oonveyed to the de- 
fendant by deed all the right which, as heir-at- 
law, he then had : that at the time of the death 
of the intestate, one H. held a mortgage on tbe 
said lands to secure a sum of £500, being the 
full value of the land ; and the defendant, solely 
to prevent costs accruing against the estate of 
the intestate, and for no other consideration, 
oonveyed by deed the equity of redemption 
wbioh he held under the deed from S. D. of th* 
said lands, which were all the real estate whereof 
the intestate died seised. , 

The court, consisting of Sir J. B. Robinson - 
C. J., McLean and Burns, J. J , held tho ree 
joinder bad. The Chief Justice said, "The 
plaintiff is entitled to his execution against thn 
estate of which Enoch Dorland died 6eised upod- 
this judgment against his administrator, accorr. 
ing to tbe decision in Gardiner v. GardineW 

* * * The heir of Enoch Dorland count 
not by his conveyance to the defendant preve g 
the creditors of Enoch Dorland from ha Tine 
their debts satisfied out of the real estate." Thd 
deoision is, however, at the conclusion, rested 
on this ground, " tbe plaintiff having ad mitt©, 
that the goods have been fully administered 
only desires judgment in order that he may have 
exeoution against the lands of which Enoch Dor- 
land died seised, and the defendant as adminis- 
trator cannot obstruct him in obtaining such 
execution, and has no interest in the question 
whether there are lands or not" 

I fully concur in both these last propositions, 
though the conclusion I should have deduced 
from them is, as I had previously said in Sickles 
v. Attelttine, 10 U. C Q. B. 203, that the plaintiff 
was wrong in his replication; and I should only 
have thought the defendant entitled to judgment, 
not for the goodness of the rejoinder, but for the 
fault of the replication; and as to the replica- 
tion, such appears to have been the opinion of 
Burns, J., from what he says in giving judgment. 
I think, however, the judgment for the plaintiff 
may be sustained, on the ground that there is 
nothing in the rejoinder to shew that the con- 
veyance made by the heir of Enoch Borland was 
executed before the fi. fa. against the lands was 
placed in the sheriff's hands. Gardiner v. Gar- 
diner had conclusively settled that lands could 
be reached through a judgment against the exe- 
cutor or administrator, and though I have cover 
felt the force of the reasoning on which it is 
founded, I have always treated it as settling the 
question. The impropriety of the replication in 
Leviseonte v. Dorland, has been distinctly ad- 
judged; see Hogan v. Morrissy, 14 U.C.C.P. 441 ; 
and Seaton t. Taylor, 8 U. 0. Q. B. 803 ; and 
Stcklet t. Asselstine, 10 U. C. Q. B. 208, must be 
considered to be overruled. As to Gardiner v. 
Gardiner, it is deprived of some of the weight 
which it might otherwise possess, by the (to my 
mind) very satisfactory judgment of Sir J. T. 
Coleridge, in the Privy Council, in the case of 
BvUen v. A'Beckett, 1 Moore, P. C. C, N8. ., 223. 

If indeed the necessary consequence of the de- 
cision in Gardiner v. Gardiner was, that the land 
of which a debtor by simple contract died seised 
was liable for the satisfaction of that debt, no 
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matter into whose hands it might pass, even 
those of a purchaser for full value and without 
notice, we must yield, and leave to the legisla- 
ture to say whether the law should remain upon 
that footing, or whether it would not be advisable 
and even just to ohange it by an enactment of a 
similar character to the English statute 8 & 4 
Wm. IV., oh. 104, which enacts that the real 
estate of a deceased person not charged by will 
or devised for the payment of debts shall be 
asset* to be administered in equity, for payment 
of his debts, whether due on specialty or by 
simple contract. 

This statute was considered and ezponnded by 
the Master of the Rolls, in Kinderly v. Jervis, 
22 Beav. 22, and there is so much force in his 
observations, and they so pointedly answer some 
of the arguments urged for the plaintiff, that I 
cannot forbear repeating them here, after pre- 
mising that there is a strong affinity, both in 
object and in language, between that statute and 
the act of 6 Geo. II. 

Sir J. Romilly says, " It was not the object, 
nor is it the operation of this statute, to make 
the simple contract debts of a deceased person 
in the nature of mortgages or specific charge on 
his real estate, but as the statute makes the 
lands assets for the payment of his debts, these 
debts constitute a general charge upon them, 
but not so as that a bond fide purchaser of the 
lands from the heir or devisee is bound to see to 
the application of the purchase money, as he 
would be in the case of a particular mortgage 
on any portion of the lands themselves." And. 
he concludes, " Such assets are liable in the first 
place to pay the debts of the deceased debtor, 
and subject thereto they belong to his devisee or 
heir at law, but that the devisee or heir at law 
takes no beneficial interest therein, except sub- 
ject to and after payment of the debts of the 
deceased testator or ancestor." 

But for the decision in Forsyth v. Rail, it 
might have been thought that the creditor's 
remedy, UDder the statute 5 Geo. II., was at 
taw, to get satisfaction from the heir or devisee 
of his debtor by simple contract. Whether in 
consequence of that decision the Court of Chan- 
cery would feel precluded from entertaining a 
bill against the heir or devisee for the adminis- 
tration of the real estate of such debtor as assets 
under the 5 Geo. II. has not, so far as I am 
awaro, ever been expressly brought in question. 
But however that may be, I cannot accede to 
the position that the death of the debtor affects 
tbe construction of the statute 6 Geo. II., or 
makes any difference as to the liability of or 
charge upon the lands of a debtor in his lifetime 
or after his death. No such distinction can be 
pointed out in the act itself, nor do I perceive 
that it is an inevitable result from the decisions 
already adverted to upon it. I am not disposed 
to carry the anomalies arising from those con- 
struct ions further than they have irretrievably 
extended. No one has ever pretended that the 
•wis '* that the houses, lands/ 1 &o., "belong- 
ing to any perron indebted shall be liable to and 
chargeable with all just debts, duties and de- 
mands, of what nature or kind soever, owing by 
any auch person to his Majesty, or any of his 
objects, and shall and may be assets for the 
uUfaction thereof in like manner as real estates 



are by the law of England liable to the satisfac- 
tion of debts due by bond or other specialty, and 
shall be subject to the like remedies, proceed- 
ings and process," &c, prevents the debtor from 
selling his real estate to a bond fide purchaser 
for value, at least until judgment is entered up 
against him, or even until the writ of execution 
against his lands is placed in the hands of the 
proper officer to execute it. I do not feel bound 
by authority, nor yet compelled by any argu- 
ment, to hold that the death of the debtor makes 
any difference or creates a different charge upon 
his lands. I think the language of Sir John 
Komilly strictly applicable, and that the statute 
creates only a general charge, which becomes 
particular in the lifetime of the debtor, either on 
judgment being entered against him, or, accord- 
ing to the case referred to, when the fi. fa. is 
delivered to the sheriff, and after his death in 
like manner upon judgment against his personal 
representatives (Gardiner v. Gardiner), or tbe de- 
livery ofhfi.fa. founded upon such a judgment. 

In my opinion this rule should be discharged 

Hag arty, J. — The position taken by plaintiff 
is strictly this: — Where the ancestor dies indebted 
on simple contract, and the heir, before any judg- 
ment ohtained against any personal representa- 
tive, aliens the estate, the creditor subsequently 
recovering judgment in the usual way can ipsue 
a fi. fa. lands, and sell the estate, without refer- 
ence to any right acquired by the heir's alienees. 

This is a very grave question, involving as it 
does the inevitable consequence that title can 
never be made by an heir or devisee as against 
any creditor of his ancestor, whether such cre- 
ditor had or had not proceeded to perfect his 
claim by judgment, or even instituted any pro- 
ceeding whatever to notify its existence to the 
world; and this too, even if the heir were in 
good faith selling a portion of the realty to pay 
off debts, as a purchaser would necessarily be at 
the peril of seeing to the application of the pur- 
chase money. 

If this bo the law, no lawyer could safely ad- 
vise a client to purchase from an heir. Debts 
by note or account unheard of for years might 
start up, and form in fact a direct and specific 
lien on the estate so sold. Practically the result 
must be that the ancestor's lands could only be 
safely alienated under sale by legal process 
through the sheriff. 

Executors and administrators can always io 
good faith sell the personal chattels, and pass a 
complete title thereto, subject of course to a full 
accounting for the value thereof. " It is a gen- 
eral rule of law and equity, that an executor or 
administrator has an absolute power of disposal 
over the whole personal effects of the testator or 
intestate; and that they oannot be followed by 
creditors, much less by legatees, either general 
or speoifio, unto the hands of the alienee. The 
principle is, that an executor or administrator in 
many cases mutt sell, in order to perform his 
duty in paying debts, &c, and no one would 
deal with an executor or administrator if liable 
afterwards to be called to account." — Williams 
on Bxrs., 6th ed., vol. ii., p. 838-9. 

Lord Mansfield says, in Whale v. Booth. 4 T. 
K. 625, (note,) "The general rule, bothjof law 
and equity, is dear, that an executor may di,- 
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pose of the assets of the testator; that over 
them he has absolute power ; and that they can- 
not be followed by the testator's creditors. It 
would be monstrous if it were otherwise. * * 
It is also clear, that if at the time of alienation 
the purchaser knows they are assets, this is no 
evidence of fraud, for all the debts may haTe 
been already satisfied ; or if he knows they are 
not all satisfied, must he look to the application 
of the money ? No one would buy on such terms." 

The plaintiff's counsel urges, that since 5 Geo. 
II., cb. 7, and the decisions of our courts thereon, 
lands must be regarded as chattels for satisfac- 
tion of debts, and liable to the like remedies 
therefor. If we concede this to him, and even 
carry it a step beyond the doctrine established 
in Gardiner v. Gardiner, and hold the lands to 
be assets in the widest sense of the term in the 
hands of the executor or administrator, out of 
which (that is, by sale of wbioh) the latter can 
satisfy the debt, we would still have to place the 
lnnds in a far worse position than pure person- 
alty; as the latter could be certainly sold to 
raine money to pay debts, and the purchasers 
hold them by an undoubted title, while the real 
estate could in practice never be safely realised, 
subject, as it is urged, to a specific lien to the 
extent of all unpaid debts. 

It is too late to question the doctrine laid down 
in Gardiner v. Gardiner, after its universal adop- 
tion for thirty years. But we are not bound to 
go beyond its boundaries, and add another heavy 
burden to be borne by heirs and devisees, nor do 
I feel pressed by any difficulty suggested at the 
bar as to the manner of reaching the real estate, 
or compelling an accounting from the heir. 

The plaintiff relies chiefly on some expressions 
used by the judges in LevUconte v. Dorland, 17 
U. C. Q B. 437. I do not consider that the point 
now before us presented in that case. It was 
there only necessary to decide against an at- 
tempt by an administrator to answer the plain- 
tiff's replication of lands and claiming judgment 
against them, by setting up a mortgage on the 
land prior to testator's death to its full value, 
and that the heir at law conveyed it to the ad- 
ministrator (the defendant), who to save costs 
released the equity of redemption. I concur in 
the decision against this rejoinder, and think the 
plaintiff should have had judgment, leaving him 
to all remedies thereunder. 

From an early period our courts have decided 
that lands are not bound until delivery of execu- 
tion process against them to the sheriff. I speak 
not now of the effect of the statutes recently 
repealed as to registering judgments. 

The statute 6 Qeo. II., chap. 7, makes no 
especial provision for suits against personal 
representatives, heirs or devisees, beyond what 
they can gather from the words, " lands," &c., 
"belonging to any person indebted, shall be 
liable to and chargeable with all just debts, 
duties and demands of what nature or kind 
soever, owing by any such person to his Majesty, 
or any of his subjects, and shall and may be 
assets for the satisfaction thereof, in like manner 
as real estates are by the law of England liable 
to the satisfaction of debts due by bond or other 
specialty, and shall be subject to the like reme- 
dies, proceedings and process in any court of 
law or equity," &c, "for seizing^ extending, 



selling or disposing of any such booses." &e^ 
" towards the satisfaction of such debts, lionet 
and demands, and in like manner as pergonal 
estates in any of the said plantations respect: t~ y 
are seised, extended, aold or disposed of for tri 
satisfaction of debts." 

If the statute have, as it were, converted Unfe 
into mere personalty for the payment of debt*. 
giving them all the incidents of chattels, then ai 
executor or administrator can deal with them as 
chattels, and turn them thus into money, »:.i 
the bona fide purchaser acquires indefeas b e 
title thereto. Our courts deny this applicatin 
of the statute. It remains to be considered J 
a power of sale remains with the heir or devisee. 

The fee cannot, I think, remain in abeyance, 
but on the death of the ancestor vests at once in 
the heir-at-law. The latter, 1 may assume, enter* 
into possession. There is no will speakinp of 
debts or creating any charge on the lands. The 
heir proposes to sell. A purchaser makes the 
usual searches in the county registry, finds the 
title clear, examines the sheriff's office, finds n:> 
execution process, causes search to be made for 
judgments, finds nothing; and then in gooi 
faith, knowing of no debts, purchases for value 
from the heir. 

We are now told that if two or three years 
afterwards a promissory note endorsed by the 
ancestor be discovered, or any claims be ad- 
vanced for wages, &c, &e , and a suit be com- 
menced, and judgment ultimately recovered 
against an executor or administrator, that this 
land, so sold and in the hands of an innocent 
purchaser, has been always specifically liable for 
this debt, and can be sold on execution process 
on the judgment. 

I hope that this will not be found to be the 
law of the land ; and in the absenoe of any 
decision on the express point, I must at once 
express my dissent from any such position. 

It is suggested that if the law be not so, then 
a fraudulent heir may at once by a sale defeat 
the creditors of his ancestor. 

A fraudulent executor or administrator may 
possibly effect the same injustice ; and in the 
case of executors no security would be forth- 
coming to redress the wrong. I presume a court 
of equity has ample powers to interfere when 
required for the administration of an estate, and 
if there be any legal difficulty in proceeding at 
law against an heir, the equity jurisdiction can 
hardly fail to compel an account 

The difficulty that presses on me is this : Had 
our courts, when deciding that lands could be 
sold on a judgment against executors or admin- 
istrators, advanced a step further, and deter- 
mined that, as the statute in their judgment 
made them assets, subjeot to like remedies and 
process as personal estates, they oould be sold as 
personalty by the executors, then the remedy 
would be complete in practice. I think, if I 
oould overcome the first difficulty, which is dis- 
posed of by Gardiner v. Gardiner, and hold that 
the heir's estate could properly be divested by 
process in a suit to which he was not a party, I 
would have felt myself easily drawn to the con- 
clusion that as mere personalty the executor 
could sell. In Thornton v. Grant, (i Rues. 540.) 
Sir Thomas Plumer says : " The executor's 
right of retainer over personal property is dear ; 
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and by the act of Geo. II., plantations in Jamaica 
are converted with respeot to the payment of 
debts, into personal assets, and as snch are pos- 
sessed by the executor. The property is personal 
assets and in all respects to be administered as 
Bach." Bat see as to this, BuUen v. A' Beckett, 
already cited. Sach a state of the law would not 
help the present plaintiff, as if the executors 
could sell they could make a perfect title. 

I concur in the result of the Chief Justice's 
judgment. The case cited before Sir J. Romilly 
is much in point. I refer also to Pirn v. lnsall, 

1 McN. & G. 419, 458, Re ffamer'8 Devisees, 

2 DeG. McN. & G. 366. 

The statute on which these decisions rest is of 
course much more explicit in its directions than 
the 6 Geo. II., ch. 7. But I do not at present 
see any practical difficulty in our oourt of 
equity administering the estate, and fully effectu- 
ating the legal rights of the creditors against 
the lands, just as the English courts aot under 
8 & 4 Wm. IV. 

MoHBisoir, J., concurred. 

Rule discharged. 



COMMON PLEA8. 

(Report by 8. J. YAffKOttnafn, Esq.. M.A., Barrister-at- 
Law, Reporter loth* Court.) 

RlBTBS V. EPPIS. 
Issue Book*— Practice 
Oon. Stat cap. 22, hc 308, which evacta that the nisi prim 
record shall be p a wed and feigned, does not supersede the 
rale of court requiring the service of an issue-book with 
the notice of trial, and rach Issue-book moat therefore 
still be served. [0. P. M. T., 1886]. 

On the 16th of Ootober, 1866, notice of trial 
for the assizes to be held at Belleville, in and for 
the county of Hastings, on the 8rd day of 
November then next, had been served on the 
defendant's attorney without any issue-book ; 
but on the 2nd day of November the issue was 
served. It was at once returned with a notice 
that the defendant would apply to set aside the 
notice of trial, on the ground that no issue-book 
bad been served with the latter, and that if the 
plaintiff proceeded with the trial, the defendant 
would move to set aside the verdict obtained 
thereat. 

The plaintiff did, notwithstanding this notice, 
take a verdict on the 8th day of November, be- 
fore the Chief Justice for Upper Canada, in the 
absence of the defendant. 

J. B. Read obtained a rule nut in the Practice 
Court returnable in this court, calling upon the 
plaintiff to shew cause why the notice of trial 
and all the proceedings thereon should not be 
set aside for irregularity with costs, on the 
ground that no issue-book had been served 
therewith, or had been delivered until a day or 
two before the day of assizes ; or why the ver- 
dict obtained should not be set aside for irregu- 
larity with costs on the grounds above mentioned. 

J. A. Boyd shewed cause. — Rule 19 of the 
rules made in Easter term, 6 Vic, dispensed 
with the necessity of serving issue-books. After- 
wards the 19 Vic. cap. 48, sec. 154, enacted 
that the nisi prius record should not be sealed or 
passed; but by section 818 the courts were 
authorised to make new rules for the purpose of 



carrying the aot into effect, in pursuance of 
which the rules of Trinity term, 1856, were 
made. By these all former rules were annulled, 
and rule 88 required issue-books to be served, 
and gave the forms in the schedule. By 22 Vic. 
oap. 22, sec 208, it is enacted that the nisi prius 
record need not be sealed, but shall be passed 
and signed by the clerk or deputy clerk of the 
Crown. From the 19 Vic. till the 22 Vic. it was 
properly required that issue-books should be 
served, because the defendant had no means of 
knowing in what shape the record would be 
made up ; but after the passing of the act, 22 
Vic. cap. 22, the necessity ceased, for the record 
could not be returned until passed and signed by 
the proper officer, and " cessante ratione, cessat lex," 
and therefore there is no neoessity for serving the 
issue-book. He cited Carruthers v. Rykert, 7 
U. C. L. J. 184; Boulton v. Jones, 10 U. C.;L. J. 
46 ; Harrington v. Fall, 16 U.C.C.P. ; Jones v. 
Elliott, 1 U. C. L.J. N. S. 156; Scott v. Mc- 
Gregor, Tay. Rep. 110 ; McLean v. Nelson, Rob. 

6 Har. Dig. Tit. " Record ;" Lucas v. Peatman, 

7 U. C. Q. B. 20 ; Bonter v. Pretty, 9 U. C. C. P. 
278 ; Jones v. Holdsworth, 16 L. T. 826. 

J. B. Read, contra, contended that it was 
still neoessary to serve issue-books. He cited 
SkeUey v. Manning, 8 U. C. L. J. 166 ; Smith 
v. Jennings, 9 Dowl. 154; Doe dem Cotterrill v. 
Wyla\ 2 B. & A. 472 ; Codrington v. Lloyd,, 8 
A. & E. 449; Combe v. Pitt, 8 Burr. 1682. 

J. Wilson, J., delivered the judgment of the 
oourt 

When the nisi prius record was allowed to be 
made up and entered for trial ex parte without 
being examined and certified by the officer hav- 
ing the custody of the original pleadings, the 
defendant had no means of knowing whether it 
had been ooxrectly made up, until it was entered. 
Hence arose the neoessity for having issue-books 
served with the notice of trial. By our old 
praotice the record was always examined and 
passed. This the legislature has so far revived 
as to require it to be passed and signed ; but, 
.we think, it did not by implication annul the 
rule of court requiring the issue-book to be 
served. We incline the more to this opinion 
from the fact that by the 818th section of the 
19 Vic. cap. 48, which authorised the making of 
these rules, they were required to be laid be- 
fore both Houses of Parliament, and had no 
effect till three months thereafter; but that 
afterwards they should be of like force and 
effect as if the provisions contained in them had 
been expressly enacted by the Parliament of 
this province. We assume the legislature had 
these rules in view, and that it was intended 
to superadd to them that the record should be 
passed and signed. The argument for the plain- 
tiff was based upon the maxim, cessante rations 
legis, cessat ipsa Ux ; but this maxim applies to 
common law, not to statute law, (Dwarris on 
Statutes), and is not of universal application. 

We were asked to grant this rule without 
costs, if our opinion were adverse to the plain- 
tiff. We have considered this, and think we 
should not be exercising a wise discretion in 
allowing the plaintiff to question with impunity 
a long and well-estaMished praotice. On the 
contrary, we think that if he chose to d o it, to 
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cover or extenuate his own omission, he must 
take the consequences. We say omission, from 
the fact that it was not pnt on the footing he 
now puts it in the first instance, because he 
seem 8 to hare been impressed with the necessity 
of serving the i9sue-book before the trial ; for 
he did serve it, though too late. 

The rule will therefore be made absolute, and 
with costs. 

Rule absolute with costs. 



Davidson it al y. Reynolds et al. 

Exemption Act (23 Vic. c 25 s. 4, tuwe. Q)— Horse ordi- 
narily used in debtor's occupation, 

A horse ordinarily uied In the debtor*! occupation, not 
exceeding in value $60, Is a " chattel" within the meaning 
of the Hx«m prion Act, 23 Yic. cap. 25, sec 4, eub-eec. tt, 
and is therefore not liable to seizure f -r debt. 

[C.P., M.T., 1866]. 

This was an action against the defendant 
Reynolds, sheriff of the county of Ontario, and 
his sureties, on their oovenant under the 
statute. 

Two breaches were assigned ; 1st. That on an 
execution sued out of the County Court against 
the goods and chattels of Donald McMillan et of., 
endorsed to levy $144 .72 damages, and $26 for 
costs and writs, delivered to him in December, 
1864, when they had goods, &c, out of which 
he might have made the money, he did not nor 
would not levy the money, but made default; 
2nd. That on the same writ he did levy the 
money, but falsely returned that he had levied 
$5 91, and that the defendants had no more 
goods and chattels, whereof he could levy the 
residue or any part thereof. 

The cause was tried at the last assizes for the 
city of Toronto. 

The plaintiff's proved that, among other 
things, the sheriff's bailiff had seised a pair of 
horses, harness and sleigh, which the defendants 
in the execution had been using on their farm ; 
that the bailiff had allowed McMillan to drive 
away the horses on the pretence of finding 
security, and that he had sold them : the sheriff 
was unable to produce them. The other goods 
and chattels brought enough to pay the sheriff's 
charges and leave $5 91 over. 

There were two points in dispute at the trial ; 
1st. Whether McMillan took the horses away by 
leave of the plaintiffs oi sheriff 's bailiff ; and, 
2nd. Whether one of the horses conld not have 
been selected by the debtors as exempt from 
seizure, its value with the harness and sleigh not 
exceeding $60. 

The learned judge being of opinion that it was 
exempt, directed the jury to say, whether it was 
by plaintiff's leave or by leave of the sheriff 
that the horses were taken away, and to find the 
Yalue of the better horse as the damages of the 
plaintiffs, and also to find the value of the other 
horse, sleigh and harness. The jury found that 
it was with the leave of the sheriff's bailiff the 
horses were driven away, and they assessed 
damages for the plaintiffs at $76, the Yalue of 
the best horse, and the Yalue of the other horse, 
harness and sleigh at $50. 

Mc Michael had leave reserved to move to in- 
crease the damages by $50, if the court were of 



opinion that the horse, not exceeding in Yalae, 
$60, was not exempt from seiiure. 

In Miehaelmas term a rule nisi was accord- 
ingly obtained to shew canse why the verdict 
should not be increased by adding $50 pursuant 
to leave, on the ground that the articles so 
valued by the jury were not exempt under the 
statute. 

During the term Robt. A. Harruon shewed 
cause, and contended that a horse was such » 
chattel as might be exempt from seiiure, if 
ordinarily used in the debtor's occupation, as the 
evidence fairly shewed this was. 

31c Michael contended that animals are not 
within the exemption of the sixth sub-section of 
the fourth clause of the statute. 

J. Wilson, J., delivered the judgment of the 
court. 

We are oalled upon to determine whether this 
horse was exempt from seiiure by the 6th sub- 
section of section 4 of the 28 Vic cap. 25. The 
words are, " Tools and implements of, or chattels 
ordinarily used in the debtor's occupation to the 
value of sixty dollars." 

We take the word " tool" to mean an instru- 
ment of manual operation, particularly those 
used by farmers and mechanios. We think the 
word ** implement" has a more extensive mean- 
ing, including, with tools, utensils of domestic 
use, instruments of trade and husbandry ; but 
both words, we think, exclude the idea of 
animals. The word "chattel" has a legal, 
well-defined meaning, and is more comprehensive 
than the other two, and includes animals as well 
as goods movable and immovable, exoept such as 
have the nature of freehold. •• Chattels per- 
sonal are horses and other beasts, household 
stuff," &c. : Co. Lit. 118 b. ; Off. Ex. 79, 81. 

A horse, ordinarily used in a debtor's occupa- 
tion, of the value of $60 or under, could 
properly, we think, have been selected by him 
out of any larger number as exempt from seiiure 
under this sub-section. The jury have found 
that the horse, sleigh and harness were of the 
value of $50, and in regard to amount were 
within the exemption. 

We are of opinion that a horse, ordinarily 
used in a debtor's occupation, of the value of 
$60 or less, as this horse was, is a chattel which 
he might select out of a larger number seised as 
exempt under this clause of the statute. 

The debtor has taken the horse, and so we 
think he may be held to have selected it, as he 
had the right to do. 

The rule will be discharged. 

Rule discharged. 



COMMON LAW CHAMBERS. 
(Reported by Robbrt A. Htftaisow, Esq., Bcarister-alrLaw.) 
Bank of British North Amirica v. Laughrit 

ET AL. 
Garnishee, proceedings— Service of order in case of foreign 

insurance companies—Sufficiency of affidavU—C. L. P. A. 

sec. ISS—Stat. 23 Vic, cap. S3. 
Held 1. That a debt due by a corporation having its head 

office in England, cannot be attached by service of the 

attaching order upon an agent of the corporation In Upper 

Canada. 
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Hdd 2. That Statute tt m, «*P- 88, dots not extend to the 
service of attaching order*, bat only applies to the service 
of pro«ees, Ac 

Smble, that an order to attach should not be granted unleas 
the amount of the debt be in some manner des cribe d in 
the affidavit tor the debt, and that at all event*, a summons 
to pay oyer should not be granted imleai the amount be 
bo stated. 

[Chamber*, July 16, I860.] 

This was an application for an order to pay 
moneys alleged to be due from the garnishees to 
the judgment debtors, on policies of insurance. 

The attaching orders had been issued by Mr. 
Justice John Wilson upon an affidavit in eaoh 
case, made by the attorney for the judgment 
creditors, to the effect that the garnishees were 
indebted to the judgment debtors npon policies 
of insurance against fire, and stating that the 
garnishees were resident within the jurisdiction 
of the court 

S. B. Herman, showed cause. He in eaoh 
case filed an affidavit of P. H. Howard, Esq., the 
agent of the company in Toronto, in which he 
swore that the company is an English company, 
having its head office in Liverpool and not within 
the jurisdiction of the court. Mr. Harman there- 
upon contended on the authority of Lundy v. 
Dickson, 6 TJ. C. L. J. 92, that the debt, if any, 
oonld not be attached, as there were no means 
by law provided for the service of the garnishees. 

Robt. A. Harrison, supported the summons, 
and argued that the service upon the Toronto 
agent of the companies was sufficient, under the 
G. L. P. A. taken in connection with the Statute 
28 Vic, cap. 88, which was passed since the 
decision of Lundy ▼. Dickson. He also argued 
that the garnishees having at all events appeared 
by counsel, should not be allowed to take the 
objection that they had not been properly served, 
and had thereby waived the irregularity, if any, 
in the service, referring to Ward v. Vance, 
Thompson, garnishee, 9 U. C. L. J., 214. 

Mohrison, J. — In the case of Lundy v. Dickson, 
Sir John Robinson held that where the garnishee 
is a foreign corporation, service of an attaching 
order on an agent in Upper Canada of the cor- 
poration, is insufficient to bind the company; 
The C. L. P. A. only authorising the service of 
a writ of summons upon the agent of a foreign 
corporation, for the purpose of commencing an 
action. Bat Mr. Harrison contended that under 
the provisions of Statute 28 Vic, ch. 88, seo. 7, 
passed after the G. L. P. A., the service in this 
case is one binding upon the company ; and that 
if not within the letter of the statute, such a 
service is within the spirit and intention of it. 

Whatever may have been the intention of the 
Legislature, the act itself does not extend the 
provisions of the C. L. P. A. ; bat in the case of 
foreign insurance companies, it appears to me, 
rather restricts the service of process upon such 
corporations, to certain cases. 

The 6th clause enacts that before any such 
(foreign) insurance company shall transact any 
business, it shall file (if transacting business in 
Upper Canada) in one of the Superior Courts a 
copy of its charter and power of attorney to its 
principal agent or manager under its seal and 
signed by the president and secretary and verified 
by the oath of the agent or manager ; which 
power must expressly authorise suoh agent, 
manager or sab-agent, as to risks taken by such 



agent to receive process in all suits and proceed- 
ings against such company in this Province, for 
any liability incurred herein, and must declare 
that service of process on the agent, for such 
liability, shall be legal and binding to all intents 
and purposes, and waiving all claims of error by 
reason of such service. 

The 6th seo. enacts that after a copy of such 
charter and suoh power are filed, any process in 
any suit or proceeding against the company, for 
any liability incurred in this Province, may be 
served upon such manager, &c, in the same 
manner as process upon the proper officer of any 
company incorporated in this Province, and pro- 
oeed to judgment and execution, &o. 

Under these provisions, whioh are solely appli- 
cable to fire insurance companies not incorporated 
within the limits of this Province, the only 
service, it seems to me, authorised upon their 
agents, is that of process in certain actions and 
under certain circumstances, and in my opinion, 
these clauses cannot be extended to the service 
of a garnishee order and summons. 

I note that in the affidavits upon which my 
brother Wilson granted the attaching orders, the 
attorney for the plaintiffs swears that the com- 
pany is within the jurisdiction of this oourt ; 
whioh statement was essential to their obtaining 
the orders. The ground for that allegation is not 
stated in either of the affidavits. On the other 
hand, the agent, Mr. Howard, upon whom the 
attaching orders were served, swears that the 
oompany is an English one, having its head office 
in Liverpool, England, and not within the juris- 
diction of this oourt ; and on the argument it was 
not really disputed that the oompany is as de- 
scribed by Mr. Howard. 

I may also remark that the amount of the debt 
alleged to be due by the company, is not stateoj 
in the affidavits upon which the attaching orders 
were granted. Each Affidavit merely states that 
the oompany was indebted to the judgment debtor 
npon a policy of insurance against fire. Neither 
affidavit states the amount of the insurance, nor 
that the property insured was destroyed by fire,' 
nor that any adjustment took plaoe, <fcc. I am 
rather inclined to think, that upon such an affi- 
davit, the order ought not to have been made, 
at least the summons to pay over should not have 
been granted. Richards, J., in Melbourne v. 
Tulloch, 8 U. C. L. J. 184, refused to grant a 
summons to pay over, where the amount was not 
stated. 

I am of opinion that the attaohing orders should 
be rescinded, and the summons discharged with 
costs. 

Order accordingly. 



Robinson v. Shields. 

Setoff qf judgments— One in Superior Court and the other in 

a Division Court— Allowed. 
Held, that a Judgment in a Division Court may be net off 
and allowed against the Judgment of a Superior Court of 
Record. 

[Chamber*, July 19, 1865.] 

C. McMichael obtained a summons calling on 
the plaintiff, his attorney or agent, to shew cause 
why satisfaction should not be entered on the 
roll in this action to the amount of $108.97, 
being the amount of certain judgment for $100 
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damages, and $8.97 costs, recovered in the 
Eleventh Division Court for the United Coontlee 
of York and Peel against the said plaintiff 
Robinson by the said defendant Shields, the 
above defendant entering satisfaction or giving 
receipt therefore upon grounds disclosed in pa- 
pers and affidavit filed. 

The only affidavit filed was that of the defen- 
dant, in which he swore that he did, on the 18th 
day of May last past, recover against the above 
named plaintiff a judgment for the sum of $100, 
and costs of suit, whioh said costs amount to 
$8.97 cents, in the Eleventh Division Court for 
the United Counties of Tork and Peel ; that on 
the said 18th day of May a writ of execution 
upon the said judgment was duly issued out of 
tho said Division Court by the clerk thereof, 
which said writ was directed to Robert Broddy, 
a bailiff of said court, and commanded him to 
levy the sum of $108.97, damages and cobU, of 
the goods and chattels of the said defendant; 
that on the 19th day of the said month of May, 
the said bailiff returned the said writ of execu- 
tion nulla bona ; that the above named plaintiff 
in this cause recovered a judgment of this Honor- 
able Court on the 3rd day of July, 1866, against 
deponent for the sum of $468.49, damages and 
costs ; that deponent was desirous of setting off 
against the plaintiff's judgment in this cause the 
said judgment recovered by deponent in the 
Division Court ; that if not allowed to set off the 
said judgment against the plaintiff's judgment 
herein, that he, deponent, would lose the whole 
amount of said judgment; that no part of said 
judgment and costs recovered in said Division 
Court had been paid. 

Robert A, Harrison showed cause and con- 
tended that as Division Courts are not Courts of 
Record, a judgment in a Division Court cannot 
be set off against a judgment in a Superior Court 
of Record. 

jD. Mc Michael supported the summons, and 
argued that the right invoked is an equitable 
one, and ought to be allowed without reference 
to the question whether or not the judgments 
proposed to be set off were judgments of Courts 
of Record. He referred to UarrUon v. Bain- 
bridge, 2 B. & C. 800. 

Richards, C. J.— I am told there is no pre- 
cedent for this application, still I think it must 
be granted. The right to set off judgments is 
an application to the equitable jurisdiction of 
the Court, and in a case like the present ought 
to be admitted. No question arises here as to 
the attorney's lien. The summons, therefore^ 
will bo absolute. 

Summons absolute. 



Cunningham y. Cook it al. 

Treepau qu. <&/r*—]Munetio+-.W'hen to be granted— 
When refuted. 

The plaintiff's oUim to a writ or injunction In trespass to 
realty can only be supported on bis showing a legal right 
to the premises In question, that the defendants are in- 
fringing that right, and that the remedy which he could 
obtain by judgment and execution In toe suit would be 
inadequate, as, in the meantime, great, if not irreparable 
Injury might, and probably would be done to his, the 
plaintiff's property. 

Where defendants, in answer to an application for an Injunc- 
tion, showed a decree in Chancery and a vesting order 



displacing the only right plaintiff set np as the foundation 
of his application fer the writ, his summons was discharged 
with costs. 

[Chambers, August 2, 1865.] 

On the 23rd day of May, 1865, the plaintiff 
issued a writ of summons out of the Court of 
Common Pleas against the defendants, command- 
ing them to enter an appearance in the said Court 
at the suit of the plaintiff. 

It was endorsed that the plaintiff claimed one 
hundred pounds damages, and one pound fire 
shillings costs, and also that the plaintiff in- 
tended to claim a writ of injunction to restrain 
the defendants from removing the earth and 
stones from off lot number six in Oliver's sur- 
rey in the town of Gnelph, in the county of 
Wellington, being the lands and tenements of the 
plaintiff, and from committing any further waste 
or spoil thereon, and that in default of defend- 
ants 1 appearing, the plaintiff might besides pro- 
ceeding to judgment and execution for damages 
and costs, apply for and obtain such writ 

By an endorsement on this writ it appeared 
that ail the defendants except Cook and Oak 
were served by the plaintiff with the writ on the 
26th of May, and Oak on the 27th of May. The 
service was abandoned, and on the 7th of June 
all the defendants except Cook were served by 
James Cunningham, and Cook was served on 
that day by the plaintiff. 

On the 25th of July, 1866, the plaintiff in 
person obtained a summons returnable on Tues- 
day the 1st of August, calling on the defendants 
to shew cause why a writ of injunction should 
not issue to restrain them from the commission 
of all acts of trespass on lot number six in 
Oliver's survey in the town of Guelph, in respect 
of whioh this action is brought. 

This was granted on an affidavit of the plain- 
tiff's originally sworn on the 25th of July; but 
being defective in the description or addition of 
the deponents, was allowed to be resworn, and 
the case to proceed as if originally right. 

In this affidavit the plaintiff swore that in 
1856 he purchased n house and a quarter of an 
acre of land in the town of Guelph, being num- 
ber six, Oliver's survey, from Michael Allen, and 
" ever tince remained in poeseesion of said lot, save 
and exoept about eighteen months the said lot 
was in possession of my daughter Elizabeth." 
That some time in March, 1862, he again became 
the owner of the said lot 

That in October, 1868, the said lot was sold 
by order of the Court of Chancery for a debt 
claimed as due to Buchanan, Harris & Co., and 
the lot was purchased by one Watson for the 
plaintiff'* (meaning it is presumed plaintiff in 
the Chancery suit) executors, but Isaac Buch- 
anan, the managing executor of Buchanan, 
Harris & Co., "told me," (the plaintiff) that 
unless he got a dear title he was not compelled 
to take it or pay for it. 

The affidavit then stated that a vesting order 
was applied for in the Court of Chancery ; that 
the Chancellor stated that if he granted a vesting 
order he could not grant a title deed, as he con- 
sidered Allan was the person to grant that ; that 
no judgment was given in plaintiff 's hearing on 
that occasion, and plaintiff had never since heard 
of his granting any order, and had never been 
served with any such order. 
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That en the 22nd of May last, plaintiff found 
defendants Pearson and Robert (should be George) 
Oaks quarrying stones on the said lot, and they 
told him that defendant Emslie had set them 
there, which defendant Emslie confirmed, and 
said that he bought the lot for his father in-law, 
John Cook, who is another of the plaintiffs 
(should he defendants) in this cause, and that 
he was agent for Cook, and immediately after 
defendant Kaye claimed to be agent for Cook, 
and helped to commit the trespass on the lot, 
and in a few minutes defendant Ellis came and 
helped to commit a trespass on the lot above 
mentioned. 

That on the 7th of June last the plaintiff was 
speaking to Cook, one of the said plaintiffs 
(should be defendants), and he denied having 
purchased the lot or ordered the trespass, and 
said no person had ever acquainted him about 
the purchase or the trespass. 

Plaintiff represented all the defendants as poor 
and some of them insolvent, and swore that* 
taking them altogether, although they might 
have plenty of time to remove all the earth and 
quarried stones off the said lot, he (plaintiff) 
would not be in a position after the assizes at 
Guelph to get his costs without damages; that 
Emslie and others of the defendants still con- 
tinue damaging the said lot, and unless prevented 
by injunction they would do more injury than 
plaintiff could collect from them on recovering 
judgment. 

The plaintiff also swore that he believed de- 
fendant Emslie, (when he should have the stones 
all quarried and sold) intended to go to the Un- 
ited States. 

In reply the plaintiffs put in a vesting order 
entitled evidently in the cause and causes to 
which the plaintiff in the first paragraph of his 
affidavit refers, dated the 2nd of June, 1864, 
44 Upon the application of the plaintiff, Isaac 
Buchanan, the purchaser of the lands herein- 
after mentioned, in the presence of the defendant 
John Thomas Cunningham in person, It is ordered 
that the parcel of land and premises situate in 
the town of Guelph, being composed of town lot 
number six, being part of the subdivision of lot 
D, division A. according to a map thereof filed 
in the registry office of the oonnty of Wellington, 
is hereby vested in the said Isaao Buchanan, his 
heirs and assigns for ever, for all the estate, 
right, title, and interest of the defendants therein 
and thereto. 

The present plaintiff and William Reilly are 
two of the defendants named in the entitling of 
the order. 

The defendants have filed affidavits, 1st. Of 
Alexander J. Cattanach, Esq., stating that Buch- 
anan, Harris & Co., for the purpose of setting 
aside a conveyance of the lands and premises 
referred to in plaintiff's affidavit, which had 
been made by plaintiff to one Reilly his son-in- 
law, as fraudulent and void against creditors. 
On the 8th of March, 1862, a decree was made 
declaring that the said conveyance shonld be set 
•side, and such proceedings were thereupon had, 
that the said lands were sold for the payment of 
the claims of Buchanan, Harris & Co., and other 
creditors of the plaintiff, and were bought by 
Isaac Buchanan. Application was then made to 
the Chancellor for an order vesting these lands 



in the purchaser, and the present plaintiff was 
served with notice of the application, and he 
appeared and opposed it on the ground that 
Reilly was entitled to compensation for improve- 
ments. Reilly's solicitor, though also served 
with notice, did not appear. To this affidavit 
was attached an agreement dated the 6th of 
September, 1864, executed by Isaac Buchanan 
and by the plaintiff, which, however, need not 
be further noticed. 

2nd. Of Donald Guthrie, Esq., Btating that the 
lot six Oliver's survey, Guelph, was, under a 
decree in Chancery in a cause of Buchanan 
against Reilly, the plaintiff, and others, sold by 
public auction, and purchased on the behalf of 
said Isaao Buchanan, who subsequently obtained 
the vesting order above set out ; that about the 
15th of May last, the said Reilly, who had for 
some time been in possession of the said lot by 
tenants, and in receipt of the rents, delivered, in 
pursuance of the vesting order, to the deponent, 
as attorney for Isaac Buchanan, the key of the 
dwelling-house on the lot, which key deponent 
delivered the same day to the defendant Kaye as 
ag.nt for the defendant Cook, who had agreed to 
purchase the interest of Isaao Buchanan in the 
lot, and as deponent was informed and believed, 
Kaye put the defendant Emslie in possession; 
and that Buchanan had deeded his interest in 
the lot to Cook. 

8rd. Affidavit of Emslie confirming the state- 
ment of his being put into possession by Kaye, 
and stating that the house and lot were un occu- 
pied when he took possession and that whatever 
the defendant Ellen Oak and Pearson did on the 
lot was by his (Emslie's) orders. He denied any 
intention of leaving Canada. 

4th. Affidavit of Kaye corroborating the fore- 
going statements. 

N. Kingsmill shewed cause. 

Plaintiff in person supported the summons. 

Draper, C. J.— The plaintiff's claim to the 
writ of injunction can only be supported on his 
shewing a legal right to the premises in question, 
and that the defendants are infringing that right, 
and that the remedy which he could obtain by 
judgment and execution in the suit would be 
inadequate, as in the meantime, great, if not 
irreparable injury might, and probably would be 
done to his (the plaintiff's) property. 

The plaintiff apparently sues for an injury to 
his possessory right in this land, asserting a 
purchase (not a title deed) and a long possession 
thereunder, though broken by an interval of 18 
months, and that subsequently he again became 
owner of the lot. 

Coupling the statements contained in the first 
paragraph of his affidavit with those in the affi- 
davits Nos. 1 and 2, filed for defendants, I gather 
that the eighteen months exoepted by him elapsed 
after he had given the conveyance to his son-in- 
law Reilly, which conveyance was set aside as 
fraudulent as against creditors. 

I should not be surprised to find that plaintiff's 
daughter Elisabeth was wife of Reilly, nor that 
the plaintiff imagined that the effect of setting 
aside the conveyance to Reilly was to revest the 
title in himself generally, instead of its operating 
only to prevent Reilly's title so derived from 
interfering with the satisfaction of plaintiff's 
creditors. 
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However this may be, the decree and Testing 
order deprive plaintiff of such legal right as he 
mast shew to entitle him to an injunction, by 
displacing the only right he set up as the foun- 
dation of his application for that writ, and this 
makes it unnecessary to consider other and for- 
midable objections to his succeeding. 

Summons discharged, with costs. 

8ee Bacon v. Jones, 4 M. & Cr. 438-6 ; Attor- 
ney-General v. The Sheffield Consumer** Oas Co., 
17 Jur. 677 ; Dalgleish v. Jarvie, 2 McN. & Gord. 
281; Gillings v. Symee, 16 C. B. 862; Hill v. 
Thompson, 8 Mer. 622 ; Spottiswoode v. Clark, 2 
Phil. 154; Stephens v. Keating, To. 888; In re 
Birmingham Canal Co., 18 Ves. 616; Barker v. 
North Staffordshire Railway Co., 12 Jur. 689. 



ROSZEL Y. StBONO. 



Bdil—Exoneretvr— Sufficiency qf surrender— Bmcr of judge 
in Chambers. 

Held, 1. That under the G. L. P. A , i. 37, a judge in Cham* 
bera hat no power to order an exoneretur to be entered on 
a ball piece unless he be **a judge of the Court In which 
the action b pending." 

Held, 2. That a surrender made to the sheriff elsewhere 
than at the seal, so long as within the limits of his 
county, is sufficient for thu purposes of that section. 

[Chambers, August 24, 1865.] 

Robert A. Harrison, on behalf of EH Robins 
and Mathias Robins, special bail for the defen- 
dant in this cause, obtained a summons on reading 
a copy of the bail piece, certified by the clerk of 
the court having the custody thereof, the certifi- 
cate of surrender under the hand and seal of 
office of the sheriff of the county of Linooln, the 
affidavit of service of due notice to the plaintiff's 
attorney of such surrender, and other affidavits 
and papers fileft calling on the plaintiff to show 
cause why an exoneretur should not be entered 
on the bail pieoe, and why thereupon the said 
bail should not be discharged, and why the pro- 
ceedings, if any, in the action commenced by 
plaintiff against the bail, should not be stayed 
on payment of the costs of the writ and service 
thereof. 

It appeared that the original action was com- 
menced in the Court of Common Pleas ; that de- 
fendant was arrested, and that on the 24th of Oc- 
tober he put in special bail; that the speoial 
bail afterwards surrendered him to the sheriff of 
the county of Linooln at St. Catharines; that the 
sheriff proceeded from Niagara, where the goal 
is situate, to St. Catharines, at the request of 
the bail, for the purpose of receiving their prin- 
cipal into custody, and that subsequent to the 
surrender the sheriff took fresh bail for defen- 
dant ; and that an aotion had been oommenoed 
against the bail, and writ had been served. 

W. Atkinson showed cause, and argued that 
no legal surrender was shewn ; that the sheriff 
could not legally acoept a debtor in discharge 
of bail elsewhere than at the county gaol, and 
that the bail, therefore, were not discharged, 
and so not entitled to an exoneretur. He referred 
to statutes 2 Geo. IV., cap. 1, b. 12; 4 Wm. IV., 
cap. 5, 8. 1 ; 8 Vic , cap. 18, s 27; Con. Stat. 
U. C, oap. 24, s. 84; and to Linley v. Cheese- 
man, Dra. Rep. 66; Blackman v. 0* Gorman, 6U. 
C L. J. 161. 



Robert A. Harrison supported the summons, 
contending that the statute now in force (Con. 
8tat U. C, oap. 22, s. 87) did not require the 
surrender to be at any particular place in the 
sheriff's bailwiok in order to be valid ; that the 
sheriff might refuse to reoeive the body of the 
debtor elsewhere than at the gaol, but that if he 
see fit to waive that privilege the surrender is in 
all respects valid, and if so, there is nothing to 
prevent the sheriff accepting fresh bail, or even 
permitting a voluntary escape, in which event, 
though the sheriff might be liable, the bail would 
still be discharged. 

The summons was first argued before Draper, 
C. J., who on consideration declined to adjudi- 
cate, on the ground that he was not '< a judge of 
the Court (C. P.) in which the aotion was pend- 
ing, within the meaning of s. 87 of Con. Sue 
U. C, cap. 22. 

It was afterwards argued before Richard*, C. 
J. (C. P.), who held the surrender sufficient, 
and made the summons absolute. 



CHANCERY. 

Ri Hamilton. 

Application ^legatee to administer estate of deceased— 4>»- 
eral Order JCV.— Notice of motion not referring to aJL* 
deniUJUed, 

[December 18, 186*.] 

This was an application under No. XV. of 
General Orders of 3rd June, 1868, on behalf of 
a legatee under the will of the deceased, for an 
order for the administration of the testator's 
estate. 

Downey, for the executors, objected that the 
notice of motion did not shew that any affidavit 
had been filed. 

Osier, contra, urged that under the wording of 
the General Order above referred to, and the 
form of notioe of motion as given in schedule fl 
to said order, it would appear that the order is 
to be granted on proof by affidavit of the service 
of the notioe of motion, and on proof by affida- 
vit of such other matter (if any) as the Court 
may require, and contended that it was therefore 
unnecessary to file any affidavit before serving 
the notice of motion. 

Mowat, V. C. — On the day following said, 
that the practice of filing an affidavit or affidavits 
and referring thereto in the notice of motion was 
too firmly established to admit of a) teration. The 
motion was therefore refused with costs. 

Order accordingly. 

ENGLISH REPORTS. 

(From Weekly Reporter.) 
CHANCERY. 

Low v. Routledob. 
Copyright— Alien— Colony, laws qf— Residence. 
An Alien friend, coming into a British colony and residing 
there for the purpoee of acquiring copyright during and 
at the time of the publication In England of a work 
composed by him, and first published Id this country, ig 
<n Hied to copyright in England In the work so pub* 
lithed, thongh he may not, under the laws in force in 
tin colony where he is residing, be entitled to copyright 
thure. 
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An alien, coming into a British colony, becomes tem- 
porarily a subject of the Crown ; he thos acquires rights 
both within aud beyond the colony, and the latter 
cannot be affected by the laws of the colony into which 
he comes. [h. J., Not. 10, 34, 1865 ] 

This was a suit by which an injunction was 
sought to restrain the defendants from publishing 
or selling any copies of a book called " Haunted 
Hearts," in -which the plaintiffs claimed the 
oopyright. 

A bill having the same object was filed bj the 
plaintiffs on the 17th of June, 1864, a demurrer 
to which was, on the 18th of July, 1864, allowed 
by Vice-Chancellor Kindersley, on the ground 
that in the entry of the proprietorship of the 
book in question, in the register at Stationer's- 
hall, the name of the plaintiff's firm was differ- 
ent from the name given in the bill ; and that in 
the same entry the date of publication of the 
hoolt was untruly stated. On this occasion his 
Homour expressed a strong opinion in favour of 
the plaintiffs, on the main question in that, as 
well as in the present case, viz , whether an alien 
resident in Canada, for the purpose of acquiring 
copyright, can acquire copyright in a work pub- 
lished by him in England. This decision is 
reported 12 W. R. 1069, where the facts of the 
case will be found. 

On the 2nd of March, 1865, Vice-Chanoellor 
Kindersley, on the motion of the plaintiffs, 
granted an interlocutory injunction in the terms 
asked by the bill. From this order the defend- 
ants appealed to the Lords Justices, but their 
Lordships desired that the appeal motion might 
stand over until the hearing of the cause, which 
they permitted to be brought on in the first in- 
stance before themselves. 

The cause, therefore, now came on before their 
Lordships on motion for decree, and on appeal 
motion. 

Bailey, Q. C, and Hardy, for the plaintiffs — 
The case is governed by Jeffreys v. Boosey, infrd. 
Unless it is held that actual domicil is required 
to give sn alien power of acquiring copyright in 
this country, any period of residence in the 
British dominions, however short, and with 
whatever intention, will be sufficient to satisfy 
the requirements of the Copyright Acts. An 
alien coming to this country owes temporary 
allegiance to its Sovereign, and this is a sufficient 
ground for the right ; the circumstance that an 
author comes into the British dominions solely 
with a view of acquiring copyright makes no 
difference iu the nature of his temporary allegi- 
ance or its consequences; he must obey the 
laws of this country while here, and he must 
consequently have the benefit of those laws. 

The Acts of the Canadian Legislature cannot 
affect a right in this country, though they 
might operate to exclude the work from Cana- 
dian copyright. The authorities show that the 
courts here have protected the foreign oopyright 
of books published here by foreigners resident 
abroad ; and if the defendant's argument is to 
prevail, a foreigner pulisbing a work abroad 
would be in a better position than if he came 
here and published it. The International Copy- 
right Acts regard only two classes of works, vis., 
those published abroad and those published in 
this country ; they take no cognisance of the 
author or his residence. 



Shayter, Q. C, and Schomberg, for the defend- 
ants. — The authoress has clearly no copyright in 
Canada, under the Canadian Copyright Act, 4 & 5 
Vict. c. 61 (Canada). The 5 & 6 Vict. c. 26, 
does not apply to Canada, because at the time of* 
passing that act that colony had an independent 
legislature. The 3 & 4 Vict. o. 85, which con- 
fers a legislature upon Canada, provides that it 
shall enact laws not being repugnant to an act of 
Parliament made or to be made; but these 
words, "to be made," can only be taken to ex- 
tend to the acts of the Imperial Parliament in 
existence from time to time at the date of the 
Canadian enactment. The spirit of prophecy is 
not to be attributed to the Canadian legislature. 
The English Copyrig t Act could not repeal by 
a side wind the Canadian Copyright Act passed 
the year before. The general words, "all colo- 
nies," in the interpretation clause of the English 
Copyright Act do not include a colony to whioh 
the term did not, at the passing of the Act, 
strictly apply, by reason of its having an inde- 
pendent legislature. The authoress of this book 
is therefore in the same position as a foreigner 
publishing, in this country ; the rights of an 
alien, by the common law, are merely to hold 
personal property, and to protection ; but he can 
claim no permanent or statutory right, such as 
copyright. The authoress in this case claims 
not merely the temporary protection of the law, 
but all the privileges of a Canadian born. 

Bailey, Q. C, in reply. — If a Canadian born 
were to publish a book in England while residing 
in Canada, he would unquestiably have copy- 
right here ; our case is precisely similar. Again, 
we can surely be in no worse position than a 
foreigner coming over to England for the purpose 
of publication. Though the authoress might 
have no oopyright in Canada, she is as much 
under the allegiance of the Crown there as if 
she were in England, and is therefore entitled to 
all the rights of a British subject. 

The following authorities and statutes were 
referred to i—Delondrt v. Shaw, 2 Sim. 237; 
D'Almaine v. Boosey, 1 Y. & C. Ex. 288 ; Bent- 
ley v. Foster, 10 Sim. 829; Cocks v. Purday, 5 
C. B. 860 ; Ollendorff v. Black, 4 De G. & Sm. 
209 ; Buxton v. James, 5 De G. & Sm. 80 ; 
Boosey v. Davidson, 13 Q. B. 267 ; Chappel v. 
Purday, 14 M. & W. 803 ; Boosey v. Purday, 

4 Ex. 145; Boosey v. Jeffreys, 6 Ex. 580; 
Jeffreys v. Boosey, 4 Ho. Lds. Cas. 815 ; Calvin* s 
case, 7 Rep. 1 ; Donegani v. Donegani, 3 Enapp. 
63; Adam's case, 1 Moo. P. C. 460; Boucicault 
v. Delafield, 1 H. & M. 697, 12 W. R. 101 ; 
Brook v. Brook, 6 W. B. 110, j51, 3 Sm. & G- 
431 ; Hope v. Hope, 6 W. R. 287, 8 D. M. G. 
748. 8 Anne, c. 19 ; 8 & 4 Vict. o. 61 (Canada) ; 

5 & 6 Vict. c. 45 (Copyright Act) ; 1 & 2 Vict, 
c. 59 ; 7 & 8 Vict o. 12 ; 16 & 16 Vict. c. 12 
(International Copyright Act) ; 28 & 29 Vict 
o. 63. Phillips's Law of Copyright, Appendix ; 
1 Blackstone's Comm. 269 ; Thomas's Universal 
Jurisprudence, 340. 

Nov. 24.— Turhir, L. J. — The sole question 
we have to determine is whether an alien friend 
coming into one of the British colonies (in this 
case into Canada), and residing there during and 
at the time of the publication in this country of 
a work composed by the alien, and first published 
in this country, is entitled to oopyright in this 
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country in the work so published. This question 
depends upon the statute 6 ft 6 Vict. c. 46,88. 2, 
8 & 29. [His Lordship read them]. Looking 
to these sections, there can, I think, be no 
• doubt the provisions of this statute extend to 
Canada, and if this be so, it is obviously very 
difficult to say that an author in Canada is not 
entitled to the benefits given by the statute. The 
meaning of the word "author" is in no way 
limited by the statute, and on the contrary the 
provisions of the statute favour the most ex- 
tended constructions of that word. The sixth 
section more especially favours this extended 
construction ; it provides for the delivery for 
the use of the British Musenm of a printed copy of 
every book within one month after the day on 
which the book shall first be published within 
the bills of mortality, or within three months if 
the book shall first be published in any other 
part of the United Kingdom, or within twelve 
months after it shall first be published in any 
other part of the British dominions, thus evi- 
dencing that books published in any part of the 
British dominions were intended to fall within 
the provisions of the statute. It waa said, how- 
ever, for the defendants, that the same word 
•« author/ 1 which is contained in this statute was 
also contained in the statute of Anne, the first 
copyright statute, and that strong op'nions were 
expressed by the judges and by the Law Lords 
in the Houbc of Lords in the case of Jeffreys v. 
Boo*ey> that the word " author" in the statute 
of Anne means an author resident in England 
at the time of publication, and that the same 
construction ought to be given to the word 
" author" in 5 & 6 Vict. o. 45, now under our 
consideration. But there is no provision in the 
statute of Anne that the statute shall extend to 
the colonies : in the Act we are now considering 
it is expressly so provided. 

Several other arguments were also urged on 
the part of the defendants. It was first said 
that the statute now in question does not extend 
to colonies like Canada having legislatures of 
their own. I have not, however, any doubt 
whatever on this point The word " colonies" 
in the statute must extend to all colonies in the 
absence of a context to control it, and I can find 
no such context. A more plausible argument on 
the part of the defendants was this. It was 
said — and I assume it for the purposes of the 
argument, and for that purpose only — that by a 
Canadian statute an alien ooming into Canada for 
the purpose of publishing a work, and pub- 
lishing there, would not be entitled to copyright 
in Canada in the work so published ; and it was 
insisted that an alien coming into Canada would 
acquire only such rights as are given by the law 
of Canada, and would not therefore be entitled 
to copyright ; and some cases were cited in sup- 
port of this argument. On examining these 
cases, however, they will be found to decide no 
more than this — that, as to aliens coming within 
the British colonies, their civil rights within the 
colonies depend upon the colonial laws; they 
decide nothing as to the civil rights of aliens 
beyond the limits of the colonies. This argument 
on the part of the defendants is, in truth, founded 
on the oocfusion between the rights of an alien 
as a subject of the colony and Ids rights as a 
subject of the Crown. Every alien ooming into 



a British colony becomes temporarily a subject 
of the Crown, bound by, subject to, and entitled 
to the benefit of, the laws which affeot all British 
subjects. He has obligations and rights, both 
within and beyond the colony into which he 
comes. As to the rights within the colony, he 
may well be bound by its laws, but aa to his 
rights beyond the colony he cannot be affected 
by those laws, for the law of a colony cannot 
extend beyond its territorial limits. Now in this 
oase the question is not what were or are their 
rights in this country; and the law of this 
country leaves no donbt upon that question. By 
the 26 th section of 6 & 6 Vict o. 45, it is enacted 
that all copyright shall be deemed to be personal 
property ; and in Calvin's cat* it waa decided 
that an alien friend may, by the common law, 
have, acquire, or get, within this realm, by gift 
trade, or other lawful means, any treasure or 
goods personal whatsoever as an Englishman, 
and may maintain any action for the same. That 
case, I think, is in all respects applicable to the 
ease before us, and I agree, therefore, in the 
opinion of the Vice-Chancellor, and think that 
the motion to dissolve the injunction must be 
refused with coats, and that there must be a 
decree according to the prayer of the bill, with 
costs to be paid by the defendants. 
Knight Brucb, L. J.— I am of the same opinion. 



COURT OF EXCHEQUER. 

MlLLIB V. BlDDLI. 
Pnmiucry note— 3 & 4 Ann, c 9— Pay* o/ grace 
A note wu made in ferour of A. B. simply, and not either 
to order or bearer. It was payable by instalments, the 
whole amount to become payable upon default In pay- 
ment of the flrtt Instalment 
Hdd, (per Bramwell, Channell, and Plgott, BB., Pollock, 
C.B., dissentient*), that the note was a promissory note 
within the statute of Ann, and that days of grace most 
be allowed upon the first Instalment. 

[Not. 16, IS, 1865.] 

This was an action upon a note, and was 
tried in the Mayor's Court before the Recorder 
of London. The note was in the following 
form : — 

" £260 London, 22nd January. 1 865. 

"We jointly and severally promise to pay to 
Henry Miller, Esq., the sum of £260 by the 
following instalments, namely, the sum of £180 
on the 22nd day of May, 1865, and the sum of 
£180 on the 22nd day of August, 1«66. In 
default of payment of the first instalment the 
whole amount payable under this note to become 
due and payable. 

" C. Madtjsr. 
" W. Biddle " 

The writ in this action was issued on the 23rd 
of May, for the whole amount of the note. The 
Recorder directed a verdict for the defendants, 
on the ground that they were entitled to three 
days of grace from the 22od of May, but re- 
served leave to move to enter a verdict for the 
plaintiff, if the oourt should be of opinion that 
days of grace ought not to be allowed. 

Philhrick in this term obtained a rule niri 
accordingly. 

Warton now shewed cause.— The defendants 
are entitled to days of grace on each instalment 
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It makes no difference that the note is not pay- 
able to order or bearer : Smith v. Kendal, 6 T.R. 
123; nor that it is payable by instalments; 
Oridge v. Sherborne, 11 M. & W. 874; nor that 
the whole becomes due on default : Carlow v. 
Kinealy, 12 M. & W. 139. Even if this be not 
eo, and the whole amount became payable by 
default on the 22nd of May, the defendants are 
then entitled to days of grace upon the whole. 
He oited also RawUnton v. Stone, 8 Wills. 4 ; 
BentUy v. Northouse, M. & M. 66; Milne v. 
Graham. 1 B. & 0. 102; Bill ▼. Lewis, 1 Salk. 
182; Brown v. Barradan, 4 T. R. 148, Bjles 
on Bills, 191n. 

Keane, Q. C, {PhUbrick with him), in reply.— 
This is not a promissory note within the statute. 
A promissory note must be for the payment of a 
0am certain ; and this is not so. but a promise 
fee pay one of two different earns according to 
oi rcumstances : Carlo* v. Fancourt, 6 T. R. 482. 

Cur. adv. vult. 

Not. 18. — Pollock, C.B., now delivered the 
judgment of the court.*— This case was tried 
before the Recorder of London, when a verdict 
was found for the defendants. The question 
arose on a promissory note, not made payable 
to bearer or to order, but simply -to Miller ; 
which note was to be paid by instalments, with 
the condition that if any instalment was not 
paid upon the day when it was due, the whole 
should immediately become payable. The court 
granted a rule to shew cause in ignorance that 
there is a case of Carlow v. Kinealy, (ubi eupra), 
which, in their opinion, decides the express 
point. That decided that a promissory note 
payable by instalments, subject to a condition 
that on default being made in payment of the 
first instalment, the whole amount should be- 
come immediately payable, is within the statute 
of Ann, and negotiable. A prior case (Oridge 
v. Sherborne, ubi eupra) had decided that a 
promissory note, made payable by instalments, 
is within the statute, and that the maker is 
entitled to days of grace, where the note is 
negotiable. Upon the authority of these oases 
the majority of the court are of opinion that this 
rule should be discharged. As I dissent from 
view, I think it my duty to express my dipsent 
for the porpose of giving the parties a right to 
appeal. The statute of Ann, in my opinion, 
applies to negotiable instruments only, and I think 
there is a great difference between holding that a 
negotiable instrument falls within the provisions 
of that statute, and holding that the same rule 
applies to an instrument not negotiable. More- 
over, I observe that the court, in Carlow v. 
Kinealy, considered that the point before them 
had been decided by Oridge v. Sherborne ; but I 
am of opinion that that was not so. If it had 
been I think those cases would have been bind- 
ing, but in my opinion we are not justified in 
deciding on the authority of those cases. I am 
very much inclined to believe that the opinion of 
Lord Kenyon (Smith v. Kendal, ubi eupra) is the 
correct one, and that this is a mere oontract, and 
that the statute applies only to negotiable in- 
struments. Then we have been referred to the 
tuetom of merchants, but the custom of mer- 

• Pollock, OJk, Bramwell, Channel, and Plgott, BB. 



ohants has nothing to do with a mere contract; 
if it had, every case would have to be derided 
according to it But I doubt whether there is 
any oustom of merchants relating to a bill 
drawn in such a way that in default in payment 
of one instalment the whole becomes due. The 
statute of Ann was passed to apply the oustom 
of merchants to promissory notes ; but in such 
a case there is no custom to apply. For these 
reasons I dissent from the opinion of the court 
That dissent will not operate, but I do my doty 
in expressing that dissent, and having done so I 
pronounoe the judgment of the oourt that this 
rule be discharged. 

Rule discharged. 



UNITED STATES REPORTS. 



DISTRICT COURT OP THE U. S. FOE THE 
NORTHERN DISTRICT OF NEW YORK. 

In Admiralty. 

CouifOEft y. The Stiam-tuq "A. L. Gairrar," &o. 

A libel for the low of a Teasel on the Canadian shore of 
Niagara river, baring been referred to a master, he re- 
ported that at the time of the loss the Teasel was worth a 
certain sum of ** dollars in gold, or Canadian currency," 
and that gold or Canadian currency was at such time, at 
a premium of flirty-nine per cent over United States legal 
tender notes. Held, that the Talne being reported at a 
certain sum In foreign currency, the damages were to be 
estimated at the value of that sum in United States notes 
and the nee of the word M gold M in connection with Cana- 
dian currency did not require any different rule then would 
hare been applied had the value been stated in the foreign 
currency alone. 

This aotion was brought to recover the dam- 
ages sustained by the libellant in the loss of the 
scow «* Andrew Murray," on the Niagara river 
at the mouth of Chippewa Creek, in Canada 
West, on the 14th day of December, 1863. 

After the hearing, upon pleadings and proofs, 
an interlocutory decree was made, referring it to 
a commissioner «• to take the necessary proofs, 
and report the amount of damage which the 
libellant had sustained by reason of the loss of 
bis scow," &o. In pursuance of such decree of 
reference, the Commissioner reported "that on 
the Uth day of December, 1863— on which day 
the aaid scow * Andrew Murray ' was lost— she, 
the eaid soow * Andrew Murray/ was worth, 
including equipments, at Chippawa, the sum of 
nine hundred and fifty dollars in gold, or Cana- 
dian currency, and that the interest on nine 
hundred and fifty dollars from the 14th day of 
Deoember, 1868, to and including the date of 
this report, is the sum of forty-three dollars and 
forty-three cents," and al?o t "that on the 14th 
day of December, 1863, gold, or Canadian cur- 
rency, was at a premium in the city of Buffalo 
of forty-nine per oent. over United States legal 
tender notes." The Commissioner's report was 
dated on the 24th of July last 

Upon the coming in of this report, it was 
insisted by the counsel for the libellant that, in 
estimating the damages of the libellaut, the 
forty-nine per cent, reported by the Commis- 
sioner as the difference between Canadian cur- 
rency and United States legal tender notes 
should be added to the value of the property 
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lost, and the interest on that value as reported 
by the Commissioner ; while the counsel for the 
respondeat insisted that, by the Act of Congress, 
the dollar of the U. 3. legal tender note was in 
law the exact equivalent of the gold dollar, and 
that therefore the premium reported and claimed 
could not be allowed. 

G. B. Hibbard for libellant. 

A. P. NichoU for respondent. 

The opinion of the court was delivered by 

Hall, D. J. — The Commissioner has reported 
the value of the property lost, and not the 
amount of the libelant's damages ; and tbe 
value thus reported he states to be the value in 
Canadian currency or gold, at the time and place 
of the loss — that is, at the mouth of Chippawa 
creek, in Canada, in December, 1803. The 
report also shows, or rather assumes, that 
Canadian currency and gold were of equal 
value; and states that both of them then bore a 
premium of 49 per cent, in this city. The re- 
port shows in substance that the value of the 
scow, at the time and place of the loss, was 
$950, in the currency of Canada, and that the 
dollar of Canadian currency was tbeu worth 
$1.49 in the currency which then was and now 
is the universal if not the legal standard of 
value in the United States. 

Whether this currency is or is not the present 
legal standard of value it is not necessary now 
to inquire, for the counsel for the libellant and 
the counsel for the respondent alike assumed, as 
the basis of their respective arguments, that the 
decree in this case might be legally paid in the 
United States legal-tender notes, aud that the 
libellant could not require its payment in the 
gold and silver coins which formerly constituted 
the only legal tender money of the United States. 
Consentvt facit If gem. 

Assuming, then, that the decree in this case 
may be discharged by the actual offer, in proper 
form, of United States legal-tender notes in pny- 
ment, the question is how, upon the Comnm- 
bioner's report, the damages of the libellant are 
to be computed? In thus stating the question 
I intend to avoid the discussion, in detail, of the 
several exceptions taken to the Commissioner's 
report, for such exceptions relate, in form at 
least, to that portion of the report which states 
the value of the libelant's scow at the time and 
place of loss, and not to the fact that the Com- 
missioner has not reported in direct terms the 
amount of the libellant's damages. 

The report does not state tho actual damages 
of the libellant, but simply furnishes the data 
upon which those damages can be computed 
according to the rule -of damages or computation 
which may be adopted by the Court. 

It assumes that the proper measure of damages 
for the loss referred to, is the actual value of the 
property lost at the time and place of the los3, 
with kgnl interest, and then 6tatea that value in 
Canadian currency, and computes interest there- 
on. Tie use of the word "gold" in counection 
with "Oanadiau currency" although the Ameri- 
can gold dollar may in fact have been iu the 
contemplation of the Commissioner, does not 
require that any effect should be given to the 
report, wLi^h would not haze been required if 



the value had been stated In '* Canadian cur- 
rency " only. 

Canadian currency is a foreign currency ; and 
though the Canadians use the term dollar aa th» 
designation of the unit of their currency, as w » 
do in reference to our own currency, it does n<~? 
legally or necessarily follow that their dollar is 
the equivalent of our 4. In fact the report shows 
that one hundred dollars of their currency was. 
at the time of the loss, of the value of one hun- 
dred and forty-nine dollars of ours; and there- 
fore to indemnify the libellant for his loss by a 
payment in our currency, it is neoessary to gire 
him oue hundred and forty- nine dollars of such 
currency for every one huudred dollars of the 
value of his property estimated in the currency 
of Canada. 

Much of the appearance of difficulty, which 
at the hearing cast doubt upon this question, is 
undoubtedly due to the fact that the currency of 
Canada, like that of the United States, is a deci- 
mal currency, with the dollar as a unit; and 
that the coined dollar of the two governments i* 
supposed to be of equal value. 

Whether it is so or not is not a question of 
law, but of fact, and the question under con- 
sideration must be decided upon the principles 
which would have governed it, if the loss had 
occurred in Bordeaux or Odessa, and the valne 
of the property lost, at the time and place of 
loss, had been reported in francs or rubles. 
That tbe loss occurred within a mile of the line 
dividing the United States and Canada, and that 
values are expressed in dollars and cents there 
as well as here, can make no difference in th<s 
principles of law applicable to the case ; and if 
we look at the equities of the case, it must be 
apparent that the legal rule is the equitable one. 
If the loss had occurred at Schlosser, instead of 
at Chippawa, on the opposite shore, the damages 
to be recovered would have been determined by 
the value of the scow and her equipments at 
Schlosser, in the currency of the United States ; 
arad certainly there can be no equity in adopting 
a different rule, and taking from the libellant 
nearly one-third the sum necessary to be paid 
for his actual indemnity, simply because the 
loss occurred near the opposite side of tho river. 
If the loss had occurred in Russia, and tbe 
proof had shown the value of the property in 
rubles, at the time and plaoe of the loss, it would 
hardly have been claimed, against the general 
current of authority, that the libellant would 
not be entitled to a decree for the actual value 
here, in the existing American currency, of the 
number of rubles which his vessel was worth in 
Russia, and the amount of damages in this case 
must be computed upon the same principles: 
Story's Conflict of Laws, J 307, «*114; 8tory on 
Promissory Notes, J 390, note J ; Parsons on 
Bills and Notes, G48, 1. 

A decree in accordance with this op'nton'w'.ll 
be entered. 

Affirmed by Mr. Justice Nelson, on appeal, 
August, 1866. 

See the case of The Ship Rochambeau, 20 Bos- 
ton Law Reporter, p. 564, in which Judge Ware, 
of the District Court of Maine, held that a sea- 
man, who had shipped on board of an American 
ship at St. John's, New Brunswick, for a voyage 
to London and back, and afterwards serving on 
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board under Bach contract, might recover, in the 
United States, doable his stipulated wages, gold 
then beiog at a premium of 100 per cent— 
American Law Register, 



GENERAL CORRESPONDENCE. 

Fi. Fa. lands from County Cowrt on tran- 
script from Division Court — Return of 
nulla bona. 

To the Editors of the U, C. Law Journal. 

Gentlemen, — The 252nd section of the 
Co mmon Law Procedure Act contains these 
words : " Nor shall any execution issue 
agaainst lands and tenements until the return 
of. an execution against goods and chattels." 

Under this provision if an execution is 
returned nulla bona in a Division Court, a 
transcript filed in the County Court, and a 
writ of fieri facias against lands immediately 
issued thereon, without first issuing any Ji 
fa. goods out of such County Court, would 
the fi. fa. lands thus issued be valid ? 

An answer in your next issue with refer- 
ence to any case in point would be of interest 
to many readers. 

Yours truly, 

A Barrister. 

Kingston, January 2, 1866. 

[We cannot think that an execution against 
goods need in such case be issued from the 
Court above before the issue of an execution 
against lands. The objection of the provision 
is to ensure the goods and chattels of the 
debtor being exhausted before recourse is had 
to his lands, and this end is attained by the 
execution from the Division Court We are 
not at present aware of any case directly in 
point, but it was held in Farr v. Robins, 12 
U. C. C. P. 85, that a transcript from a Divi- 
sion Court to a County Court should contain 
a statement that the fi. fa. goods had been 
issued and returned u in order to avoid any 
conflict with or departure from section 252 of 
ch.22 of Con. Stat. U. C."— Eds. L. J.] 



Alleged inefficiency and defects of Division 
Court system — Abrogation of— Suggestions 
as to collection of small debts — Credit sys- 
tem. 
To the Editors op the Law Journal. 
Lindsay, Jan. 80, 1866. 
Gentlemen, — It appears that we are likely 
to have some legislation during the approaching 



session of Parliament, as to our Division 
Courts; and the tendency or inclination of 
those who have so far moved in the matter in 
the way of introducing bills, seems to be 
towards enlargement and extension of the 
jurisdiction of the present Division Court 

In reference to the above I have some sug- 
gestions which I should like to have brought 
before our law-makers, and take the liberty of 
asking you to give them a place in the col- 
umns of your Journal. 

I quite agree with those who are agitating 
for a change of the law in respect to these 
courts, "that some alteration is required, 1 ' 
but I strongly disapprove of the extending of 
their jurisdiction. One strong objection to 
these courts, as at present constituted, is, to 
my mind, that their jurisdiction is too extended 
already. If we are to have them continue, 
then it would be much better to have their 
jurisdiction reduced or that some proper mode 
of allowing appeals from decisions given or 
pronounced should be introduced. 

My theory involves no less than their en- 
tire abolishment. 

Let the Division Courts be entirely abol- 
ished. Give the County Courts jurisdiction 
in all matters above $40. There is now a 
remeay by which servants can in a summary 
manner recover before a magistrate their wages 
not exceeding $40. Give to magistrates a 
similar jurisdiction, to try and dispose of in a 
summary manner all matters of tort which 
can, under the present law be tried and dis- 
posed of in the Division Court, subject to the 
same appeal as at present exists, in reference 
to their adjudication in matters of wages. 
This would provide us with a remedy for 
every class ot debts and wrongs, except debts 
below $40 not being for wages ; and as to 
them it appears to me that it would be a 
great advantage to the country that, so far 
as possible, the present system of small credits 
should be put an end to, and the cash system 
introduced. I think that even though a 
change in the law, somewhat as above, might 
not work out absolutely so great a reforma- 
tion, yet it would most undoubtedly have a 
strong tendency in that direction. It may be 
said that it would be unjust to deprive the 
honest man of the means of getting goods 
which his necessities may require by any 
change such as that suggested. I think no such 
effect would of necessity be produced. He now 
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gets goods on the strength of his credit to the 
extent of his small wants, which credit is 
often but fictitious and imaginary, then he 
would get them (if his circumstances were 
such that he could not possibly at the moment 
pay cash, but being known to be an honest 
man) on the pledge of his character alone, and 
this latter would be a much greater security 
than what the creditor now has. Of what 
value to the creditor, is the Division Court, 
who has a number of small debts due him ? 
he sues, obtains judgment, incurs costs, which 
the fruits of those small debts which he suc- 
ceeds in collecting are often times inadequate 
to cover I and then follow judgment sum- 
monses and so forth, creating further costs 
and dragging from his work the unfortunate 
debtor, most likely a man labouring from 
day to day at a few shillings per day, whereby 
he and his family are deprived of what to 
them is of great consequence — a whole day's 
labour! and no benefit whatever in most 
cases results to the judgment creditor. 

Under our present Exemption Act, which 
has the effect (and I^think may properly) of 
relieving all the property which this class of 
debtors possess from execution, what is the 
use of continuing Division Courts, if their con- 
tinuance is only to enable judgments to be 
recovered for amounts under $40. 

The procedure of the County Court as to 
cases which would thus be brought within it 
might be simplified and rendered less expen- 
sive, by allowing cases to be tried by the 
judge alone or by a jury, as is at present the 
case. A writ to be issued specially endorsed 
and if no appearance, judgment ; if an appear- 
ance, then there need be no pleadings, the 
endorsement on the writ and'the appearance 
being quite sufficient These are mere mat- 
ters of detail which at present do not require 
to be dwelt upon more at length. Bui before 
closing I should like to draw your attention 
to one other benefit, which would arise from 
an alteration such as the above, namely to our 
County Judges, who at present have far more 
labour thrown upon their hands than they 
should have. Their Division Court circuits 
would be ended, and further, they would 
thereby be relieved of what is by far the most 
harrassing and wearing portion of their 
labours, and there would be much less likeli- 
hood of their being made to bear the brunt of 
the dissatisfaction and odium of suitors 



which they so frequently find the only reward 
or acknowledgement of all the labour they 
spend in determining small causes under our 
present system. 

Yours truly, 

Dike. 



Insolvent Act of 1864 — Where meetings to be 
held. 

To th* Editors of the Law Journal. 

Gentlemen, — In the last number of your 
valuable journal, you reported a judgment 
given in an insolvency case by his honor 
Judge Jones, of the County of Brant, in which 
he decided that all meetings subsequent to 
the first meeting of creditors must be held in 
the county town. Whether the learned Judge 
intended that his decision should be under- 
stood to apply to all cases, even of voluntary 
assignment, does not clearly appear; but I 
apprehend his remarks must have been made 
with reference to cases of compulsory liqui- 
dation only. 

The whole scope of the Insolvent Act indi- 
cates, clearly, the intention of the Legislature 
to give to creditors and insolvents every fa- 
cility in winding up the estates of the latter ; 
and that such would not be the case if in, 
every instance all parties must meet in the 
county town, is immediately apparent Since 
the first meeting of creditors is permitted by 
section two of the said Act, to be called at the 
usual place of business of the insolvent, or, at 
his option, at any other place which may be 
more convenient for them ; why may not the 
convenience of the creditors be consulted in 
all subsequent proceedings. It is presumed 
that in the choice of an assignee by the credi- 
tor, due regard will be had as to the place 
intended for subsequent meetings. 

Again, section eleven, the section which 
relates to procedure generally, requires all 
notices to be published in a newspaper pub- 
lished at or near the place where the proceed- 
ings are being carried on. Can it be that the 
Legislature intended meetings to be held in 
the county town only, and still thought it 
necessary to add — if such newspaper be pub- 
lished within ten miles of such place ? — within 
ten miles of a county town ! It will be ob- 
served that the term employed is not courts, 
or office, or town, but place. Was such gene- 
ral language used for the purpose of including 
the place where the first meeting might be 
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held, as well as subsequent meetings in the 
county town ? 

Whatever may be the proper construction, 
the question is one that occurs daily ; and it 
is to be hoped that its importance will excite 
discussion among the profession, and at length 
elicit the true reading of the statute. 
Yours truly, 

Lex. 

Millbrook, Jan. 30th, 1866. 

[The above letters were received too late to 
permit of any thing but their mere insertion 
in this number. — Eds. L. J.] 

MONTHLY REPERTORY. 

COMMON LAW. 

Q. B. U. C. 

Corporation or Lonousuil v. Cushm ah. 

New trial — Practice. 

Where a plaintiff is disappointed in procuring 
testimony he should withdraw his record or take 
a nonsuit, and a defendant in the like case should 
apply for a postponement. If instead of doing 
so he chooses to go to trial upon weak or insuf- 
ficient evidence, he will not be relieved from an 
adverse verdict In applying for a new trial for 
the discovery of new evidence, the nature of 
such evidence must be stated. (24 U. C Q. B. 602. ) 



Q B. 



MlLLKB V. McGlLL. 



u. c. 



Voluntary conveyance — 27 Eiiz. ch. 4 — 
Registration. 
O , requiring money, mortgaged land to B. in 
1864, for £50, to enable B. to obtain it for him, 
which mortgage was registered in the same year. 
B. having done nothing, 0., in 1856, got him to 
assign the mortgage to S., who paid B. £26, but 
neglected to register the assignment until 1864. 
In the meantime 0. conveyed, for value, to M., 
to whom B., for a nominal consideration, con- 
veyed his interest. Held, 1. That the mortgage 
to B., being voluntary, was void under the 27 
Elii. ch. 4, as against the conveyance for value 
to M., and that the fact of its being first regis- 
tered could not affect its validity in this respect. 
2. That the assignment by B. to S. was fraudu- 
lent and void under the Registry Law as against 
M., a subsequent purchaser for value who had 
first registered. (24 U. C Q. B. 697.) 



C P. 



NlCHOLLS V. LUHDY. 



U. C. 



Interpleader — 28 Vic., ch. 19— Duty of County 
Court Judge under. 
The judge of a County Court has no power 
under 28 Vic , cap. 19, to refer an interpleader 
issue to be tried before the judge of the County 
Court from which the execution issued, reserving 
to himself the question of costs and all other ques- 
tions: he must either dispose of the whole pro- 



ceedings himself or order them to be disposed of 
before the judge of the court from which the 
process issued ; and where such a reference had 
been directed, on appeal from the decision of the 
judge who acted thereunder and tried the issue, 
Held, that such prooedings were coram non judice, 
(16 U. C. C. P. 160.) 



U.S. 



ESHELMAN V. LEWIS. 



Resulting Trust — Agent. 
1. A resulting trust cannot be Bet up to affect 
the title of a purchaser for a valid consideration 
without notice of the trust. 2. A person whose 
money is invested in the purchase of land by an 
agent, is not obliged to take the land and to con- 
sider the purchaser as his trustee, but may elect 
to treat him as his debtor, and claim the money 
instead of the property. 3. Downey v. Garard, 
12 H. 62, affirmed. (Pitt. Leg. Journal. Dec. 
20, 1865.) 

C. P. Nov. 18, 1865. 

Galli v. Mohgruel. 
Practice— Act — Service on defendant out of 
jurisdiction. 
A defendant, not being a British subject, and 
residing out of the jurisdiction, was served 
abroad with a writ giving him fourteen days for 
appearance, and also with a notice of the writ. 
The memorandum on the notice stated that if 
the debt and costs were paid in seven days from 
the service thereof, further proceedings would 
be stayed. The defendant had, by letter admit- 
ted the debt and service of the notice, but as the 
notice did not give the defendant the fourteen 
days limited for his appearance in which to pay 
the debt and costs, the Court refused to give the 
plaintiff leave to proceed. (10 W. R. 106.) 



CHANCERY. 



M - R- June 26. 

Griitham v. Coltoh. 

Will- Construction— Charge of debts- Insufficiency 
of personalty— Power of sale— Instructions for 
will. J 

A charge of debts upon land devised to a trus- 
tee gives him a power of sale, although it is 
expressly made "in case the personal estate 
should be insufficient ;" and the trustee is not 
bound to show that the personal estate is in- 
sufficient [See act of last session " to amend 
the law of property and trust in Upper Canada. "] 

A wiii consisting of memoranda intended as 
instructions for a more formal will, will be con- 
straed liberally, and the Court will consider how 
the conveyancer would have carried out hit 
instructions. (18 W. R. 1009.) 



V 8. N wV . 8, 1866. 

Duly v. Walmr. 
Conveyance by heir-at-law. 
An heir-at-law is bound to join in the convey- 
ance of real estate whioh his ancestor has con- 
tracted to sell, although he has no legal estate 
and no interest in the purchase money. (41 
W. R. 46.) J V 
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V. C. K. 



Nov. 9, 1865. 



Hitchih v. Hughes. 



Practice — Pro confesso — Computation of time— 

Long vacation. 

Id giving notice of motion to take a bill pro 

confetto, the long vacation will oonnt in the 

computation of the three weeks. (14 W. R. 93.) 

V. C. K. Not. 24, 1866. 

Re Lawrence'! Trust. 

Practice — Truttes — Service. 

Where a trustee pays money into court, and, 

in his affidavit, appoints a place for service on 

him of any legal proceedings, and he is not 

there to receive service, the Court will not deem 

such service good unless he cannot be found 

elsewhere on search made. (14 W. R. 93.) 



V. C. 8. 



Dares y. Nugent. 
Account — Jurisdiction. 



Nov. 21, 1866. 



The Court will endeavour to assume jurisdic- 
tion in matters of account where its doing so will 
promote substantial justice between the parties. 
Where three actions at law have been brought 
by the plaintiff against the defendant in matters 
relating to the employment of the plaintiff by 
the defendant, and these actions are consolidated 
by an order obtained by the defendant, the Court, 
if It assumes jurisdiction over any of the actions, 
will assume jurisdiction over all. (14 W. R. 94.) 



V. C. W. Nov. 21, 1866. 

In re Varlbt's Trust. 

Evidence — Petition — Affidavits tworn before 
presentation. 

Affidavits in support of a petition for payment 
of money out of Court, sworn before the petition 
is presented, but after the payment into Court, 
will be admitted as evidence. (10 W. R. 98.) 



SPRING ASSIZES, 1866. 

Eastern Circuit. 
The Hon Mr, Justice John Wilton. 



Kingston Tuesday. . 

Brockville " 

Perth " .. 

Ottawa " . , 

Cornwall Thursday 

I/Original 



.... 20 March. 

.... 8 April 

.... 10* " 

.... 17 " 

28 " 

.... 8 May. 

Midland Circuit. 

The Hon. Mr. Justice Hagarty. 

Belleville Monday 19 March. 

Napanee Tuesday 27 " 

Whitby " SApril 

Cobourg Monday 9 " 

Peterborough " 18 «* 

Lindsay Friday 20 " 

Picton Tuesday ...... 8 May. 



Home Circuit. 

The Hon. Justice Adam Wilton. 

Milton Tuesday 20 March. 



Hamilton Monday. 

Welland " . 

Niagara Friday . 

Barrie Tuesday 

Owen Sound.. " 



26 
.... 9 ApriL 
.... 18 " 
.... 24 " 
.... 8 May. 

Ozjord Circuit. 

The Hon. the Chief Justice of the Common Pleas 

Guelph Tuesday 20 March. 

Stratford " 27 " 

Berlin " 8 ApriL 

Woodstock " 10 '• 

Brantford M 17 " 

Cayuga Monday 7 May. 

Simooe Thursday 10 " 

Western Circuit, 
The Bon Mr. Justice Morrison. 

Goderich Tuesday 20 March. 

Sarnia •« 27 " 

London " 3 ApriL 

Chatham " 17 " 

Sandwich Monday 23 " 

St Thomas. Tuesday 1 May. 

Cmr of Toronto. 
The Hon. the Chief Justice of Upper Canada. 
Monday, 19th March. 

Tore and Peel. 
Monday, 9th ApriL 

APPOINTMENTS TO OFFICE. 

COUNTY CROWN ATTORNEY. 

MICHAEL HAYES, of Ongoode Hall, Eequire, Barrifiter- 
at-Law, to be Count? Crown Attorney for tbe County of 
Perth, In the room or Bgertoa Ryeroon, Require, deceased. 
(Gaiettod Jan. 6, 1866.) 

POLICE MAGISTRATE. 

JOHN CRRTGHTON, Require, to be Polios Magistrate for 
the City of Klngeton, in tbe room of Thomas W. Robinson, 
resigned. (Gazetted, Jen. 27, 1866.) 

NOTARIES PUBLIC. 

HAMILTON DOUGLAS STEWART, of tbe Town of 
Bertie, Require, Attorney-at-Law, to be a Notary Public la 
Upper Canada. (Gazetted Jan. 13, 1866.) 

WILLIAM H. MoCLIYE, of St Catharine*, Enquire* 
Barrurter-at-Law, to be a Notary Public in Upper Canada* 
(Gaaettod Jan, 13th, 1866.) 

WILLIAM MAURICE COCHRANE, of Port Perry* Km- 
Attorney-at-Law, to be a Notary Public in Upper Canada. 
(Gaiettod Jan. 18, 1866.) 

ALEXANDER ROBERTSON, of Belleville, Require, to be 
a Notary Public in Upper Canada. (Gaiettod Jan. 37, 1866.) 

CORONERS. 

ERA8TUB JACKSON, of Newmarket, Require, to he an 
Aetodate Coroner ffcr the United Oouotlee of York and Peel. 
(Gaiettod Jan. 18, 1856.) 



TO CORRESPONDENTS. 

" A Buuusna " — " Dm *' — " Li*" — under *' General 
Correepondenoe " 
*« ATMaHiT," too late for thto number. 
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Thh Attorhxy General and «thb Law Society. 



DIARY FOR MARCH. 



I . Tours. SL David. 

4 . BUN... Zrd Sunday in Lent 

6. Mod... Recorder's Court sits. Last day for notion of 
[trial for County Courts. 

II. 8UN... Uh Sunday in Lent 

12. Mem ... Last day for en-Tire for York and PMl. 

13. Tues... Qr. Sessions and Co. Court Sltttlngs In seen Co. 
15. Thurs. Sitting* Court of Error and Appeal. 

17. 8atur. St. Patrick. 

18. SUN... bth Sunday in Lent. 

22. Thar*. Declare for York and Peel. 

26. BUN... 9th Sunday in UnL Lady Day. Annun. V. M. 

30. Friday Good Friday. 

8i . Bator. Last day for notice of trial for York and Paei. 



THE 

$lpr Caintta Jafo Journal 



MABCH, 1866. 

THE ATTORNEY GENERAL AND THE 
LAW SOCIETY. 

Few men have done nrore in their genera- 
tion towards the improvement and ameliora- 
tion of the laws of a country than the Hon. 
John A. Macdonald, the present Attorney 
General for Upper Canada. No statesman in 
Canada has so largely contributed by real, 
practical and permanent measures of law 
reform to establish the law and its administra- 
tion on a sound and safe basis. A very large 
portion of the whole body of our existing 
statute laws has been placed on the statute 
book by him, and happily he has been able by 
wise and well considered legislation to promote 
the public interests without injury to the body 
to which he belongs. His efforts, moreover, 
have always been directed towards securing 
the independence and elevating the tone of the 
profession of which he is one of the brightest 
ornaments. It was fitting then that the pro- 
fession should in some way mark their appre- 
ciation of these services towards themselves 
and the country at large. 

The feeling on this subject found vent in a 
manner which was as complimentary as it 
was spontaneous— complimentary inasmuch 
as it was, with the exception of the reception 
of the Prince of Wales by the Law Society, 
only the third occasion on which a similar 
mark of respect had, bo far as we are aware, 
been paid to anyone— the first being the 
dinner to the late Sir James Macau'ay, and 
the second that to our late lamented Chief 
Justice, Sir John Beverley Robinson—and 



spontaneous, for all who could, irrespective of 
party or politics, joined in doing him honor. 
On the eighth day of February last the Attor- 
ney General was entertained at a grand banquet 
given by the Law Society in the Library of 0s- 
goode HalL The profession were represented 
from all parts of the country — the judges of 
the Superior Courts of Law and Equity, (with 
the exception of a few unavoidably absent), 
heads of colleges and collegiate institutions, 
military commanders, managers of banks and 
other prominent citizens and members of 
Parliament were also present as invited guests. 

During the course of his remarks, in answer 
to the able speech of the chairman pro- 
posing the toast of the evening, the Attorney 
general paid a fitting tribute to the memory 
of the late Sir James Macaulay, and acknow- 
ledged the great aid which the government 
had received at his hands in the amendment 
and improvement of the laws of the country. 
In equally complimentary terms he alluded to 
the assistance received from "the careful 
hand of that ablest, neatest and most correct 
of legal draftsmen Chief Justice Draper," in 
the preparation of the Common Law Proce- 
dure Act, and the adaptation of the experience 
of legal men and the common law of England 
to the wants, laws and institutions of Canada. 

After enlarging upon the services of these 
eminent men — and of which it would be 
idle* for us further to speak, for every one is 
more or less intimate with the labours of 
men, who occupy so conspicuous a figure 
in Canadian history — he paid perhaps the 
most graceful compliment of all,, when he 
spoke of one, who, though not holding so high 
a position, and not so prominently before the 
public as either of those we have named, is 
we believe second to none in devotion to the 
duties of his office, and who, whilst discharging 
those duties with the utmost exactitude and 
with much ability, still finds time to add his 
quota to the cause whieh every lover of his 
country has at heart— the improvement of his 
country's laws. We quote the language of 
the Attorney General as reported in the 
columns of a city cotemporary :— 

'* There is one gentleman at this table to whom, 
next to Sir James Macaulay and Chief Justice 
Draper, I owe a debt of gratitude for assistance 
of this nature; and I am very happy to see him 
here because he is a judge, not of a superior 
court, but a judge who would adorn the highest 
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court in the land — I mean Judge Gowan of Sim- 
coe. If you examine the act to which you have 
alluded respecting the Surrogate Courts, the 
laws respecting that portion of the Consoli- 
dated Statutes which refer to the County Courts, 
and the laws respecting the common school sys- 
tern, you will recognize the careful and legal 
mind and hand of my friend, Judge Gowan." 

We are the more pleased to have an op- 
portunity of recording this expression of 
opinion on the part of the Attorney-General, 
as we ourselves, as well as those who have 
preceded us in the management of this Jour- 
nal, are under many obligations to Judge 
Gowan for most valuable information and 
assistance on a variety of subjects. 

Mr. Macdonald also acknowledged the la- 
bours of the present Vice-Chancellor Mowat 
in the preparation of the act which was 
recently passed for quieting titles to real 
estate— a measure of great importance, already 
fully noticed in our columns, and which we 
shall again have occasion to speak of— and 
few will cavil at his just estimate of the talents 
of the Treasurer of the Law Society, when he 
said, addressing that gentleman, who presided 
upon the occasion, 

" I have been indebted again and again~to yon 
for that marvellous perception which enables you 
in a moment as it were to clear up the most 
difficult legal problems ; and the longer I have 
known you the more I have had cause to wonder 
i at and admire that extraordinary clearsighted- 
ness with which you perform work in a "few 
hours that would take other men days and even 
weeks to accomplish." 

The occasion, though not one which called 
forth or exhibited the powers of the Attorney 
General in that remarkable manner that has 
so often delighted his hearers when defending 
a friend or demolishing a political opponent, 
will long be remembered by those who had 
the pleasure of being present The arrange- 
ments for the entertainment itself, like the 
previous festive gatherings of the Society, were 
complete and satisfactory, whilst the enthu- 
siasm that prevailed was a sufficient indica- 
tion of the success of the undertaking, and of 
the feelings of admiration entertained for the 
Attorney General for Upper Canada by his 
professional brethren. 



Mr. Alexander MacNabb, Barrister, has it is 
said been appointed Police Magistrate of this 
city, in the place of the late Mr. Boomer. 



DEATH OF THE CLERK OF THE 
PROCESS. 

We regret to record the sudden death of 
Mr. Robert Stanton, who expired at his resi- 
dence on Saturday night, the 24th ultimo, at 
the age of 72 years. 

Mr. Stanton was a native born Canadian, 
and fought bravely in the war of 1812, by 
the side of his old friends, the late Chief 
Justice Robinson and Chief Justice McLean, 
and others, most of whom have now passed 
away. Ho distinguished himself at the battle 
of Queenston Heights, and was subsequently 
taken prisoner on the capture of York, now 
Toronto, by the forces under General Pike. 
At the time of the Rebellion of 1837, ho again 
turned out in defence of his country. 

He was much respected by his many friends. 
We, as well as others, will be sorry to miss 
his pleasant face and hearty greeting from his 
cosy little office in the north-east corner of 
Osgoode Hall. * 



MR. STANTON'S SUCCESSOR. 

Mr. Allan Cameron, brother of the Hon. 
John Hillyard Cameron, has been appointed 
to the office rendered vacant by the death of 
Mr. Stanton. 

The vacancy, occurring at this time has had 
the effect of preventing many cases from 
being brought on at the Spring Assizes, inas- 
much as the profession very properly doubted 
the validity of any writs issued from the 
office whilst there was in fact no Clerk of the 
Process to issue them. 



We publish in another place an important 
decision of the Court of Common Pleas in a 
case of Barnes et al. v. Cox, on several points 
connected with writs of certiorari; and 
in connection with this, though out of its turn, 
we also give a report of a case of Gallagher v. 
Bathie, lately decided in Chambers by Mr. 
Justice Adam Wilson, which will also be read 
with interest. The former case was with 
refercncc.to a certiorari to remove a cause from 
a County Court, the latter to remove one from 
a Division Court The judgment in Gallagher 
v. Baihie follows the fair and liberal construc- 
tion placed upon the Statute by the present 
Chief Justice of the Common Pleas, in Black 
v. Weihy, 8 U. U. L. J. 277. 
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Law Society, Hilary Term, 1866— Judgments— Rules in Insolvency Matters. 



LAW SOCIETY— HILARY TERM, 1866. 
The following five gentlemen, in addition to 
those mentioned in our last issue as having 
passed the necessary examinations, were, on a 
subsequent day during the same term, declared 
qualified, and were called to the bar of Upper 
Canada : — Thomas Kearton Morgan, Barrie ; 
F. D. Barwick, Toronto ; J. R Harding, St 
Mary's ; A. T. McPherson, Whitby ; and G. 
O. Freeman, Hamilton, 



JUDGMENTS— HILARY TERM, 1866. 

QUEEN'S BENCH. 

Present:— Dhap.r, C. J. ; Haaartt, J. ; 
Morrison, J. 

Saturday, February 17, 1866. 
Commercial Bank v. Great Western Railway 
Company.-— Rules nisi to rescind order made by 
a judge in chambers for inspection of docu- 
ments discharged.. 

Commercial Bank v. Great Western Railway 
Company. — Rule nisi for trial at banc, dis- 
charged. 

Ttie Niagara Bridge Company v. Great Wfttcrn 
Railway Company —Judgment to be entered for 
plaintiffs for $1,603. 

Young v. Elliott et a/.— Rule absolute for now 
trial without costs. 

Brvnskill v. Wilton tt al Judgment for de- 
fendants on demurrer to declaration, with leave 
to pUintiff to apply to amend. 

In re Kelgour and tkt Mayor of Cornwall.— 
Rule discharged with costs. 

In re Allan and the Court of Mention at Corn- 
wall. — Rule discharged. 

In re Prince and the Corporation of the City of 
Toronto. — Rule discharged. 

Clark t. Tkt Wettern Atturanet Company — 

Flahaff r. Cox. — Stands. 



RULES IN INSOLVENCY MATTERS. 

We have received the following rules, issued 
<m the 31st January last, by the Judge of the 
County Court of the County of Wentworth, 
for the guidance of officers and practitioners 
in insolvency matters in his county :— 

" Until the Judges of the Superior Courts 
frame and promulgate rules of practice to be 
observed in proceedings in Insolvency, the fol- 
lowing rules and regulations shall be in 
wee m the County Court of the County of 

an' T* 10 Clerk 0f the Count y Court shall 
«wm, either in person or by deputy, all 
meebngs of creditors, and other proceedings 
«W before the Judge, for the purpose of keep- 



ing a record of the proceedings in each case, 
filing papers and cancelling stamps. 

2. All proceedings in Insolvency shall be 
regularly entered by the Clerk in a book to be 
kept by him for that purpose. 

3. All petitions, claims, affidavits, notices 
and other papers in Insolvency (except pro- 
ceedings for compulsory liquidation prior to 
the appointment of an official assignee), shall 
be entituled as follows : 

* Insolvent Act of 1864.' 

4 County Court of the County of Went, 
worth : In the matter of A. B., an Insolvent' 

And no paper shall be received and filed 
unless the same is properly entituled. 

4. Proof of the publication of all notices ir. 
the Canada Gazette and in local ]> 
of the mailing of all notices required to be sent 
by mail to creditors, shall be by affidavit, and 
the affidavit shall state distinctly the dates of ' 
publication and mailing of notices. 

6. In cases where notice is required to be 
given of any petition or application before 
hearing the same, the petition and affidavits, 
or affidavits on which the application is made, 
shall be tiled and a summons to shew cause 
obtained from the Judge, and the affidavit or 
affidavits shall shew the residence of the party 
requiring to be notified, and the distance of 
such residence from the place of hearing. 

6. The summons may be enlarged from time 
to time in the discretion of the Judge, and on 
such terms as he may think just 

7. Whenever any number of days is pre- 
scribed for the doing of any act in Insolvency, 
the first and last days are not included, and 
when the last day happens to fall on a Sunday 
or other legal holiday, the following day shall 
be considered the last of such days. 

8. The affidavit of indebtedness made by a 
creditor in order to obtain an attachment for 
compulsory liquidation, shall set forth the par- 
ticulars and nature of the debt, with the same 
degree of certainty and precision as is required 
in an affidavit to hold to bail. 

9. In all appeals from the award of an 
assignee the matter in dispute shall be set 
forth in writing, in a clear, precise and intellU 
gible manner, and it shall be accompanied by 
a copy of the evidence taken before him, and 
of such documents filed by him or in his pos- 
session, as relate to the subject matter of the 
dispute. 

10. The appointment of an official assignee, 
and the discharge or confirmation of the dis- 
charge of any insolvent, shall be executed in 
duplicate, ane of which duplicate parts shall 
be filed in court 

11. Before any application for the discharge, 
or the confirmation of the discharge of any In- 
solvent will be entertained, all deeds, docu- 
ments, notices and other papers required by 
the act to be filed, shall be filed in Court 
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2 3, 3very assignee applying to be discharged 
f!ron the office of assignee, snail pass and file 
iia<Q»urt his final account, together with the 
'bask certificate of deposit required by the act, 

if any money remains in his hands, and at the 
ttime.df granting such discharge he shall de- 
.posit da Court all documents and papers in his 

bands belonging to the estate." 



SELECTIONS. 



TESTIMONY OF PARTIES IN CRIMINAL 
PROSECUTIONS. 
Some • eight years have elapsed since the 
•writer published in these pages some reasons, 
ttrfaich presents* 1 themselves to his mind, in 
:favour of repealing the rule of evidence which 
tPtfobibited parties to law suits from testifying 
tin their own hehatt This was a subject then 
straggly agitating the mind of the legal pro- 
fession is the State of New York, and in the 
spring of 1857, the (Contemplated change was 
effected, and ever since, parties to civil suits 
have stood on the footing of other witnesses 
in the courts of our .fttate. It w confidently 
claimed that the change worked a great reform. 
Occasionally an ex-judge or lawyer of a very 
old school may be met, wko, although he sees 
the manifest convenience and justice of the 
new enactment in every suit that he tries, yet 
is so wedded by habit and association to the 
old rule, that he experiences a pang at parting 
with it He feels, at best, like an invalid 
who has obtained a release from a chronic 
tumor or wen — a strange sense of freedom, a 
constrained sort of relief. He misses the 
accustomed exercise of his ingenuity in the 
picking up of shreds of foots from those but 
remotely connected with the subject of the 
litigation, and having but an imperfect know- 
ledge of it, and the dexterous weaving of a 
thousand threads '.together into a web, (how 
often "of the whole cloth;") while in the bosom 
of his client all the time rested the complete 
and perfect knowledge, which he was not 
permitted to disclose. He is terribly tried 
about u total depravity," and man's natural 
bent towards falsehood. And therefore he 
gravely shakes his head (not that there is 
anything in that, as an eminent British advo- 
cate once said of an antagonist who indulged 
in the like dumb show), and sighs — acti tem- 
ports laudator — for the good old times of 
chancery, common law pleading, and pay by 
the folio, and everybody as witnesses except 
those who knew something about the subject- 
matter ; — the days when law was an expensive 
and narrow monopoly, rather than the great 
conservator of order and the champion of 
truth. He will not give you any reason for 
his faith : he has none. He simply runs into 
the formal rut of cant, and rehearses phrases 
to you such as the judges use <when they de- 
cide without a reason : " the exercise of a 
sound discretion," ^ the danger of innovation," 



or, u man Is at best but a fallen and unrelia- 
ble creature." There is not a great deal of 
this idolatry of the dead rule, for the public 
opinion is overwhelmingly in favour of the 
present practice. It is seldom that an acting 
judicial officer can be found who does not 
heartily approve the reform, and unhesitat- 
ingly avow that it has saved the time of the 
court and of the parties, has simplified the 
trial of causes, has discouraged dishonest liti- 
gation, and has promoted the elucidation of 
truth. And if a vote could be taken to-day 
upon the subject, among our profession, at 
least nine out of ten would bold up their 
hands for a continuance of the rule asv now 
administered. Indeed, we doubt whether 
any sane man can be found in our State who 
would be willing to return to the old system. 

But reform is progressive, and the active 
mind of the nineteenth century is already 
agitating the inquiry : M If we make parties t* 
civil suits witnesses for themselves, why not 
permit the defendant in criminal proceedings 
to testify on his own behalf?" 

There was some show of reason in a rule 
which enacted that both parties are disqualified 
from testifying on their own behalf; there was 
some faint sense of justice in it ; it seemed 
at least impartial. But it must be remembered 
that in criminal actions only one of the parties 
is disqualified. The people may always be 
heard ; vox Popvli vox Dei in the courts of 
justice; bat the defendant is infamous— let 
his mouth be closed. And so we see presented 
the extraordinary spectacle of an interested 
man testifying against his neighbour who 
cannot open his mouth in exculpation. Who 
can tell how often revenge or avarice may 
impel to perjury or prevarication, and the con- 
sequent punishment of innocent men? In 
every criminal proceeding the prisoner is set 
up as a mark for the arrows of the public 
prosecutor, with all his crowd of clients be- 
hind him, while the accused is compelled to be 
dumb.* 



* A recent ense Id KonUnd having attracted ranch 
attention, we give a statement of it, condensed from the 
Law Timet of Septemder 30th, 1865, and subsequ+»t 
numbers, at a strong lUustmtton ot the remarks In our 
text 

A Madame Valentin had UthI for thirty years with a 
merchant of Bordeaux, who. on his death. gave her, mm sh* 
alleged, certain railway •hurts of oonaiderabte Tallies. Hie 
heir, one Madame Builllon. disputed the validity of thta 
deathbed gift, charged Madame Valentin with obtataftng 
■ irrepUUoosly. piwvcuted her before one of the 

Paris, obtained a conviction and a sentence of 



the 
tribunals at 



six months Imprisonment. The railway stock having been 
brought to England, the question was again raised there In 
the form of an action In the Court of Exchequer. The trial 
lasted Are days, and Madame Valentin succeeded In praetJ- 
cally reversing the decision of the Parts court and 
establishing the validity of the gift to herselt While th«ee 
proceedings were pending Madame Valentin went to Bog- 
land for the purpose of selling a portion of the stack, 
ftooompanied bv a man railed Lafoumtde. After a while she 
quarrelled with him. and h- then alll«d hlmoelf with the 
other party. He made an afndnvlt alleging that Madame 
Va!«tttin Intended to leave Kogland. ;8he was arretted 
nnder the Abscondlntr Debtors' Act, and not being able to 
And balL was comii|tt*d t» prison, wher* nhe lay for five 
nvnth«. until th* trial by th* G»urt of Kxchnqoer and the 
verdict in li»r favour tll»rn*rged h»*r. She th*n nroafuted 
Lilbureade for perjury In the affidavit thit had obtalnal 
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Now is there not a manifest discrepancy 
between the theory and the practice of the 
law? The theory is, that every person 
accused of crime is to be presumed innocent 
until convicted. But the practice too often is 
to consider him both guilty and infamous 
until he shall satisfactorily establish his 
innocence. In pursuance of this corruption 
of the theory in many of our States (but not 
in our State, thank Heaven !) if one is accused 
of selling liquor without a license, or smug- 
gling a few pounds of tobacco across tho 
frontier, he is put in a pen surrounded by a 
spiked railing, and a sulky individual is 
stationed at its door, with a long pole, to frown 
upon his counsel when the accused whispers 
suggestions in his ear, and to say, in effect, 
to the public : " Look upon this malefactor." 
And yet. Law, in the person of the grave and 
learned judge upon the bench, will say, upon 
request of the prisoner's counsel : u Oh yes, 
to be sure ; gentlemen of the jury, the burden 
is on the district attorney to prove the pris- 
oner's guilt; the law presumes his innocence; 
you must have no reasonable doubt that he 
committed the crime;" and then the jury turn 
their eyes from his honour to the prisoner, 
and in his humiliating position they see a 
practical contradiction of the law's benignant 
theory. The writer never enters a country 
court-house and sees one of these detestable 
pens, without a strong desire to huddle our 
legislators into it, and try them for incon- 
sistency, inhumanity, and indecency, without 
a presumption in their favour 1 And is not 
the rule we are considering just as effectual a 
contradiction of the theory of the law ? They 
have come down to us together from darker 
ages, and they both deserve the name of 
of barbarisms. 

It must be remembered that the writer is 
only appealing to those communities which 
have abrogated the common law rule in regard 
to parties in civil suits, for his remarks can 
have no application to those localities where 
tho rule is unchanged. But in the former, 
is it not the topmost height of inconsistency 
to let John Doe testify in his own behalf 



h«r arrest. He was convicted and sentenced to eighteen 
aaooths imprisonment Upon this the other party took 
theHke proceedings aninst her, and prosecuted her for 
perjurj fbr having, in her evidence, sworn that she h«d 
never threatened to leave Ku<tland, as Lafourcade had 
alleged. She was in tarn convfrted, and thus was exhibited 
the extraordinary spectacle of two pjrsons convicted and 
punished for perjure in a transaction in which it is quite 
certain that both could not be guilty. In the one case, the 
prosecutor being heard and the prisoner's lips sealed, the 
story of the former Is believed. In the other they have 
ebanged places; the prosecutor Is now the prisoner, and the 
prisoner is prosecutor ; the story of the latter la heard but 
not that of the former, and again there Is a conviction, 
sJtbooejh utterly tnconaUtent with the former conviction, 
when the position was reversed. 

Them being no court of appeal or other legal mode of 
righting such a ease in Eogtand, resort was had to the 
clemency of the Crown, and Madame Valentin received not 
an acquittal, to which she wee of natural right entitled, 
botap-m&m fbr a crime of which nobody believed her 
guilty, and of which she, In all probability, would never 
have b-wn convicted had she been allowed to be beard In 



when sued by Richard Roe to recover the . 
value of a pair of chickens sold and delivered, 
and yet prohibit him from testifying, when * 
Richard Roe complains that he stole,, the , 
aforesaid chickens ? John may say anything . 
he chooses to avoid paying a few paltay shil- 
lings, but when the charge is of larconcy, and ( 
disgrace and dishonour are threatening him 
and his family, and the penitentiary - stares 
him in the face, the tender and benignant law 
says : — " Oh no, John, that would- never do. 
We cannot allow you to say thafeyou were . 
not there, or that you had bought ,the . 
chickens, and merely went to«feteh them 
away, or anything else tending* to. .clear your- 
self; for you see, John, it would be against ■ 
public policy, and the old and ^eU-established 
rule of evidence, and would; work great in- 
jury, and tend to promote perjury ; for you, % 
being complained ot for stealing a pair of' 
chickens, cannot be expe^u to speak the' 
truth under oath, so great is the depravity of 
human nature. We are sorry for you ; you 
are unfortunato ; but the- law is inexorable ; 
and as for your family, if ♦ they shall become 
needy, we have in our tenderness provided an , 
asylum for them in the* almshouse." And so , 
it goes — John to the* jaiV and hjs family to the,, 
poor-house: — and tha judge pulls down his. 
spectacles and calls* thq next case, with a. 
severe dignity and an unimpassioned voice,, 
apparently and really unconscious that he has , 
been assisting in tfca perpetuation of a great, 
error and accessory te .a monstrous injustice* 
A judge of New ¥jork~-rno less an historical: 
personage than ha whom Irving has immortal- 
ized as the " great* congressman" — was once 
called on, in the discharge of his official 
duties, to sentence a, negro slave, owned by 
one of his neighbours and whom his honour 
had known JrW. boyhood, fos, some trifling 
offence. " Stand up Zingo," said his honour ;[ 
" what haravou to say why the sentence of 
the law should not be pronounced upon you P** 
The criminal, frightened out of what little wit 
nature had given him, commenced stammer-, 
ing in a painfully confused manner, "Why—, 
massa-wnassa— Knickerbocker — " "Not- a. 
word, Zingo!" interrupted bis honour, "nob 
a word!" and sentenoe was pronounced. And 
so it is. every day. The law demands of us to. 
prove our innocence, but shuts our mouth 
when, we essay to speak it 

That which we here compkuB of is, that tho 
law upon this point has not the merit of 
consistency. We are not now considering the 
question ia the aspect of policy. The only 
theory upon which the testimony of a party 
to a civil action was excluded, was, that it 
was taken, fov granted that if he stated any- 
thing favourable to himself it must necessarily 
be perjury ; and that can be the only theory 
upon which to base the exclusion of his testi- 
mony in a criminal proceeding. There is no 
hesitation in courts in receiving admissions or 
confessions of persons charged with crime; 
we are always ready to accept a plea of guilty ; 
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\we are never skeptical about a man's story 

*when it bears agairst him ; it is only when 

'he tells us something which makes for him 

that we hesitate, and the reason can be no 

- other than that which we have intimated. But 
having discarded the theory in the one case, 

- we must also do it in the other, if we are to 

• be called consistent The reason of the ex- 
-elusion having ceased any longer to commend 

itself to our minds in the former instance, we 
ought no longer to allow it to prevail in the 
. latter. 

But we assert that the law has never been 

* consistent m its administration of the rule as 
to criminals, even if it be admitted that the 
rule is just and expedient There is one in- 

. stance in which the criminal is permitted to 
tell his own story, and that is before the exam- 
ining and committing magistrate. "Zingo" 
. may here say why sentence should not be pro- 
. nounoed upon him ; but he must be careful, 
for the privilege is two-edged and cuts both 
v ways, and oftener, in the hands of officials, is 
' turned against him than against his accusers. 
Here, then, he may«tofo — not fatify, for his 

* testimony, of course, would be a lie — but state 

• whatever he has to say in exculpation. And 
what he says is gravely written down, and 

* this statement may be road in evidence, upon 

• the trial, against Aim, if the district attorney 
' pleases ; and as it contains all that he stated, 

some things favourable to himself, or intended 
1 by him to be so, must necessarily come out 
before the jury who sit to try him, and that 
^ without the sanction of an «ath. So after all, 
the law does permit the prisoner, in this 
•second-hand manner, to present his exculpa- 
tory statements to 'the jury upon his trial, 
and these exculpatory statements are received 
without possessing, even in form, the sacred 
character of statements under oath. Now, if 
the prisoner may be heard, unsworn, before 
the examining magistrate, why not before the 
jury, after having taken the oath! If he is to 
be in the least credited before one judge, will 
the presence of twelve additional! udges cor- 
rupt him ? Or is it the oath itself that inspires 
him with deceit and falsehood ? If he is to be 
heard at all, why not at all times and places? 
If his statements are receivable to influence 
the magistrate in holding or releasing him, why! 
should they not be received in the form of legal 
testimony to influence the jury in convicting or 
acquitting him ? Is there any objection to the 
jury's judging for themselves from the bearing 
and demeanor of the accused, under oath, of 
the probable credit due to his statements 
before the magistrate ? Can it be true that 
the real object of the law in permitting pris- 
oners to make their statements before the 
magistrate, is to set a trap to catch unwary, 
unadvised, ignorant, or confused defendants, 
by giving the district attorney the right to use 
the statement on the trial, and not giving the 
.same privilege to the accused ? In any view, 
we urge that here is a great absurdity. The 
law sees the injustice of striking the acccused 



utterly dumb, and therefore tolerates an ex- 
ception to its rule. Precisely so did the law 
make many exceptions to the rule in civil 
suits from the necessity of things. And a 
rule to which so many and such important 
exceptions are necessary or expedient must 
itself be unnecessary and inexpedient 

But this is not the only practical inconsist- 
ency of which we have to complain in this 
regard. Let us remember that the object of 
the law is to develope truth,and that the reason 
assigned for the exclusion of the accused is, 
that the accusation itself renders the accused 
unworthy of credit Now there happen to be 
two indicted for the commission of a joint 
offence. The public prosecutor finds it im- 
possible to convict either of them by extrane- 
ous evidence, and therefore offers one, that if 
he will confess the crime and inculpate his 
accomplice, he shall go free and his accomplice 
alone shall pav the penalty. Here is a very 
strong temptation for an honest man, wrong- 
fully accused, and what rogue could withstand 
it? Legal grace does its work, and the 
scoundrel of the spiked pen is translated to 
the witness-box, and we send his accomplice 
to prison on his testimony. Here the testi- 
mony of a man is received, not only when 
charged with crime, but when confessedly 
guilty. True, here and there the books say 
he must be corroborated, but in practice this 
is more matter of form than substance, and a 
jury seldom fails to convict on such evidence. 
Is the law quite as punctilious here as in the 
case under consideration ? The object ought 
to be to ascertain the truth. But suppose the 
prisoner appealed to for "state's evidence " 
should offer to give a narrative consistent only 
with the innocence of liimself and his fellow- 
prisoner ; would the district attorney produce 
him, think you? Oh, no; the depravity of 
human nature then suggests itself to Mr. 
Attorney's mind, and he declines ministering 
to it It will be noticed that the witness is 
depraved if he claims to be innocent, but pure 
if he confesses his guilt The law will not 
listen to either of the accused as prisoners, 
because they are not to be believed ; but it 
will select one of them and offer him a pre- 
mium, if he is' really innocent, to become a 
perjurer at the expense of his companion. In 
the one case, it perchance refuses to hear the 
truth ; in the other it offers inducements to 
men, possibly honest, to degrade themselves. 

The rule of which we are speaking some- 
times produces in practice very ridiculous and 
amusing results. Noakes and Stiles have a 
quarrel in the street; they come to blows; 
each supposes his antagonist in fault; each 
starts instantly for the police justice, to prefer 
a complaint for assault and disorderly con- 
duct; Noakes, having longer legs or better 
wind, arrives first and procures a warrant 
against his adversary, who comes panting into 
court, shortly after, just in season to find 
himself in the custody of the constable, an 
infamous man, and not allowed to raise hit 
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voice in his own behalf; and so he is fined. 
Next day the parties meet again, and have a 
repetition of the quarrel, and each supposes 
the other to blame as before ; again they start 
for the temple of justice, but this time Stiles, 
having improved by his training, or discovered 
some short cut, turns the tables on the agile 
Noakes, and renders him infamous and un- 
worthy of credit ; and therefore this time the 
fine is imposed on Noakes. Thus a man's 
credibility may sometimes depend upon the 
length of his legs or the soundness of his 
lungs. But let us suppose that in the case 
we have mentioned, Noakes now brings a civil 
action against Stiles for the same cause, even 
after his conviction ; then both Noakes and 
Stiles are competent witnesses on their own 
behalf, and it is entirely competent for the 
civil tribunal to render a decision entirely at 
variance from that of the criminal tribunal. 
So v in the first instance, the law, refusing to 
hear Noakes on account of his infamy, pun- 
ishes him on the testimony of Stiles ; in the 
other, having heard both the parties, it re- 
fuses to punish him at all, but subjects Stiles 
to damages and costs for the very same trans- 
action, and that after Noakes had been 
rendered "infamous and unworthv of belief," 
on account of the criminal proceedings, charge, 
and conviction. 

But to take a more serious, but not more 
possible view, the practical working of this 
rule will be found equally objectionable, in a 
variety of instances, in regard to which there 
is hardly room for controversy. A case of 
very frequent occurrence in our courts is the 
accusation of rape. In many, and perhaps a 
majority of instances, the allegation is made 
by ignorant or obscure women against men of 
fair reputation, who, up to the hour of accusa- 
tion, have stood as persons of probity and 
respectability. In this kind of proceedings 
there can generally be but one witness, and 
that the complainant, and as a general rule it 
may be said that there can ordinarily be but 
one question, and that of consent, for the 
accuser usually has the first necessary element 
to the offence substantially undisputed and 
acknowledged. But the question of consent 
is a close one, depending upon nice shades of 
action and meaning, and it behoves the law, 
where there is such an ample field for the 
operation of fraud and conspiracy, to exercise 
extraordinary caution. Here, then, it would 
seem, there is an example of great hardship 
in the enforcement of the exclusion. Can 
there be any doubt that in at least half these 
cases the statement of the accused would 
materially modify the narration of the prose- 
utrix and reasonably shake her credit in the 
minds of the jury ? But it is not permitted, 
and the life or the liberty of the unfortunate 
accused is at the mercy of a designing, a 
revengeful, or a corrupt woman. 

There is yet another class of cases in 
which it would seem eminently proper to 
admit the testimony of the accused, and that 



is when the corpus delicti depends upon the 
animus of the defendant, or rather upon his 
knowledge of extrinsic circumstances and the 
reasons that operated on his mind at the time 
of the transaction. Perjury sometimes pre- 
sents an example of tins description. Here 
the jury are often expected to peer into the 
mind of the accused, and form an opinion as 
to whether or not he knew the falsity of that 
which he averred under oath. What objec- 
tion can be raised against allowing him to 
testify concerning his knowledge and his 
belief at the time of his original testimony, 
and subjecting him to a critical cross-examina- 
tion upon the subject ? 

Again, in cases where the accusatory evi- 
dence is strictly circumstantial. It is an old , 
dogma that " circumstances cannot lie," but ' 
experience has shown that they sometimes do 
"lie" as qrossly as "figures." Although not 
an every-day occurrence, yet once in a while, 
an innocent and reputable man has been 
environed by a network of circumstances, 
apparently damning, and yet time has devel- 
oped a theory entirely consistent with his 
innocence. We care not how seldom it occurs ; 
it is sufficient if it can ever occur. The law 
ought to guard as tar as practicable against 
the possibility of injustice. It is better that 
a thousand guilty should go unpunished than 
that one innocent man should suffer. Tf the 
testimony of such a man, under such circum- 
stances, can throw any tight upon the trans- 
action, surely the jury ought to hear and 
judge of it 

We can imagine — many of us have seen — 
frequent instances in which court, jury, wit- 
nesses, officers, and spectators would unite 
in saying that the prisoner ought to be allowed 
to testify. If there is or can be one such in- 
stance, the exclusion should be done away in 
all. The law draws no distinction as to cir- 
cumstances in this respect r l he law "is no 
respecter of persons." Its rules are for all 
men, in all places, and at all times, or ou^ht 
so to be. The test should therefore be credi- 
bility. And the question of credibility should 
always be submitted to the jury. Tf the 
accused is unworthy of credit, they will not 
believe him ; but if his testimony and bearing 
commend themselves to their belief and 
respect, they ought to and will believe him. 
And here let us add, that in our opinion, the 
cross-examination of an accused person would 
greatly tend to the development of the truth. 
If innocent, he will not be shaken or confused. 
If guilty, to use the expressive words of 
Chief Justice Appleton in speaking of this 
subject : "His truths and his falsehoods are 
alike perilous. He is pressed by question 
upon question. He evades or is silent. 
Evasion is suspicious. Silence is tantamount 
to confession." And thus, instead of promot- 
ing error, we enlist a new agent in the service 
of truth. 

• We are aware of the great prejudice in the 
minds of men on this subject So great is 
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the prejudice that they are not disposed to 
give fair scope to the experiment Thu9 in 
Connecticut, where the legislature, in enacting 
a law authorizing parties in civil actions to 
testify on their own behalf, inadvertently 
made the provision so broad as to cover 
criminal proceedings, the legislature repealed 
the obnoxious portion of the enactment the 
very next year. And yet the member for 
Fairfield, while on his way to the station to 
take the cars for the capital, where he should 
in his seat vote for this repeal, might have 
seen the well-preserved whipping-post on 
Fairfield Common, directly in front of the 
ancient and honoured temple of justice, and 
drawn from the sight a useful lesson on reform. 
Then in our State, where the legislature last 
winter modified the pre-existing law on this 
subject, which allowed parties to civil actions 
to be sworn, so that to day it clearly embraces 
criminal proceedings as well as civil suits ve * 
judges are found so timid as to reject the 
proffered testimony of the accused in criminal 
cases, and for no better reason than that the 
legislature " could not have intended to do 
such a dreadful thing." 

In the State of Maine, where the sun rises, 
the law-makers, in 1859, passed an act en- 
abling the respondent in any criminal prose- 
cution for libel, nuisance, simple assault or 
assault and battery, by offering himself as a 
witness, to testify ; and in 1868, the provision 
was extended to all criminal proceedings what- 
soever. This extension of the rule is a strong 
argument in its favour, derived from practical 
experience. And Chief Justice Appleton, in 
his admirable letter on this subject (published 
in these pages in August last), which deserves 
to be written in letters of gold, says of these 
changes: "So far as I can judge, they are 
favourable to the ascertainment of truth — the 
great end for which judicial proceedings are 
instituted. I anticipate from the change pro- 
posed a greater certainty of correct decisions 
in criminal proceedings. The guilty will be 
less likely to escape. The danger of the un- 
just conviction of the innocent will be dimin- 
ished." 

A great many other reasons might be 
advanced to show the expediency of establish- 
ing a Lew practice on this subject But 
perhaps to adduce them would answer no 
useful purpose. And after all, we are advo- 
cating no new thing. It is a remarkable fact 
that argument on this topic is needed in no 
language save the English. In no civilized 
countries on the face of the globe save those 
where the English language is spoken, is a 
person accused of crime prohibited from testi- 
fying in his own behalf. In all countries, 
except those which boast the superior civiliza- 
tion and culture which have given the Anglo- 
Saxon his merited supremacy in the affairs of 
the world, the accused is allowed, and even 
required, to submit to the tribunal before 
which he stands for trial, his own version, ex- 
planation, or denial, and these are received 



and considered, and are awarded such credit 
as they are worth. How is this ? Is the 
English tongue peculiarly "to falsehood 
framed f Or is it because our law-reform has 
not kept pace with that of other countries ? 
Have we not confined ourselves too closely to 
narrow reasonings upon human depravity, and 
the unreliability of human testimony, and 
lost sight of the fact that we have provided a 
competent tribunal to judge of its reliability ? 
But it is not too late to reform our practice. 
Error is not any more respectable because it 
is hoary. "The eternal years of G&d /*' 
belong to truth alone. It will not do to say that 
the men of the nineteenth century have no 
conscience. It now lies with the lawyers of 
our country to agitate and consummate this 
needed amelioration. They have always been 
the recognized champions of men's rights, 
and the redressers of their wrongs, and to 
them the world looks, and on them it calls, to !| 
establish just, consistent, and equal laws, to \ 
administer them faithfully and conscientiously, 
and ever to lend a willing ear to every sugges- 
tion of possible injustice and probable reform. 
It rests with- our profession now to blot out 
this abuse from our statute books, and to 
make our Jaws, in this respect, equal in justice 
and policy, as we believe they are in most 
respects superior, to those of the others civi- 
lized nations of the earth. — American Lav 
Register. 

TRIAL BY JURY. 

The unfitness of juries for the determina- 
tion of disputes receives confirmation almost 
daily in every court for the trial of civil suits. 
The single argument advanced in favour of 
the unanimity of judges in criminal cases — 
that no man ought to be pronounced guilty of 
a crime unless it is so proved as to convince 
twelve men of average intelligence — is wholly 
inapplicable at Nisi Prius, where it is a ques- 
tion of balance of testimony and comparison 
of rights and wrongs. Here real unanimity 
is impossible, or nearly so, and if the jury is 
to be preserved as part of the system, the 
fiction of unanimity should be abolished, and 
the verdict should be determined avowedly, 
as it is usually in fact, by a majority. The 
more intelligent the jury, the more probable 
it is that they will differ in opinion ; and the 
more honest they are, the more steadily will 
they refuse to sacrifice conscience to conve- 
nience, and assent, nominally, to a verdict 
from which their minds dissent 

The comical exhibition in the case of Hill i. 
Finney is another startling illustration of these 
truths. The defendant, a solicitor of the high- 
est respectability, had advised the plaintiff, 
who was his client, not to go into the witness- 
box in a divorce suit, in the defence of which 
he was acting as his solicitor. A decree 
having gone against him, the defendant found 
it necessary to save his commission in the 
army by vindicating the character which the 
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proceedings in the Divorce Court had dam- 
aged- The solicitor, Mr. Finney, was accord- 
ingly made the unlucky scapegoat for this 
purpose, and the form in which it was at- 
tempted was that of an action against Mr. 
Finney for negligence us a solicitor in giving his 
client advice not to offer himself as a witness, 
which, as it was alleged, was the cause of the 
adverse issue of the suit This, of course, 
reopened the whole question, and the pro- 
ceedings in the Divorce Court were tried over 
again in the Queen's Bench. The Lord Chief 
Justice put strongly to the jury the point as 
to negligence by the defendant, and expressed 
his own opinion that it had not been proved. 
He then submitted certain questions to the 
jury, who retired, and after an, absence of 
three hours returned and read from a paper 
the following finding : 

1. That there was a defence as to the charges 
of cruelty. 

2. That there was not a defence on the ground 
of the recriminatory charge of adultery. 

S. That the plaintiff did not lose the benefit of 
his defence through the advice of the defendant, 
an alleged bv the plaintiff. 

This obviously amounted virtually to a ver- 
dict for the defendant, and was so understood, 
but the foreman was proceeding to say some- 
thing about damages, when he was interrupted 
by the Lord Chief Justice, who said that, as 
the finding was substantially a verdict for the 
defendant, there could be no damages. The 
foreman said that the jury had so understood 
it. Then followed this dialogue: 

Cockbubn, C. J. — Why yon see, gentlemen, the 
plaintiff must have a cause of action in order to 
recover damages, and, as I told yon, he could 
only recover on the ground that the defendant 
gave him the alleged advice, which yon have 
negatived, so that he cannot upon those findings 
be entitled to recover damages. 

The foreman said he believed his brethren had 
agreed to their findings on the supposition that 
they would be enabled to award damages. 

Cockbur*, C. J.— That would not be so. The 
plaintiff's case consisted of two parts — that he 
had a defence, and that he lost it by the defen- 
dant's advice. You have negatived the latter, so 
that he cannot recover. 

The sapient jury again retired. During 
their absence council submitted that, the find- 
ing being a verdict for the defendant, there 
was nothing for the jury to consider. The 
Judge being of that opinion, the jury were 
sent for : 

Cockbokx, C. J., addressed them in these terms: 
Gentlemen, it has occurred to me that I should 
not be discharging my duty either to the parties 
or to you if I allowed: you to retire to reconsider 
your verdict without giving you a word of warn- 
ing. You have, after several hours' consideration, 
solemnly recorded your deliberate verdict that, in 
your judgment, the defendant did not give the 
advice complained of, and which forms the ground 
of the action. It seems, however, that some of 
yon, having found the other issue in favor of the 
plaintiff, desire to give him damages; but that 



you cannot do. You cannot give damages against 
the defendant when you have acquitted him of 
that which was the cause of action. You have 
come to a conclusion in favour of the defendant. 
You cannot, because you are disappointed in your 
intention of giving damages to the plaintiff, swerve 
from the verdict you have already deliberately 
adopted and deliberately returned. 

Tne jury, the majority of whom appeared by 
their gestures to assent to what was thus said, 
consulted among themselves, when one of them 
said something about an inconsistency between 
their findings. 

CocKBuay, C. J. — There is no inconsistency at 
all, gentlemen. Your findings are perfectly clear 
and consistent You have found that the plain- 
tiff had a defence, but that he did not lose it by 
the defendant's fault. But the ground of action 
against the defendant rests partly upoYi the latter 
part of the case, which you have negatived ; and 
as you hive negatived an essential part of his 
case, you cannot give him damages. 

Again they retired, and after an absence of 
half an hour returned with a verdict for the 
plaintiff, damages one farthing, to the mingled 
amazement and amusement of the whole court 

The report continues : 

Cockbubn, C. J., after a silence of several mo- 
ments, said : — I am afraid that will be an abortive 
result. You find for the plaintiff, and you give a 
farthing damages. 

The Foreman said that was so — that was their 
verdict 

Cockbubn, C. J. (after another pause) — Then do 
I understand that you now find the defendant did , 
give the advice alleged ? 

The Foreman.— We do. We find that it was 
given. 

CocKBoaw, C. J. (in a tone somewhat contemp- 
tuous) — Why that is inconsistent with your former 
finding I 

The foreman said that was their finding. 

Cockburm, C. J. — You think that the plaintiff is 
entitled to a verdict but not to damages ; that he 
has lost his defence through the defendant's fault, 
but that he has suffered no loss ? 

The Foreman. — Yes; but we desire to give him 
another start in life ; a new trial in the world, so 
to speak. 

Cockbubn, C. J. — I understand you. It is evi- 
dently the result of a compromise, and may make 
worthless this ten days' trial. Your former find- 
ings satisfied, I think, the justice of the case. 
However, such is your verdict. 

Here we have an absurd verdict and a soli- 
citor, who is found by the jury, to have been 
guilty of no negligence, and in -no way in 
fault, is mulcted in heavy costs, because some 
of the jury, with more of heart than brain, 
wanted to do a good turn to the plaintiff on a 
matter not on issue before them. What bet- 
ter proof could there be than this of the folly 
of requiring unanimity in civil causes ? 

The Profession will sincerely sympathise 
with Mr. Finney. He can certainly obtain a 
new trial, but will not the first loss be the 
best? The verdict has relieved his profes- 
sional reputation from the imputation sought 
to be cast upon it by his unworthy client. — 
Law Times. 
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LAW REPORTERS. 

One of these was Sir Cresswell Cresswell, 
whose last judicial labour** as Judge Ordinary 
of the newlj-cf taMi.shed Divorce and Probate 
Court were of signal service to the country, 
and who had previously, as a judge of the 
court of Common Pleas, commanded the 
respect and admiration of the public and the 
profession. Sir Edward Hall Alderson was 
also a Queen's Bench reporter from 1817 to 
1822. On the Northern Circuit Alderson was 
one of the most esteemed and efficient juniors 
of his day ; and who thrt remembers him on 
the bench will forget his ready wit, his apt 
illustrations, and profound knowledge? A 
judge who but, the other day was- followed to 
the grave bs/ his brethren with unusual marks 
of respect, was also a distinguished reporter. 
Sir Charles Crompton — to whom we refer — 
was associated in the Exchequer reports, first 
with Mr. Meeson, and then with Mr. Meeson 
and Mr. Roscoe. Lord Chief Justice Jervis, 
one of the acutest lawyers of his day was 
also, when at the bar, for some time a reporter. 
Another Chief Justice, when '* plain John 
Campbell," reported the Nisi Prius rulings of 
the great Ellenborough. In after years Camp- 
bell could, with pardonable vanity, refer to 
his reports as enhancing the reputation of 
Lord Ellenborough as well as his own. 
"When I was a Nisi Prius reporter," he 
writes, in the "Lives of the Lord Chancel- 
lors," "I had a drawer marked 'Bad law,* 
into which I threw all the cases which seemed 
to me improperly ruled. I was flattered to 
hear Sir James Mansfield, C. J., say, 4 Who- 
ever reads Campbell's Reports must be aston- 
ished to find how uniformly Lord Ellenbo- 
rough's decisions were right.* My rejeected 
cases, which I had kept as a curiosity, not 
maliciously, were all burnt in the great fire in 
the Temple, when I was Attorney-General." 
— The Reader. 



UPPER CANADA REPORTS. 



QUEER'S BENCH. 
{Reported by C. Robiktsost, Enq , Q.C., Reporter to the Cburt.) 

Miller v. The Corporation of the Township 
of North Frkdbricksburoh. 

C. & IT. 0. ch. 64, tec. 837 —Limitation of actum*. 

The Municipal Act *-c. 337, provide* that actions against a 
municipal corporation for not- repairing high way* mast be 
brvught "within three months alter the damages hare 
been sustained." 

The plaintiff's mare fell through a bridge, and died four 
months after fr»m the Injuries received : Held, that the 
atAtut* bepitu to ran from the occurrence of the accident, 
not from the death. 

[Q.B.,M.T.,1865.] 

Appeal from the County Court of Lennox and 
Adding ton. 

ThU action was brought on the 6th of May, 
1865, .against the Municipality of North Fre- 
e ricksburgh, for the loss of the plaintiff's mare. 



which 'fell through a hole in a bridge on the 
Mohawk Bay road, on the 27th of November, 
1804, and died on the 23rd of March, 1865, 
from the injuries received. 

It was objected at the trial that the action was 
not brought within three months after the de- 
ranges had been sustained, according to section 
337 of the Municipal Act, Con. Stats. U. C. 
ch. 54 

The learned judge held at the trial, and after- 
wards in term, that the three months began to 
run from the death of the mare and not from 
the occurrence of the injury, and that ber value 
was to be considered at the time of her death, 
horoes having risen considerably in market value 
in the interval ; and a rule nisi obtained to enter 
a nonsuit was discharged. 

On these points the defendants appealed. 

Moss, for the appellants, cited Patterson v. The 
Great Western R. W. Co. 8 U. C. C. P. 89 ; Turner 
v. The Corporation of Brant/ord, 13 U C.C.P. 109; 
Snure v. The Great Western R. W. Co. 13 U C.Q. 
B. 376 ; Moison v. The. Great Western R. W. Co. 
14 U.C.Q.B. 109; Vanhom v. The Grand Trunk 
R. W. Co. 18 U.C Q B. 856 ; Brown v. The Brock- 
viUe and Ottawa R. W. Co. 20 U. C. Q. B. 202 ; 
Whitehouse v. Fellowes, IOC. B. N. S. 784 ; 
Con. Stats. C ch. 66, sec. 83. 

Gtrynne, Q C, contra. — The statute expressly 
makes defendants responsible for "all damages" 
sustained, and this is not carried into effect, if 
the action must be brought before the whole 
extent of the injury is known or has been suf- 
fered, as the appellants contend for. fle cited 
Roberts v. Read, 16 East. 215; Gillon r. Bod. 
dington, Ry. & Moo. 161, S. C. 1 C. A P. 541 ; 
Mayne on Damages, 87. 

Haoartt, J., delivered the judgment of the 
court. 

The words of the section are. " and the cor- 
poration shall be civilly responsible for all 
damages sustained l?y any person by reason of 
such default," (». c, default in repairing), **but 
the action must be brought within three mouths 
after the damages have been sustained." 

The case o{ Bonomi v. Backhouse, E. B. & E. 
622, relied on in the court below, established, 
in the words of the judgment of the Exchequer 
Chamber, that " no cause of action accrued 
from the mere excavation by the defendant in 
his own land, so long as it caused no damage to 
the plaintiff; and that the cause of action did 
accrue when the actual damage first occurred." 
E. B. & E. 659; and in the House of Lords, 
1 B. & S. Am. Ed. 970, 9 H. L. Cas. 603. 

In such a case we think the same rule would 
apply, whether the words creating the limitation 
were " from the accruing of the action," or, as 
in the case in appeal, *' after the damages have 
been sustained." No wrongful act was in fact 
done till the damage accrued. 

In the case before us, defendants were answer- 
able in damages to parties injured by their 
neglect to perform a statutable duty, namely, 
the keeping in repair of a bridge. No cause of 
action vests in any person against them for 
damages till an injury is sustained by their de- 
fault. As soon as the mare was injured by fall- 
ing or stepping into the hole in the bridge, the 
plaintiff's oause of action was complete. His 
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damages were then sustained, in the words of 
the statute . The subsequent death of his mare 
was merely an additional evidence of the extent 
of his damages, and in our judgment cannot be 
held *' a sustaining of damage" in the Tie w of 
the statute. 

Mr. Q wynne, in his ingenious argument, ad- 
mitted that an action might be brought imme- 
diately after the accident, and that a recovery 
would be a bar to all future aotions, even if it 
were erroneously thought that the mare would 
completely recover, and her subsequent death 
would give no additional claim. 

In a case like this, there is no question of 
what is called " continuing damage," as in the 
case of a nuisance, or the diversion of a stream 
or penning back of water, which from day to 
day is occasioning injury, and for which a fresh 
action may be daily instituted. Here all con- 
nection between the cause and the injury, all 
injurious action by defendants against the plain- 
tiff, ceases from the happening of the acoident. 
The plaintiff has sustained the whole of his 
damages; his mare is fatally injured. The 
damage is not the less beoause he does not know 
its fall extent, or because (if he sue before her 
death) his witnesses may not speak with cer- 
tainty as to the fatal character of the injury, 
or because other witnesses for defendants may 
declare that she will recover, and regain all her 
former vigour and usefulness. 

It seems to us a misconception to speak of the 
death of the mare, at an interval of three, six, 
or nine months after the accident, as the " sus- 
taining of the damage " mentioned in the act. 

It is quite true that requiring the action to be 
brought within three months from the* oause of 
action may create more difficulty in duly proving 
the proper measure of damage. This cannot be 
avoided. It is a difficulty occurring in numer- 
ous cases ; for assault and battery, injuries (not 
fatal) in public conveyances, &o. Contradictory 
testimony is frequently adduced as to the tem- 
porary or permanent character of the alleged 
injury; but the damage, be it small or great, 
hft9 been sustained by the plaintiff as against 
the defendants by the occurrence of the unlaw- 
ful act of commission or omission. However 
difficult to prove, it has been sustained ; the 
effects of the injury may be developing them- 
selves very slowly, and perhaps obscurely. 

If the view of the oourt below be law, it will 
deprive municipalities of the special protection 
given them by the statute, and extend the period 
of limitation indefinitely until three months 
after, not the default causing the injury, but the 
ultimate development of its effeots by the death 
of the person or animal the subject of such 
injury. 

We think the appeal must be allowed, and the 
rule to enter a nonsuit, on the leave reserved, 
be made absolute. 

It is not necessary to discuss the question of 
value. 

Appeal allowed. 



COMMON PLEAS. 

(Reported by S. J. Yanxouohsiet, Esq., M.A., Barrister- 
at-Law, and Jieporter to the Qmrt.) 

BARHE8 XT AL. V. (fox. 

Certiorari— hsue, bid nm-deUvery b*f*re judgment etitered— 
• Procedendo— t*ractice. 

A certiorari must not, merely have been issued, bat delivrred 
to the proper officer, before the entry of final Judnineut, 
or, after interlocutory Judgment, before the jury have U>«n 
sworn on the assessment of damages ; otherwiw, n ;>r <e- 
dcnrto will be ordered to issue; and that, too, though the 
record has been returned and filed in the court above. 

In this ease the certiorari, which had been iuued several 
days before was not delivered to the judge of the CShr>tv 
Court until the day after the entry of final judgment and 
issue of/i fa. thereunder : 

Held, that the writ, in obeiionoe to which the prooMlntri 
had been returned and filed in this court, was t*«> Hr* ia 
its execution, and a procedendo was thereupon ordered to 
issue. 

An application made to the Judge of the court below to * t 
a«lde the final judgment on the ground that the claim w.»s 
unliquidated in Its nature, had been refused because, hiv- 
ing complied with the certiorari, he had do longer Juris- 
diction in the cause: 

Hela\ on a similar contention here, and that the iudgm-»it, 
though sinned as a final judgment, ocurht to We b<v a 
interlocutory only, and that the certiorari had, therefor*, 
been served In time, that this qneetion could not b* 
enquired into on the application before the court, at d 
that the subject matter of the suit being within the juris- 
diction of the judge of the court below, his judgment could 
not be reviewed on the proceeding before this court ; bar, 

SembU, that if it appeared on the face of the record that the 
judgment was final when it ought to have been interlo- 
cutory merely, this might bo taken advantage of by writ 
of error. 

Sembte, that any proceedings In the court below after re- 
mova! of the cause into this court could not be sustained, 
the effect of the certiorari being to suspend all proceeding! 
there. 

Held, also, that after the return of the record, Ac, under 
the procedendo, to the court below, the jud^e there h.iJ 
power to set aside the judgment and let defendant in, 
upon terms, to plead 

SembU, that the more satisfactory course for the jud*e in 
the court below to have pursued would have been, Inst* nd 
of striking out defendant's pleas as inapplicable to the 
declaration, to have allowed plaintiffs to demur, and thu* 
have given defendant an opportunity of sppeallng to this 
oourt in case of a decision in favour of the demurrer. 

raP.,H.T.,lS66.] 

In Trinity Term last, C. S. Patterson, on bebii'f 
of defendant Cox, moved for a rule for a writ of 
prohibition, to be addressed to the Judge of the 
County Court of the county of Wentworth, to pro- 
hibit the further prosecution in that court of a sui t 
wherein Barnes and Wilson were plaintiff* and 
Cox defendant, and the further proceeding upon 
an exeoution issued in said suit, on the ground 
that the said suit had been removed by certiorari 
into this court The rule was moved on reading 
the affidavits and papers filed in chambers and 
re-filed on this application. 

At the same time, R. Martin* for the plaintiffs 
Barnes and Wilson, moved a rule to quasb the 
certiorari issued, and for a writ of procedendo, 
addressed to the County Court Judge of the 
oounty 6f Wentworth, commanding the judge 
and court to proceed in the suit of Barnes et al. 
against Cox, wherein the judgment and proceed- 
ings had been under safd writ removed from such 
court to this court. 

From the affidavits and papers filed it appear*!, 
that the suit had been oommenced on January 
12th, 1865, by plaintiffs issuing a writ out of the 
County Court of the oounty of Wentworth against 
defendant, who entered an appearance thereto by 
M. C. Cameron, of Goderich, as his attorney ; 
that on the 23rd day of the said month of Jauu- 
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ary a declaration had been filed and served on 
defendant's attorney in the eause, and that the 
defendant had duly filed and served oertain pleas 
to this declaration. 

On application to the judge of the County 
Court of the county of Wentworth these pleas 
were, on the 17th of February, 1865, ordered to 
be struck out, on the ground that the pleas were 
not applicable to the cause of action set oat in 
the declaration. 

On the 28rd of February the defendant ob- 
tained a writ of certiorari addressed to the judge 
of the Connty Court to return the proceedings in 
the qeusc into the Court of Common Pleas. 

On the 27th February the plaintiffs signed judg. 
ment against defendant for $202 71 damages, and 
$12 92 costs, and thereupon issued execution for 
damages and costs, and plaoed the same in the 
hands of the Sheriff of Huron and Brace. This 
writ was subsequently returned, and a writ 
against lands placed in the sheriff 'sj B hands, 
where it still remains. 

When the pleas were set aside defendant was 
allowed six days further time to plead before 
plaintiffs should be at liberty to sign judgment. 

The writ of certiorari was delivered to the 
County Judge of the oounty of Wentworth, on 
the 28th February, and he returned the proceed- 
ings into this oourt on the 8th March following. 

On the 10th March the defendant applied for 
a summons in the County Court to set aside the 
judgment, execution and all subsequent proceed- 
ings with costs, on the ground that the judgment 
was signed after the issue of the certiorari re- 
moving the cause ; and that a final judgment 
could not have been properly signed in the 
cause, as it was signed as if the demand of plain- 
tiffs had been for liquidated damages, whereas 
the claim was an unliquidated one, and final 
judgment oould be signed thereon ; or, why pro- 
ceedings should not be stayed until term ; or, 
why such other relief should not be granted as 
to the judge might seem meet. 

The judge refused to grant this summons on 
the ground that he bad returned the papers in 
the original cause into this court, and had no 
further jurisdiction over the same. 

The plaintiff's attorney stated that the 17th of 
August was the first day on whioh he had re- 
ceived intimation or notice that any proceedings 
had been taken to remove the cause from the 
County Court into this court 
. The parties were heard on both motions in the 
first instance. 

R. Martin, for plaintiffs. — The proceedings in 
the court below were quite regular and proper. 
The certiorari, not having been delivered until 
after judgment entered and execution issued in 
the oourt below, proceedings under it were irre- 
gular and inoperative, and the writ ought not to 
hHve been obeyed. The plaintiff's attorney had 
no notioe of the writ, and proceeeed in good faith 
and took further proceedings in ignorauoe of 
what the defendant was doing in this respect 
The defendant was guilty of lacket with respect 
to the certiorari, as well as in not taking steps to 
put in his defence in the oourt below within the 
time given him for that purpose : Rex v. Seton, 
7 Term Reports, 873. The proceedings takea by 
defendant are in effect asking the court to re- 
verse the judgment of the judge in the County 



Court, without appealing from suoh judgment or 
bringing a writ of error. There is no doubt that 
the County Court had jurisdiction in the matter, 
and even if the judge was wrong in any decision 
he had made, the court would not grant a prohi- 
bition : it is only in cases where it clearly appears 
the inferior courts have no jurisdiction the prohi- 
bition will go: Kemp v. Balne, 8 Jur. 619, 3. C 
1 D. & L. 886; Foxy. Veale, 8 M. & W. 126; 
Toft v. Rayner, 6 C. B. 162 ; Thomas v. Ingham, 
14 Q. B. 710. He also cited, Re Bowen, 21 L. 
J., Q. B. 10; HoUU v. Palmer, 2 Bint;. N. C. 
718; Hodgme v. Hancock, 14 M. & W. 120; 
Chappie v. Durston, 1 C. & J. I ; Joseph v. Henry, 
119 L. J. a B. 869; SiddaU v. Gibson, 17 U. C. 
Q. B. 98; EUi* v. Webb, 8 C B. 614. 

C. Patterson, oontra. — The writ of certiorari 
was issued before judgment was signed in the 
oourt below, and the judge having returned the 
record and proceedings in the court below, no 
farther proceedings oould properly be taken in 
that oourt The judgment signed in the court 
below is really an Interlocutory judgment, thouph 
entered as a final judgment, and therefore the 
certiorari was served before final judgment in the 
oourt below. The judgment in the oourt below 
ought to be treated here as an interlocutory 
judgment only. 

The oourt may order a certiorari after judg- 
ment : Oroenvelt v. Burwell, 1 Salk. 263 ; Ben* 
v. Greatwood, 6 8cott, 891; Ch. Pr. 10 ed. 942; 
Tidd's Pr. 8 ed. 401. 

Richards, C. J., delivered the judgment of the 
oourt. 

The 48rd of Elisabeth, cap. 6, seems to have 
been framed for the purpose of preventing delay 
by the issuing of the certiorari; also to prevent 
defendants, having learned the evidence against 
them, from providing themselves with false wit- 
nesses to rebut it. By that statute the judge or 
other officer of the inferior court, to whom the 
writ is delivered, is to proceed to try the cause, 
unless the writ be delivered before the jury, 
whioh is to try the cause, have appeared, and 
one of them has been sworn. 

The statute of 21 James I., cap. 28, seems to 
have been passed for furthering the object of the 
statute of Elisabeth, and is entitled, " An Act for 
avoiding of vexatious delays caused by removing 
actions and suits out of inferior courts." The 
seoond section provides that the judge, to whom 
the writ is direoted, shall proceed with the cause 
as thongh no such writ was sued forth or deliv- 
ered to him unless the writ was delivered before 
issue or demurrer joined, so as the said issue 
or demurrer be not joined within six weeks next 
after the arrest or appearance of the defendant 
to the action. 

There have been many decisions as to the 
practice to be pursued in relation to the removal 
of suits pending in inferior courts in England, 
and the result of these decisions seemB to be 
that, in all cases where it is intended to have 
the subject matter of the suit disposed of in the 
oourt above, it is necessary that the writ should 
be delivered to the judge of the inferior oourt 
before the judgment is entered in that court, and, 
when interlocutory judgment has been signed and 
the jury sworn, if the writ haB not been delivered 
to the officer before the jury is sworn, a proce- 
dendo is awarded. 
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In Patterson's Practice, (page 1185) it is 
stated, in relation to the certiorari, " It mast he 
issued before judgment and delivered to the 
Judge before any of the jury are sworn in the 
cause. * * * * if delivered after the time 
a procedendo will issue, although the record has 
been filed in the court above. * * * In case 
of a judgment by default, if the writ is not de- 
livered until after the jury have assessed the 
damages on the writ of enquiry, the court will 
award a procedendo." The cases referred to as 
authority for these propositions are, Fox v. Seton, 
7 T. B. 873 ; Laverock v. Bean, 8 M. & W. 62 ; 
Smith *. Sterling, 8 Dowl. 609. 

In Chitty's Arehibold's Practice (ii. 8 ed. p. 
1163) it is laid down to the same effect 

In Fox v. Vcale, 9 M. & W. p. 129, Baron 
Parke said: The general rule is, that proceedings 
in inferior courts cannot be removed by certiorari 
after judgment, * * * for suppose the re- 
cord removed, what is the court above to do with 
it, further than for the purpose of execution: 
there is no power reserved to them by this act to 
alter the judgment." 

In Lawti v. Hutchison, 8 Dowl. Prao. Cases, 
606, the same learned judge, Baron Barke, at p. 
608, said: "The act (21 Jac. I.) restricts the 
removal of a cause to any time before judgment. 
After judgment it can anly be removed by writ 
of error. We have no power, therefore, except 
for the purpose of enforcing execution under the 
act, to remove the proceedings after judgment, 
except by certiorari with a writ of error." 

In Kemp v. Balne, 1 D. & L. 886, and reported 
more at length in 8 Jurist, 619, many of the de- 
cided oases were referred to; and Williams, J., 
in giving judgment, said : I am, however, not 
satisfied that there is authority to recognize the 
power to issue a certiorari after judgment for the 
purpose of removing the record of an inferior 
court into this ; and I find a judge of profound 
legal learning, extensive knowledge, judicial 
mind, and habitual caution, Mr. Justice Hoi- 
royd, in the case of Walker v. Oann, 7 D. & R. 
769, using these words : * I think it a sound and 
general rule, that a cause shall not be removed 
from an inferior jurisdiction, after judgment has 
been signed there ;' and I have no reason to dis- 
sent from thai exposition of the general rule. If 
it were otherwise, it would be a oompendious 
mode of re-trying proceedings in the oourt be- • 
low, a new receipt for sitting in judgment on the 
decisions of a court of competent jurisdiction 
over the subject matter. The suit was plainly 
coram judice there. * * * It appers to me, 
therefore, in a matter of acknowledged jurisdio- 
tian in an inferior court, that, unless we wish to 
establish a precedent to examine the regularity 
of proceedings below, and to overturn the ancient 

and wholesome rule, the certiorari cannot issae.' 

i 

In Laverack v. Bean, 8 M. & W. 62, the mar- 
ginal note states, " If the judge of an inferior 
Court of Record receives a certiorari after the 
time limited by 21 Jac. I. oh. 23, sec. 2, a pro- 
cedendo will issue, and that, although in the 
meantime the reoord has been filed in the oourt 
above." 

In giving judgment. Baron Parke said: "The 
record under the circumstances of the case was 
irregularly on the file, and may therefore go down 
again to the inferior court. As to the other point, 



this is clearly a case falling precisely within the 
words of the 21 Jac. I., and the officer having 
been a wrong doer in receiving a writ is now to 
be corrected by the court. He would otherwise 
have it in his power to neutralize the statute alto- 
gether." 

In the argument an attempt was made to dis- 
tinguish this from the decided case?, on the 
ground that the certiorari was issued before the 
judgment was entered in the court below, through 
the writ was not served on or delivered to the 
judge until after such entry. This distinction 
appears to be untenable, for the judge of the 
court below would be compelled to return the re- 
cord as it stood in his oourt when the writ was 
delivered to him, and a defendant might obtain 
a writ at a time when it could properly issue, 
and then purposely delay serving it until he 
should see whether the judgmenj of the court 
below satisfied him or not. The reasoning in all 
the cases seems to apply to the time the writ is 
delivered to the judge of the court below, and as 
the judgment was signed in this case before the 
writ was delivered, the cases are against the 
reoord being retained in this court. 

Another ground taken on the argument was, 
that although the judgment entered in the court 
below is entered as a final judgment, it is pro- 
perly only an interlocutory judgment. If on the 
face of the record this is shown, it perhaps may 
be taken advantage of by a writ of error; but 
this is not the proceeding now before us. The 
whole subject matter of the plain tinV claim in 
the suit is clearly within the jurisdiction of the 
County Court, and if the learned judge of that 
court has decided wrong in the matter, as to 
which we are at present in no position to express 
an opinion, his judgment cannot be reviewed 
here on these proceedings. 

We are, therefore, of opinion that the record 
should be returned to the court below, and that 
a procedendo should issue. 

As to the proceeding, if any, in the court 
below, after the record, &c, were transmitted 
here, it seems difficult to sustain them, because 
when the writ lieB, it has the effect of suspend- 
ing all proceedings in the action in the court 
below. If the judge of that oourt received the 
writ and transmitted the record to this court, I 
do not see how proceedings in that court subse- 
quent thereto can properly be recognized there. 

After the reoord goes baok to the oourt below 
I think the judge has the power of setting aside 
the proceedings, and letting the defendant in to 
plead upon terms. 

The peculiar manner in whioh the plaintiffs 
framed their declaration was undoubtedly calcu- 
lated to lead the defendant into the difficulty 
which arose in relation to the pleas whieh he 
filed, and without expressing any decided opinion 
on the views entertained on the subject by the 
learned judge of the County Court, I think the 
most satisfactory course would have been to have 
allowed the plaintiffs to have demurred to the 
pleas rather than to have struck them out. 

If the demurrer had been decided in favour of 
the plaintiffs, then, the defendant could have ap- 
pealed ; but in striking out the pleas there whs 
no mode of correcting the decision of the learned 
judge if it was erroneous, but by taking the case 
into the superior court. 
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The learned judge, who in chambers ordered 
the certiorari, probably thought, under the facte, 
that the ease would be more satisfactorily dis- 
posed of in the superior oourt ; but inasmuoh as 
there was delay in not delivering the writ in due 
time, we think, as already stated, the ease is not 
properly before us. 

Oil an application to the court below the de- 
fendant may shew circumstances to satisfy the 
judge why the delivery of the writ was delayed, 
and may account for any other seeming lathes. 
Io that event, the judge, I have no doubt, can 
set aside the judgment and all subsequent pro- 
ceedings thereto, and let the party in to defend 
on such terms as he may consider just. 

Rule accordingly. 



COMMON LAW CHAMBERS. 
(Reported by Hssby CBaiur, Eaa^ DarrUter-cd-Law.) 

Pattirbon y. McCollum it al. 

Irrtipdarity—M<Aringaeain$l declaration filed or served— 
Practkxr-Dday. 

On an application to set aside the serrfoe of a daelaratfoo on 
the ground that no copy of the writ of summons had been 
served on defendant. It waa hdd that the application waa 
wrong, as it should hare been to aet aside the declaration 
ft*d, for this is the first proceeding, and that being set 
wide the serviee falls with is. 

Quart, as to delay in making the application. 

[Chambers, Oct 23rd, 1866.] 

• This was an application to set aside the service 
of a deolaration on Robert Mercer, one of the 
defendants, beoause no copy of the wilt of sum- 
mons or any process in the cause had been served 
on him or had oome to his knowledge. 

J B. Bead shewed cause, and said if even the 
facts were so, the irregularity was not in the ser- 
vice of the declaration, but in the filing of it, and 
that the first proceeding in such a case should be 
attacked, but as it had not been, the summons 
should be discharged. 

Carroll suppoited the summons. 

Adah Wilson, J. — By the Common Law Pro- 
cedure Aot, s. 66, the plaintiff must jilt a decla- 
ration with a notioe to plead in eight days. By 
p. 61 the service of all papers and proceedings 
subsequent to the writ most be made upon the 
defendant or his attorney according to the estab- 
lished practice. 

The established practice by our Rules of Court 
(And see also s. 91 of the Common Law Proce- 
dure Act) is that a copy of eTery declaration 
shall be serred upon the opposite party. 

The really objectionable proceeding taken here 
is that the plaintiff has filed a declaration with- 
out having first serred the defendant with a 
copy of the writ of summons upon which the 
declaration is founded. 

The defendant should therefore have applied 
to set aside the declaration filed, and not merely 
the Berries of it, for whilst the original one 
which is filed remains, another copy of it may be 
furred, whereas if the one serred be set aside, 
the servioe falls with it. It is very likely also 
that when the deolaration was served on this 
defendant on the 12th of October, and the 
judge's summons to set aside the proceedings 
was sued out on the 17th of this month, but not 
served until the 20th, that the delay has been 
rather too long. The summons was granted in 



Toronto, and waa serred here, why the* should 
the delay before the service was made have 
taken place T Was it made within a reasonable 
time T The time for pleading had expired on the 
19th, the day before the summons waa serred. 
Summons discharged, with coats. 



Iv thi Mattib. or B. C. Davt, Girt., Osk, &c. 

jBsttfsm o/ attorney's deV-OafrsfaaV' ummtssi *r*c±^* 
partly compooed of sheriffs and erifeecsf Jwu which AaU 
mc* paid by the client— Costs of taxation. 
In a bill rendered by an attorney and referred to the Master 
tor taxation, he Is not to take Into consideration— in de- 
termining whether one-eixh has been taxed off the bill, 
so as to make the attorney pay the oosts of the reference 
ns which are not properly taxable Items, such as she- 
's fees and witness feat, *c~, not actually to be re 



riff 

to the attorney nor a part of bis claim. 

[Chambers, Oct 4th, 1866.] 

A summons was obtained by Mr. Davy, an 
attorney of the Court, on the 24th of August 
last, calling on John Foulds and Jonathan 
Hodgson to shew cause why the taxation of the 
bills of oosts In this matter should not be revised 
and the Master directed not to take into consid- 
eration the sheriff's fees and witnesses' fees in 
the said bills oharged in calculating whether or 
not one-sixth has been taken off the bills, on the 
grounds — 

1. That the amount of the sheriff's fees and 
witnesses fees are not taxable items, and should 
have been struck out of the bills instead of 
being taxed off. 

2. That if the items are taxable tbey should 
have been allowed in the bills, and credit should 
have been given for them instead of taxing them 
off. 

8. That if the items were taxable and were 
properly taxed off they should not have been 
taken into consideration in ascertaining whether 
or not one-sixth was taken off. 

And why the sum of $76, the amount of the 
bill of costs filed by the said Davy, being the 
amount paid by him to Mr. Draper as Commis- 
sioner's fees, should not be set off and deducted 
from the amount found due to Foulds and Hodg- 
son by the Master in his report 

There were several suits, and a bill of costs in 
each suit was made up and .taxed. The total 
amount made up by the attorney on all the bills 
and claimed apparently by him was... $1069 80 
The amount allowed on taxation by 

the Master was 778 90 

Making a deduction of $290 90 

Or more than one-sixth of the apparent amount 
claimed. 

J. B, Read shewed cause. 

John Patterson contra. 

Adam Wilboh, J. — Mr.- Davy represented, and 
it is not disputed, that in making up theso bills 
he included in each one the total of the gross 
costs, which was payable by the defendant or 
debtor— that is, witnesses fees, sheriff's charges, 
and his own personal claim as attorney — and 
that his i mention was to shew to his clients how 
the matter actually stood, and not to make the 
amount of these items any portion of his demand. 

The witnesses' fees so included amounted to 
$56 84, the sheriff's fees on executions to $62 
85, and the sheriff's fees on attachments to $57 
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80. T» first two of these items were, while 
charged %s it were on one side of the acoount, 
counterbalanced by eredits on the other side, so 
that they did not influence the balance or real 
amonnt chimed in any way whatever. 

The las item of 957 80 had not been so 
credited, bit as Mr. Davy says this arose purely 
from mistake. 

The sheriff had in fact dedueted his own fees 
when he pail money to Mr. Davy on the writs 
for his oiieit, and the elients themselves had 
paid the witnesses' fees. If these items, amount- 
ing to $175 9t» be struck out from the attorney's 
nominal olaimof $1069 80, there will remain 
$893 81 as the attorney's proper demand. 

Then if the amount allowed to the attorney of 
$778 90 be deducted, there will remain the sum 
of $1 14 91 as Um fair and proper deduction from 
the attorney's pnper demand. 

But this demand is not so much as the one- 
sixth of the attorney's bill, and therefore he 
ought not to pay the oosts of the reference, if 
these three items were not properly taxable 
items, and if they should have been struck out 
of the £ill altogether, and not have been taxed 
off and computed as a part of the sixth against 
the attorney. And I think they were not a oharge 
to be made against the olient or against any one. 
They were not, as Bay!ey, B., said in WoollUon 
v. Ifodgicn, 2 Dowl. 361, "part of the bill with 
the view of ascertaining what is due on taxa- 
tion." 

The attorney would certainly not have been 
allowed to add the amount of the sheriff's fees 
for the purpose of increasing the amount of his 
bill, and so to require a higher sum for a sixth 
than it would be if the bill were without such 
items, though he probably might have included 
the amount paid to him by his client for wit- 
nesses' fees, but certainly not the sheriff's fees, 
which had never passed through his hands at all. 
The case of Hayt v. Trotter, 6 B. & Ad. 1106 
shews this, and if he would not have been allowed 
to have added them to his bill as taxable items, 
they should not have been treated as taxable 
items as against himself, particularly under the 
circumstances which have been explained. 

The order will therefore be that the Master 
shall not compote the above items for sheriff's 
and witnesses fees as any portion of the de- 
ductions made on taxation, but that these 
items shall be entirely struck out of the bill, 
and that the item of $76 shall be allowed to be 
added to the plaintiff's bill subjeot to taxation 
by the Master. 

Order accordingly. 



Buchanan v. Bittbs it al. 

Ejfetment—NatU* Umitimg deftnet—Tin* far making up 
issm*—Awu*di*0mu4boQk vrnd—lMng popart JU* on 
formtr application. 

Hd<L 1. Fbilowins; OrimAawe v. White, 12 TJ. 0. 0. P. 621, 
that when defendant enters an appearance, whereupon 
plaintiff makes np and serres hie ten* book and notice 
of trial, hot defendant, within ftmr days, limits his de- 
fence to part of lands, the notice of trial is Irregular, and 
that the Jssne book cannot be amended by adding the 
limited defence, without prejndio* to the notice of trial 

2. When a rammons Is drawn np on reading papers filed, 
papers which are filed on a former application and re-filed 
on the subsequent application may be read, though not re- 
ferred to as papers filed on former application. 

[Chambers, Oct 6th, 1865.] 



This was an aotion of ejectment, to which the 
defendants entered an appearance on the 21st of 
September. Afterwards, on the 29th of Sep- 
tember, the defendants served a notice limiting 
their defence to a part of the premises, and 
serTed the plaintiff's attorney with such notioe 
on the same day. 

In the meantime, however, on the 27th of 
September, the plaintiff's attorney made up and 
delivered the issue, and served notice of trial on 
the defendant's attorney. The plaintiff's attor- 
ney finding that after he had made up and 
delivered the issue book and served the notioe 
of trial, the defendants had limited their defence 
by a service of notice to that effect, applied for 
and obtained a judge's summons calling upon 
the defendants to shew cause why he should not 
be at liberty to amend the issue delivered, by 
adding to it the defendants' notice limiting their 
defence, and why such amendment should not be 
allowed without prejudice to the notice of trial 
whioh had been served. 

There was some misunderstanding on the re- 
turn of the summons on the part of the attor- 
neys : the defendants' attorney did not see the 
plaintiff's attorney in chambers, and he left the 
summons with a gentleman in chambers to have 
it enlarged ; and the plaintiff's attorney not 
finding the defendant's attorney present, moved 
for the order and obtained it. 

The agent of the defendants' attorney now 
moved to rescind the order so made on several 
grounds, but chiefly because it oould not or 
should not have been made to confirm a proceed- 
ing—the issue delivered — whioh had been de- 
livered before the four days had expired which 
are allowed to the defendants after their appear- 
ance within which to limit their defence, and 
before the defence was afterwards duly limited 
had been actually served ; and if the order be 
not rescinded, then to postpone the trial in con- 
sequence of the absence of a material witness. 

J. A. Boyd shewed cause — He took se- 
veral objections ; but as to the principal part, 
the propriety and regularity of the order whioh 
had been made, he referred to Cole on Eject- 
ment, 184, and Grimhawt v. White, 12 U.C.C.P. 
621. 

Jamet Beaty contra, referred to the same 
authorities* and to sees. 16 & 29 of the Eject- 
ment Act. 

Adam Wilson, J.— It is oertalnly laid down 
in Cole on Ejeotment that the issue may 
be made up and delivered and notice of 
trial served without waiting for the notice 
limiting the defenoe or for the expiry of 
the four days allowed for the service- of suoh 
notioe, and that the judge will allow the issue 
afterwards to be amended by adding the limited 
defenoe, when it is served without prejudice to 
the notice of trial whioh has been given. Grim- 
thatce v. Whits is precisely in point, and decides 
that the course is irregular, and it oontalns all 
that can be said on the question. 

In the 11th Ed. Chit Prao. 1028, that is also 
said to be the practice, and there can be no 
doubt that it is in accordance with the spirit of 
the act that the issue shall not be made up until 
the issue be oomplete. 

The practice referred to in Cole on Ejectment, 
though referred to in Grim$haw$ v. White, is not 
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adopted m containing a correct exposition of the 
practice. 

1 think, when a summons is drawn np on read- 
ing papers filed, that papers whieh were filed on 
a former application and have been filed again 
on the new application, may be read as papers 
filed on the application, although they are not 
referred to as papers which were used or filed 
on the former application ; and I think the 
former order must be set aside as having 
been granted (the same having been opposed as 
before mentioned) contrary to law and the prac- 
tice of this court. 

Order accordingly, but, under the circum- 
stances, without costs. 



Montgomery y. Brow* it al. 

fyxtnenL— Judgment signed too $oo*— Computation of Urns 

In computing the sixteen days allowed to a defendant to 
appear to a writ of ejectment the day of eerrice to to be 
excluded. Where, therefore, a writ was served on the 
14th of September, and judgment waa rigied for non- 
appearance oo the 30th following, the Judgment waa eat 
" * * ' A rbeen 



aside with costs— the judgment harlng been signed In the 
face of Ssott r. Dickson, 1 Pr. Bap. 860, whieh was followed 
in this ease and approved of. 

[Chambers, Oct 10th, 1865.] 

The defendants obtained a summons calling 
on the plaintiff to show cause why the judgment 
in this action (of ejectment), so far as it relates 
to Joseph Parr, one of the defendants, should 
not be set aside with costs, on the ground that 
it is irregular and void, and was signed before 
the time allowed for entering an appearanoe had 
expired. 

Robert A. Harrison shewed cause. — The ser- 
vice of the writ of summons was made on the 
14th, and the judgment was signed on the 80th 
of September. The question, therefore, is, 
whether the defendant had or had not the whole 
of the 80th on which to enter his appearanoe. 
If he had, the judgment was signed too soon ; 
if he had not that day, the judgment is regular. 
The statute does not provide how the sixteen 
days after servioe of the writ are to be com- 
puted. One day should, therefore, be inclusive 
and the other exclusive: the defendant should 
not have both days reckoned exclusively : Eject 
Act, sec 2 ; form of writ, p. 819 of the Con. 
Statutes U. C. ; C. L. P. Aot, sec. 842 ; Harr. 
G. L. P. Act, 666 ; Ridout v. Orr, 4 U. C. 
L. J. 87 ; Cameron v. Cameron, 4 U. C. 
L. J. 114; Moore v. Grand Trunk Railway 
Co. 4 U. C. L. J. 20 ; Scott v. Dickson, 1 Pr. 
Rep. 866; Rowberry v. Morgan, 9 Exch. 780; 
Young v. Higgon, 6 M. & W. 49 ; Castle v. Bur- 
ditt, 8 T. R. 628; Ex parte Fallon, 6 T. R. 288. 

Blevins supported the summons. — The oase 
of Scott v. Dickson decides this question. The 
writ varies from the statute in the expression as 
to time. The writ commands the defendant to 
appear " within sixteen days of the servioe 
hereof." The second section of the act requires 
the appearance to be " within sixteen days after 
service." 

The two expressions may, therefore, be con- 
sidered as equivalent. This being so, Scott v. 
Dickson has determined under the former statute 
relating to ejectment, whioh provided for the 
appearance of the defendant within sixteen days 



of the servioe, that the day of service was not 
to be reckoned as one of these days. The judg- 
ment therefore waa in this oase signed too soon. 

Adam Wilboh, J.— The provision of the C.L.P. 
Aot that, unless otherwise expressed, the first and 
last days of the periods of time limited by this 
aot, or by any rules or orders of court for the 
regulation of practice, shall be inclusive, which 
is the old enactment taken from tae 2 Geo. IV. 
oap. 1, might have been a very good rale for 
the courts and judges to have taken for their 
guidance in determining what tbe computation 
of time should have been in oases unprovided for. 
other than those referred to in the statute— if 
they possessedlthe power to dc so, whieh I an 
by no means ofear that they had — for the exclu- 
sion of the first day seems rather to be the enact 
or construction of the law. 

Sir John Robinson, who gave the judgment is 
Scott v. Dickson, was quite dear upon the au- 
thority of ex parte Fallon, and another case 
whioh he referred to, that the day of service 
was not to be reckoned according to the general 
rule of law. # 

In ex parte Fallon the annuity was granted on 
the 6th of June, and the memorial of it was 
enrolled on the 26th of the same month. The 
statute required that It should be enrolled 
"within twenty days of the execution;"* and 
Lord Eenyon, G. J., said, "It would be strain- 
ing the words to construe the twenty days all 
inclusively. Suppose the direction of the act 
had been to enrol within one day after the 
granting of the annuity, could it be pretended 
that that meant the same as if it was said that it 
should be done on the same day on which the act 
was done. If not, neither can it be construed 
inclusively where a greater number of days is 
allowed." 

In Castle v. Burditt, the notice of action was 
served on the 28th of April, and the writ was 
sued out on the 28th of May. The statute pro- 
vided that no writ should be sued out until one 
calendar month next after notice in writing had 
been delivered, Ac, and it was contended the 
full calendar month had not been given, for the 
writ should not have been sued out until the 
29th of May. 

But the court said, when the time is to be 
computed from an act done, the day when such 
act was done was to be included. 

The act done here referred to, was the service 
of the notice, which was on the 28th of April^ 
and as that day was held to be included, the 
28th of May was to be exoluded, and the writ 
had not been sued out too soon. 

This last oase is clearly overruled by Totmg 
v. Higgon, 6 M. & W. 49, so that the writ was 
sued out too soon according to the later authori- 
ties. Alderson, B., said, " Where there is given 
to a party a oertain space of time to do some 
act, which space of time is included between 
two other acts to be done by another person, 
both the days of doing those acts ought to be 
excluded, in order to insure to him Me whole 
of that space of time." And Parke, B., said, 
" Reduce the time to one day and then see what 
hardship and inconvenience must ensue if the 
principle I have stated is not adopted." 
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I find s Also laid down In other eases, thai 
where a ptrty is allowed so many days for him 
to do an act, the first day is exolusive and the 
last inolusire; and also that where a party is 
allowed as bany days within which to do an act, 
or so many days after an event, the first day 
shall also bt excluded from the computation : 
Williams v. Murgess, 12 A. & B. 685 ; Reg. v. 
The Justices cf Middlesex, 7 Jur. 896 ; Robinson 
▼. Waddington, 18 Jar. 587 ; The Mercantile 
Marine Ins. Co v. Tytherington, 11 Jar. N. S. 62. 
I am of opinion, therefore, that as the defen- 
dant was aliowtd by the statute sixteen days 
within whieh to %ppear after the servioe of the 
writ, or of the service of the writ, that he must 
be allowed the fuU sixteen days within which to 
appear, and that fje day of serrioe of the writ, 
which was the 14tk of September, must be ex- 
cluded in the commutation of these days. The 
last day for his epfearanoe, therefore, expired 
on the 80th of September ; but as the judgment 
waa signed on that day against the defendant 
for not appearing, ii was signed one dsy too 
soon, and mast, therefore, be set aside. 

I fully adopt the decision of Sir John Robin- 
son, in the case of Scott v. Dickson, before 
referred to ; for certainly if one day after ser- 
vice would exclude the day of service, sixteen 
daya after the service must also exclude it 

I must also give to the defendant the oosts of 
the application, "because the case just referred to 
was a decision against the plaintiff when he signed 
his judgment, and because the general rule of 
computation in law is against him also ; and his 
act was intended to deprive the defendant of a 
clear right which he possessed, and has com- 
pelled the defendant to incur expense and trouble 
in asserting and recovering his rights. 

Order setting aside judgment with oosts. 



Gallaqhnl t. Bathie. 

Dwtstm CowO-Stc WJ.C J et (C. S.U.Ccap. 10— 

CkrnorarC 

Afi^ the hearing of a canes ha* been proceeded with before 

the Judge, though no jury it ■worn, it is too late to oare 

a writ of certiorari. 
A emu wu heard and evidence taken therein , and judgment 

wae postponed to be given at the clerk'* office on a future 

day. Afterward*, and before that day, a writ of certiorari 

wae nerved. 
Bdd, too late, and a procedendo wae awarded. 

[Chamber*, January 20th, I860.] 

The plaintiff, in three actions in the Seventh 
Division Court in the couuty of Simcoe against 
the same defendant, obtained a summons calling 
on the defendant Edward Bathie to shew cause 
why the order made on his application in the 
said suits, for writs of certiorari to remove them 
into the Court of Queen's Benoh, and the writs of 
certiorari issued on the said order, should not be 
severally quashed and set aside, and writs of 
procedendo awarded on the grounds, 

1. That the trials of the said causes in the 
Division Court had been proceeded^ with and the 
evidence on both sides taken by the judge of the 
Division Court, before the order was made, or 
the writs of certiorari served. 

2. That the writs of certiorari were not, nor 
wu either of them, served upon the judge of the 



Division Court until he had given his judgment 
and decision upon the causes or plaints re- 
spectively. 

8. That the writs of certiorari were issued and 
served, oontrary to the statute in that behalf. 
Or why one or more of the writs of certiorari 
should not be quashed and set aside, and a writ 
or writs of procedendo awarded on all or any*of 
the grounds above mentioned, and on the further 
ground that the defendant Edward Bothie had 
not entered an appearance in this court in the 
causes removed thereto, although the said writs 
of certiorari and the returns thereto had been 
duly filed. Or why such other order should not 
be made therein, and as to the oosts of the appli- 
cation as to the judge might seem proper. 

It was shewn that the judge of the County 
Court of the county of Simcoe, as judge of the 
said Division Court, had returned the several 
writs of cereiorari. That before the coming of 
the said writs to him, the said causes were at 
the said oourt heard and tried, and after the 
hearing thereof, and of the evidence on behalf of 
the plaintiff and of Edward Bathie (John Bathie 
not having been served and not appearing), 
judgment was postponed, pursuant to the stat- 
ute, to be given en the 20th November, at the 
office of the clerk of the court in Mulmur. That 
afterwards, and before the coming of the writs, 
that is to say, on the 13th November, the judg- 
ment in the causes was given in writing, and 
mailed to the address of the olerk of the court, 
according to the rules of practice in that behalf, 
to be read to the parties. That the clerk entered 
the same in the Procedure Book of the court, as 
follows : 
" 20th November, 1865. Judgment for 

plaintiff. $74 19 

41 And oosts to be paid in thirty days... 9 81 

(Theolaimin one suit.)- $83 99" 

That the said writs were served on the deputy 
judge of the County Court (before whom the said 
causes were tried, and who gave judgment 
therein), on the 18th November, 1865. 

The olaim in another suit was $60 66, and in 
the third, $84 76. 

McCarthy shewed cause. 

The writs were issued under the Division 
Courts' Aot, see. 61. 

The general rule is that a certiorari is in time, 
if served at any time before the verdict is pro- 
nounced. 

The trials in these oases cannot be said to have 
been completed until the judgments were re- 
corded in the Prooedure Book, and before then 
the writs were delivered to the judge. 

The Statute 48 Elis., cap. 6, does not apply*, 
because there is no jury in these cases, and the 
statute must be strictly construed. Smith v. 
Sterling, 8 Dow. 609 ; Oodley v. Marsden, 6 
Bing. 488. Nor does it ourtail the right to issue 
it under the 61st section of the aot at any time 
aooording to the language of that olause. All 
proceedings taken after servioe of the writ are 
void. Mungean v. Whatley, 20 L. J. (Ex.) 108; 
6 Ezoh. 88. 

Osier, for plaintiff. 

These writs having been delivered on the 18th 
November, when the evidence had been taken 
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and the written judgments prepared and sent to 
the clerk of the court some days before that day, 
were too late, and although the statute of Elisa- 
beth may not in words apply, because there was 
no jury, yet the oases are within the intent and 
spirit of the statute, and the practice prevails in 
suoh canes. Black v, Wet ley, 8 U. C. L. J. 277. 
Hejreferred also to Aroh. Pr. 10 Ed. 1265, 1813; 
and sections 61, 64, 86 and 106 of the Division 
Courts Act ; Cox v. Ilarrt, 9 Burr. 769. 

Reg. v. Scaife, 21 L. J. M. C. 221, shews that 
a Judge in Chambers has power to send back pro- 
ceedings removed by certiorari from an inferior 
court. 

Adam Wilson, J. — It is laid down that a cer- 
tiorari dues not in general lie to remove proceed- 
ings in an inferior oourt after judgment, and 
perhaps cannot do so at all, unless for the pur- 
pose of granting execution. Kemp v. Maine, 8 
Jur. 619. 

It will not be granted after judgment by de- 
fault signed and damages assessed, Walker v. 
Cann, 1 D. & R. 769, but it will be granted after 
judgment by default, but before the enquiry of 
damages has been had. Oodley v. Marsden, 6 
Bing. 483. 

The 6 1 st section of the Division Courts' Aot 
provides, that " in ease the debt or uamages 
olaimed in any suit brought in a Division Court 
amounts to $40 and upwards, and in ease it ap- 
pears to the judges of the Superior Courts of 
Common Law that the ease is a fit one to be tried 
in one of the superior courts, and in oase any 
judge grants leave for that purpose, such suit 
may by writ of certiorari be removed from the 
Division Court into either of the said superior 
courts, upon such terms as to payment of costs 
or other terms, as the judge making the order 
thinks fit. 

Under this section, I think the legislature in- 
tended by the language need, that the suit should 
be removed before trial ; the expressions " debt 
or damages claimed, and the case being a fit one 
"to be tried," shew that the demand must be 
yet in claim, that is, not adjudicated upon and 
yet to be tried, in order to be removed. 

In these oases they had been tried and were 
reserved for consideration under sec. 106 of the 
act. The written judgments were prepared and 
sent to the clerk before the writs were delivered. 

The plaintiff might, before the judgment was 
actually pronounced, have taken a nonsuit under 
sec 84 of the act ; and for that, and perhaps for 
other purposes, the judgment pronounced by the 
judge is put on the same footing as the verdict 
of the jury when there is one, but I think it is 
not for the purpose of removal of causes under 
section 61 of the act 

If it were otherwise, great and unnecessary 
trouble might be occasioned to the judge and to 
the parties and witnesses oonoerned, and a party 
might hold his writ in reserve until he had dis- 
covered what the judges opinion was, and with- 
hold the same, if the opinion was favourable to 
him, and enforce it if it was adverse. Nothing 
could be more mischievous to the administration 
• of speedy justice in suoh popular and benefioal 
courts. The case of Black v. Wesley, shews 
this effect should be given to the statute of Eli*., 
if it oan be properly done, and I think it may, 



under the fair exposition of section 61 of the 
Division Court Act. 

I have not referred to that part of the summons 
relating, to the delay in ea ering an appearance, 
because from the circumstances detailed, time 
would have been given for that purpose if the 
writs could have been maintained ; neither have 
I referred to the merits of the case, which are so 
fully explained, and which shew apparently a 
I oase of some hardship against the defendant ; 
but the facts were heard by, and I have no doubt 
strenuously urged before the judge who tried 
the suits, and yet after time for reflection he 
considered the plaintiff entitled to recover. 

I think the order must go, and with costs, to 
be paid by the defendant Edward Bathie. 

Procedendo awarded. 



CHANCERX\ 

{Reported by Alex. Qatar, Esq., BarritUr at Law, BtporUr 

to the COurt) 

Shaw v. Cuhhinqham. 

Judgment creditor— Men. 

The lien of registered judgment creditor* I* not pr e wee red by 

a bill filed before the 18th of May, 1861, bnt to which they 

were not made parties until after that day. The &i<*k c/ 

Montreal v. Woodcock (9 U. a Chan. R. 142), overrated. 

This was a suit of foreclosure. It was com- 
menced before the 18th of May, 1801. After 
that day, three judgment creditors were added in 
the Master's office as parties, and the master 
reported that they had a lien on the property 
prior to the mortgage of the defendant Blackett. 
From this report Blackett appealed, contending 
that under the statute (24 Victoria, ch. 41), the 
lien of the three judgment creditors was gone. 
The Master's report was founded on The Bank of 
Montreal v. Woodcock. The judgment creditors 
insisted that the decision was correct; and if 
not so, yet, having been acted on ever since, 
should not now be disturbed. The question 
was argued before the full oourt. 

Buchanan v. Tiffany and Hawkins v. Jarvio, 1 
Gr. 98, 267; The Bank of Upper Canada ▼. 
Thomas, 9 Or. 829; Juson v. Qardiner, 11 Gr. 
28; Byron v. Cooper, 11 Clk. & F. 656; Plow- 
den v. Thorpe, 7 Clk. & F. 187, were referred to 

Blake, Q. C, for the appeal. 

Crickmore, contra. 

Vankouqhnrt, C— We are of opinion that the 
decision in The Bank of Montreal v. Woodcock 
cannot be maintained, and that its having been 
acted on since is not a sufficient ground for re- 
fusing to give effect to what we consider the true 
construction of the statute. 



CHANCERY CHAMBERS. 

(Reported by Hnrar PBawr, Es<t, Burritier-atrLaut) 

Ri Spbouli. 

SoUeUer*t lien on deed— No right beyond that ofdienL 

Where a f eolicitor piepared a deed and mortgage for a 
purcbutr, and delivered them to the vendor's solicitor, 
(bat without any stipulation as to lien,) who after the 
execution of the deed returned it to the solicitor for the 
purchaser 
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Odd. that Ms lion for costs wm gone, as' he had no right 
beyond whit hiscllrnt could hare, and the vendor, at 
mortgagee, had n right to hold the title deeds as against 
the mortgagor. 

[Chambers, January, 1866.] 

TIi is was an application for an order to compel 
a solicitor of the court to deliver up a deed on 
which be claimed a lien, his right to which was 
the question in dispute. 

The property to which the deed related was 
sold under an administration order. The client 
of the solicitor who claimed the Hen, became the 
purchaser, and was by the terms of sale, to giro 
a mortgage for part of the purchase monej, and 
to bo at the expense of preparing the conveyance 
and mortgage. His solicitor prepared the con- 
veyance and mortgage, and delivered the engross- 
ment of the former to the vendor's solicitor, for 
execution. The sale was completed and both 
instruments were executed by the several parties 
thereto; but the conveyance was afterwards 
handed to the solicitor for the purchaser, and the 
application was made in the original suit on be- 
half of the vendor. 

Hamilton for the applicant 
English, contra. 

Mo wat, V. C. — It is not alleged that the soli- 
citor made any stipulation about his lien, as 
was done in Wat ton v. Lyon, 7 Deg. McN. & G., 
288 ; and I think it clear, that in the absence of 
such a stipulation, the lien he had against his 
client on the engrossment was gone, when he 
delivered it to the vendor's solicitor. Afterwards 
and after the deed was executed, he could not 
acquire a lien on it more extensive than his client 
could then have given him on the property to 
which the deed related. In other words his lien 
was subject t< the rights of the vendor as mort- 
gagee ; and as a mortgagee has a right to the title 
deeds as against the mortgagor, it is plain that 
the grounds on which the present application is 
resisted cannot be maintained, Smith v. Chichester, 
2 Dru. & War. 893. 

It was objected that a summary application 
ngainai the solicitor by the mortgagee, in the 
matter in which the sale had taken place, was 
irregular. But the case of Uowland v. Policy, 
before the late Vice Chancellor Esten, (31st Jan. 
1861) is a direct authority against the objection ; 
and is in accordance with Bell v. Taylor, 8 
Simons, 616, referred to in that judgment. It 
was not contended that anything which has 
occurred since the transactions referred to affects 
the rights of the parties. 

The application moat be granted with costs. 
Order accordingly. 



INSOLVENCY CASE8. 
(JBt/ow B. J. Joins, Esq., Judge County Court, Brant.) 

Be William Pkebt, an Insolvent 

Bid that under see. 0, snbsecs. 1, 8 and 6 of the Insolvency 
Act of 1&64, a consent to a dUicharg+vt an insolvent it 
operative even without an atsionmeht, provided the 
Insolvent makes and flies an affidavit that he has no 
•state or effects to assign. »ln this case the only notice 
given was the notice to discharge. 

[Brantiord, 23rd Oct, 1865, A 16th Jan., 1866.] 

This case coming on this day on application for 
order for discharge of insolvent it appeared that 



the notice thereof had only been inserted in the 
Canada Gazette five times. No one appeared to 
oppose the discharge. The matter was thereupon 
adjourned till the 16th January, 1866, in order 
to have the notice in Gazette properly published. 
The judge ordering that the same notice b? pub- 
lished four times more with first notice of 
adjournment to 15th January, 1866. 

On the 16th January, 18G6, the case accord- 
ingly came on, on application for final order for 
discharge. The following papers were filed on 
behalf of applicant: a consent to a discharge, 
notices with affidavits of proper service and 
publication, and an affidavit of the insolvent to 
the effect that he had no estate to assign, together 
with a schedule of his creditors. 

Reference was made to Insolvent Act of 1864, 
sec. 9, sub-sees. 1, 8 and 6. 

The day following judgment was given by 

Jonbs, Co. J. — Under the 9th sec. of the Insolvent 
Aot of 1864 a deed of composition and discharge 
may be executed by a specified proportion of the 
creditors which shall be binding on the others 
who do not so execute. But in this case how- 
ever, there is no composition. The 3rd and 9th 
sub-sees refer to a consent to a discharge after 
an assignment Here, it is true, there is no 
assignment, but as there is no estate to assign I 
think the consent would operate .in the same 
manner as if an assignment bad been made. I 
therefore make an order confirming the insol- 
vent's discharge. 

Order accordingly. 



UNITED STATES REPORTS. 



SUPREME COURT OF UNITED STATES. 

Providence Tool Company t. Nobbts. 

An agreement for compensation to procure a contract from 
the government to furnish its supplies is void as against 
public policy. 

[2 Wallace's 8. C. U. 8. Rep., 46] 

In July, 1861, the Providence Tool Company 
entered into a contract with the government, 
through the Secretary of War, to deliver to 
officers of the United States, within certain 
stated periods, twenty-five thousand muskets, of 
a specified pattern, at the rate of twenty dollars 
a musket This contract was procured through 
the exertions of one Norris, upon a previous 
agreement with the corporation, through its 
managing agent, that in case he obtained a con- 
tract of this kind, he should receive compensa- 
tion for his services proportionate to its extent. 

Norris himself, it appeared — though not having 
any imputation on his moral character — was a 
person who bad led a Bomewhat miscellaneous 
sort of life, in Europe and America. He had 
been in the " sugar business," in which he 
failed. He 'then took to dealing in horseshoe 
nails, in which he was not more fortunate ; then 
went to Europe to aot as patent and other agent, 
but without great fruits. Soon after the lata 
rebellion broke out, he found himself in Wash- 
ington. He was there without any special 
purpose, but, as he stated, with a view of 
"making business— anything generally ;" solicit- 
ing acquaintances ;" getting letters ;" " getting 
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an office ;" an offioe for himself— for his brother. 
Hit father had one, a small postmastership, 
already. Finding that the goTernment was in 
need of arms to suppress the rebellion, which 
had now become organised, he applied to the 
Providence Tool Company, already mentioned, 
to see if they wanted a job, and made the con- 
tingent sort of contract with them jnst referred 
to. He then set himself to work at what he 
called '• concentrating influence at the War 
Department;" that is to say, to getting letters 
from politicians and other people, great or large, 
who might be supposed to have ioflnenoe with 
Mr. Cameron, at that time Secretary of War 
reoommendiag him and his objects. Among* 
other means, he applied to the Rhode Island 
Senators, Messrs. Anthony and Simmons, with 
whom he had got acquainted, to go with him to 
the War Offioe. Mr. Anthony declined to go, 
stating that since he had been Senator he had 
been applied to some hundred times in like man- 
ner, and had invariably deolined ; thinking it 
discreditable to any Senator to intermeddle with 
the business of the departments. •• Ton will 
certainty not deoline to go with me," said Mr. 
Norris, "and introduce me to the 8eceetary, 
and to state that the Providence Tool Company 
is a responsible corporation.'* ** I will give yon 
a note," said Mr. Anthony. '* I do not want a 
note," was the reply; "I want the weight of 
your presence with me. I want the influence of 
a Senator." "Well," said Mr. Anthony, "go 
to Simmons." Mr. Simmons, it is requisite to 
state, had been publicly spoken of as sometimes 
assisting parties to get oontracts — for a " grati- 
fication" to himself. By one means and another, 
Norris got influential introduction to Mr. Cam- 
eron, and obtained the contract ; one eminently 
profitable ; the Secretary, whom on leaving be 
warmly thanked, kindly " hoping that he would 
make a great deal of money out of it." 

But a dispute now arose between Norris and 
the Tool Company, as to the amount of com- 
pensation to be paid. Norris insisted that by 
the agreement with them he was to receivo 
$75,000; the difference between the contract 
price and seventeen dollars a musket ; whilst 
the corporation, on the other hand, contended 
that it only promised " a liberal compensation " 
in case of success. Negotiations between the 
parties failed to produoe a settlement, and 
Norris brought suit to recover the full amount 
claimed by him. 

On the trial in the Circuit Court for the 
Rhode Island District, the counsel of the Tool 
Company requested the court to instruct the 
jury that a contract like that declared on was 
against public policy, and void ; which instruc- 
tion the court refused to give. The jury found 
for the plaintiff $18,600, and judgment having 
been given accordingly, a writ of error was 
taken to this oourt. 

Mr. Blake, for Norris, defendant in error. 

It is not easy to oonoeive of a more ungra- 
cious defence than the one set up below ; the 
only one the party had. Confessedly, the con- 
tract was procured through the exertions of 
Mr. Norris alone. Of ooarse he gave his time, 
■pent his money, invoked the aid of acquaint- 
ances, solicited influence, waited about the 
ante-rooms, and went through such operations 



as persons seeking oontracts at Washington 
generally go through ; operations distasteful 1b 
the extreme to any man of independence ; im- 
possible, indeed, for suoh a man to undergo. 
There is no imputation upon the generally fair 
character of Mr. Norris, nor allegation that 
Mr. Cameron acted corruptly. Having got the 
contract through Mr. Norris* labours, having 
made an important sum by it, the company now 
turn round and plead the illegality of their 
agreements ! Is not this base ? More than this, 
is it not a case for the maxim, u y$mo allege** 
turpitudinem tuam audialur f " 

There is no case which says that a corporation 
may not employ an agent to negotiate with the 
War Department for a contract to manufacture 
arms ; or that if the agent is openly acting as 
snob, the terms of his compensation may not 
lawfully be whatever the corporation and him- 
self agree on. . 

Meun. Thurston and Payne contra. 

Mr, Justice Fiild delivered the opinion. 

The question is this : Can an agreement for 
compensation to procure a contract from the 
government to furnish it supplies be enforoed by 
the courts ? We have no hesitation in answer- 
ing the question in the negative. All oontracts 
for supplies should be made with those, and 
those only, who will execute them most faith- 
fully, and at the least expense to the government. 
Considerations as to the most efficient and 
economical mode of meeting the public wants 
should alone control, in this respect, the action 
of every department of government. No other 
consideration can lawfully enter the transaction, 
so far as the government is conoerned. Such is 
the rule of public policy, and whatever tends to 
Introduce any other elements into the transac- 
tion is against public policy. That agreements, 
like the one under consideration, have this ten- 
dency, is manifest. They tend to introduce 
personal solicitation and personal influenoe as 
elements in the procurement of oontracts, and 
thus direotly lead to inefficiency in the public 
service and to unnecessary expenditure of the 
public funds. 

The principle whioh determines the invalidity 
of the agreement in question has been asserted 
in a great variety of cases. It has been asserted 
in cases relating to agreements for compensation 
to procure legislation. These have been uni- 
formly declared invalid, and the decisions have 
not turned upon the question, whether impro- 
per influences were contemplated or used, but 
upon the corrupting tendency of the agreements. 
Legislation should be prompted solely from con- 
siderations o' the public good, and the best 
means of advancing it. Whatever tends to 
divert the attention of legislators from their 
high duties, to mislead their judgments, or to 
substitute other motives for their conduct than 
the advancement of the public interests, must 
necessarily and directly tend to impair the in- 
tegrity of our political institutions. Agree- 
ments for compensation contingent npon success, 
suggest the use of sinister and corrupt means 
f jr the accomplishment of the end desired. The 
law meets the suggestion of evil, and strikes 
down the contract from the inception. 

There is no real difference in principle be- 
tween agreements to procure favours from legis- 
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lative bodies and agreements to procure favours 
in the shape of contracts from the heads of de- 
partments. The introduction of improper ele- 
ments to control the action of both, is the 
direct and inevitable result of all such agree- 
ments. 

The same principle has also been applied, In 
numerous instances, to agreements for compen- 
sation to procure appointment to publio offices. 
These offices are trusts, held solely for the pub- 
lio good, and should be oonferred from consid- 
erations of the ability, integrity, fidelity and 
fitness for the position of the appointee. No 
other considerations can properly be regarded 
by the appointing power. Whatever introduces 
other elements to control this power, must 
necessarily lower the character of the appoint- 
ments, to the great detriment of the public 
Agreements for compensation to procure these 
appointments, tend directly and necessarily to 
their introduction. The law, therefore, from this 
tendency alone, adjudges them inconsistent with 
sound morals and public policy. 

Other agreements of an analogous character 
might be mentioned, which the courts, for the 
same or similar reasons, refuse to uphold. It is 
unnecessary to state them particularly ; it is 
sufficient to observe, generally, that all agree- 
ments for pecuniary considerations to control 
the business operations of the government, or 
the regular administration of justice, or the 
appointment to public offices, or the ordinary 
course of legislation, are void as against publio 
policy, without reference to the question 
whether improper means are contemplated or 
used in their execution. The law looks to the 
general tendency of such agreements; and it 
closes the door to temptation by refusing them 
recognition in any of the courts of the country. 

Judgment reversed, and the cause remanded 
for new trial. 



8UPREME JUDICIAL COURT OP MAINE. 

(Prom the American Law Register.) 

Thi Statb v. Thomas 0. Goold. 

It la a reasonable regulation for a railroad corporation to 
fix rates of fare by a tariff posted on their stations, and 
to allow a uniform discount on these rate* to thote who 
purchase tickets before entering the ears. 

A passenger, who has thus neglected to purchase a ticket, 
has no right to claim the discount, and If he refuses to 
pay to the conductor the fare established by the tariff, 
the conductor Is Justified In compelling him to leave the 
train at a regular station. 

Peters, Attorney- General, for the State, 

P. Barnee, for defendant. 

The respondent was indicted for assault and 
battery, and a verdict of guilty was rendered 
against him. He was a oonductor on the Grand 
Trunk railway. The company had established 
certain rates of fare, and had published the same 
by posting them on a sheet in their different 
station-houses. On this sheet was a notioe that 
a discount of ten cents from these established 
rates would be made in favour of those passen- 
gers who should purchase tickets before entering 
the cars. 

The complainant entered the ears without 
purchasing a ticket, and refused to pay the 
established rate, but insisted on the discount 



The conductor removed him from the car at a 
regular station. The assault and battery charged 
was for .this removal. 

The opinion of the court was drawn np by 

Kint, J. — Railroad corporations have an un- 
doubted right to fix and determine the rights of 
fare on their roads, within the limits specified in 
their charters or by existing laws. They have 
also an undoubted right to make reasonable 
regulations as to the time, place, and mode of 
collecting the same from passengers. They may 
reasonably require payment before the arrival 
of the train at the station where the passenger 
is to leave the oars. We see no reason to ques- 
tion their right to require payment in advance, 
to be made at a convenient office, and at conve 
nient times ; certainly, where there is no positive 
interdict to entering the oars without a ticket, as 
in this case. There is neither hardship nor un- 
fairness towards the passenger, who, ordinarily, 
can pay his fare and procure his ticket, without 
trouble or delay, at the office. But to the com- 
pany it is something more important than mere 
convenience that such regulations should be 
enforced. It is important in simplifying accounts. 
It is important to promote and Beoure safety, by 
allowing time to the oonductor to attend to his 
proper duties on the train, and which would be 
often Beriously interfered with, if his time was 
taken up in collecting fares and exchanging 
money, and answering questions. It is highly 
important as a check against mistakes or fraud 
on the part of conductors, and as a guard against 
imposition by those seeking a passage from the 
station to another without payment 

In the oase at bar, no absolute rule of exclu- 
sion was established/ It appears from one 
statement of facts in evidence, that certain rates 
of fare were established by the company — that 
these rates were the regular rates, published in 
the tariff tables, poBted in the stations of the 
company. It was the rate thus established that 9 
the passenger in this case was- requested to pay. 
But he says that he was not bound to pay the 
sum thus fixed, because by the same rules and 
tariff a discount of ten cents was made from the 
rates to those persons who purchased tickets at 
the office before entering the train, and that 
this, in fact, created two distinot and different 
rates for the same passage. 

If this were so, we are not prepared to decide 
that it would be an unreasonable or illegal ex- 
ercise of the power given to the corporation. 
Assuming that it is reasonable to require pre- 
payment and the production of a ticket, it would 
seem to be simply a relaxation of the rule, in 
favour of the passenger, to allow him to pass 
upon the payment of another rate, slightly ad- 
vanced. If he neglected to avail himself of the 
opportunity offered to him to procure a ticket at 
the lower rate, he can hardly complain that be 
is allowed to proceed on the train, on the pay- 
ment of the rate established for such cases, 
instead of being at once removed from the car. 

In fact, however, in this case, but one rate 
was established, and that was the sum required 
in the cars. This was " the established fare," 
specified in our E. S., oh. 61, seo. 47. A dis- 
count of ten cents was made on these rates, if a 
ticket was purchased before entering the train. 
What right had this passenger to ola m 
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discount on the established rate f If he knew of 
the regulation, it was his carelessness or folly 
that led him to neglect this opportunity. If he 
did not know it, it was his misfortune. The 
oompany had done all that eould reasonably be 
req aired of them, by posting the regulation con- 
spicuously in the stations id the company. It 
would be an utterly impracticable rule to 
require that eVery passenger be notified of its 
existence before entering the cars. Although it 
is not important in the view we take, yet one 
oaonot help asking how this particular passen- 
ger persistently insisted on paying only " the 
sum required at the ticket office," if he did not 
know of the rule allowing the discount at the 
offices ? But if the regulation was reasonable, 
and reasonable notioe had been given of its ex- 
istence, it is not necessary to prove actual 
knowledge of its existence on the part of the 
passenger before entering the oars. It was not 
a special and exceptional but a general rule. If 
a passenger enters the onr, without knowing any- 
thing of the rates of fare or of the rules in' 
relation thereto, and without making any 
inquiries, he must be held to pay, as on an 
implied contract, according to the reasonable 
rates and rules of the company. He might as 
well claim exemption from the payment of any- 
thing for his passage, because he did not person- 
ally know that any rates, or what rates, were 
established, eb to claim exemption from the rule 
which makes a distinction in rates, because he 
did not ascertain the fact before entering the 
train. 

The question is to be determined on the 
ground of reasonableness and power, and not on 
the ground of individual knowledge. 

The conductor of a train is justified in com- 
pelling a passenger who utterly refuses to pay 
his legal fare, to leave the oar at a regular 
station: R. 8., ch. 51, sec. 47. 
» The principles before stated have been recog- 
nised and sanctioned in Vermont, in the case of 
Stephen* v. Smith, 29 Verm. 160, and by the 
court in New Hampshire in the case of Hilliard 
T. Qoold, 84 N. H. 230. See also Redfield on 
Railways, sec. 26, Commonwealth v. Powers, 7 
Met. 696. 

Thefdeoision of the questions involved in this 
«*ee rests upon two general principles, well 
established, vis.— that it is the duty of the cor- 
poration to adopt such regulations as are re- 
quired to secure the comfort and safety of 
passengers, and it is equally their right to 
adopt all reasonable rules for their own security 
and the orderly management of their business. 
The corporation is no more bound by the one 
than the passenger is by the other. 

The ruling of the judge was incorrect 

Exceptions sustained. New trial granted. 

* I. The foregoing opinion embraces a ques- 
tion of considerable practical importance, and 
one in regard to which, at different times, there 
seems to have been considerable doubt and un- 
certainty among railway managers in this coun- 
try. It is probably known to our readers that, 
as a general thing, upon European railways, 
both in^Englaml and upon the continent, the 

• Note by Editor American Law Jkgtster. 



passenger is required to ^produce his ticket in 
order to gain admittance into the carriages of 
the train ; and the particular compartment of 
the carriage, if not the particular seat, is indi- 
cated upon the ticket The same rule obtained, 
for a time, upon some of the railways which 
first went into operation here, and does, even at 
the present time, to a very limited extent But 
the rule was found inoonvenient in most locali- 
ties, and has been very generally relaxed ; and 
passengers are, at the present time, more com- 
monly allowed to enter the cars, in all portions 
of the country, and to pay fare to the conduc- 
tors. 

This is done at considerable inconvenience to 
the conductors, and not a little hazard thereby 
arises of neglecting other important duties, But 
the most serious evil to railway management 
thereby induced results from it breaking up all 
systematic control of the finances of the oom- 
pany, by reason of the impracticability of 
maintaining a thorough cheek upon all receipts 
and disbursements. And if that system of 
exact oheok is thus infringed, it becomes diffi- 
cult, if not impossible, to secure the same degree 
of publie confidence which would otherwise be 
attainable. And there is another embarrassing 
result — the want of perfect confidence and 
security among the different receiving and dis- 
charging agents of the company — which is 
almost indispensable to the harmonious manage- 
ment of extensive publio works. 

There can therefore be no question of the 
importance of the requirement, that fares shall 
be paid at the station. And it has always 
seemed to us that the regular fares should be 
established, with reference to paymeut, at the 
stations, and should always be required to be so 
paid. And if any relaxation is allowed, for 
sepna tymin thecars, under any circumstances, 
it should be striotly defined upon what grounds 
it will be allowed, and an additional sum required 
sufficient to compensate the company for in- 
creased trouble and risk of loss. That was the 
form in which the discrimination was first made 
in suoh cases ; but some over-nice heads — more 
nice than wise, as we regard it, — suggested that 
all question would be avoided by making the 
regular fare the sum which should be required 
in the cars, and a reduoed sum receivable at the 
stations. That has very much the appearauce 
of an evasion, or else of fixing the regular fare 
as payable in the cars, when the fact as every- 
body well enough understands, is that the regular 
fare is that which is receivable at the stations ; 
and if it bad generally assumed this form, it 
would have had a strong tendeucy to orowd out 
the paying of fare in the cars, by giving it a bad 
name, and causing persons to feel that they were 
thereby compelled to pay more than the regular 
fare. The evasion, as far as it tends to gloss 
over the discrimination, to the same extent tends 
to defeat its object, by induoing person to pay at 
the stations. We think, therefore, that the 
direct and manly, the straightforward form of 
making the discrimination is the true one, so as 
thereby to render the payment of fare in the 
cars difficult and odious. 
^ II. In regard to the right to make suoh a 
discrimination, we believe there is no ground of 
hesitation or doubt In addition *to the cases 
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already referred to in the opinion of the learned 
judge, the question ii ably discussed in Crocker 
t. New London* W. £ P. Railway, 24 Conn. Rep. 
249 ; Chicago, Quiney j* B. Railway v. Parks, 
18 Illinois Rep 460 ; St. Louis, Alton £ Chicago 
Railway v. Dally, 18 Illinois Rep. 863. 

If the company have the right to require all 
fares paid in advance at the stations before re- 
ceiving tickets or entering the cars, of which 
there can be no question, it would seem very 
obvious that they may indemnify themselves 
against loss and risk by consenting, under 
special circumstance*, to receive fare in a differ- 
ent mode. 

It has been made a question in some cases 
whether the company, if they recived fares in 
their oars at all, should not consent to accept the 
same fare which they demand at their stations, 
in all cases where the passenger is not in fault 
for obt&iniog a ticket in advance, the office of 
the company being closed at the proper time for 
applying for it: St. Louis, Alton $ Chicago 
Railway v. Dolby, supra, Chicago, Quiney $ B. 
Railway v. Parkt, supra. This distinction, how- 
ever, does not seem to have been considered im- 
portant in Crocker v. New London, W. £ P. 
Railway, supra. I. F. R. 



GENERAL CORRESPONDENCE. 

Articled Clerks — Discretion of Law Society 
under late Act 

To tub Editors or thb U. C. Law Journal. 

Gentlemen, — By substituted section 12 of 
the Act respecting Barristers and Attornies, 
it is provided, " That if the contract to serve 
as a clerk to an attorney or solicitor, or the 
asssignment thereof, be qot filed within three 
months from the date thereof; the contract 
may nevertheless be filed, Ac., but the ser- 
vices of the clerk shall be reckoned only from 
the date of such filing, unless the Law Society, 
in its discretion, shall for special reasons in 
any particular case otherwise order." 

What, in your opinion, would be such a 
special reason as would induce the Law Society 
to exercise its discretion ? The most usual, 
and almost the only reason for the contract 
not being filed within three months, is the 
neglect of the attorney ; the cleik at the time 
of being articled probably knew nothing of 
the Act requiring his articles to be filed within 
three months. Or, would the Society hold 
the clerk to the maxim, " lynorantia nan 
cxcusatf" And if they hold that the service 
counts only from the date of filing, would it 
be necessary to be re-articled at the expira- 
tion of the time mentioned in the articles, for 
a like length of time as elapsed between the 



date of the articles and the time of their being 
filed? 

As there are no doubt a number of students 
whose articles are in a position similar to 
the above, to whom your opinion would be 
very satisfactory, would you, therefore, be 
kind enough, if you think the matter of suf- 
ficient importance, to give your opinion on 
the above points in your next issue. 
I am, &c, 

Ottawa, Feb. 6, 1866. Law Student. 

[It would be impossible for us to mention 
all the reasons that the Benchers might con- 
sider sufficient for an exercise of their discre- 
tion under the section referred to. It is very 
probable that they might, under some circum- 
stances, exercise it in favour of a clerk who 
had omitted to file his articles within the 
proper time. Each case must depend on its 
own merits. — Eds. L. J.l 



Attachment of debts — Rent — Fi. fa. 
To the Editors of thb U. C. Law Journal. 

Gentlemen, — In the cause of Read v. Gib- 
son, in the County Court of the County of 
Lincoln, it was held that a garnishing order 
did not hold the rent accruing due under the 
following circumstances : 

Judgment was obtained in January, 1865, 
but no execution was issued to the sheriff of 
the county of Lincoln. 

In Phelps v. Gibson, in the same court, 
judgment was obtained and execution issued 
in July, or thereabouts, in 1865, and a fi. fa. 
goods placed in the sheriff's hands, under 
which he did nothing until after the attaching 
order in the first suit was served. He then 
got the lease given up to him, and held it 
under the Phelps* fi. fa. The lease or term 
was never advertised or sold by the sheriff. 

Gibson, the defendant, also pledged the 
lease for a debt to a third person who had no 
judgment, and deposited the lease with him, 
besides giving him an order on the tenant to 
pay the rent to him, which order the tenant 
never accepted. 

The rent fell due on the 1st? of January last 
The garnishing order was served about the 20th 
of December previous, and the pledgee gave 
up the lease to the sheriff shortly afterwards, 
subject to his claim. 
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On these facts, which are as I learned them, 
the judge decided: 1st That the pledgee's 
claim had the priority and on being paid, 
2nd. That the fL fa. would come in before the 
attaching order, and take until it was satisfied, 
after which the order would be available. 
Yours respectfully, 

Attorney. 

. St Catharines, Feb. 6, 1866. 



Law Society Scholarships. 

To the Editors of the U. C. Law Journal. 

Gentlemen, — Being admitted a member of 
the Law Society, in Easter Term of 1865, but 
haying been articled in the spring of 1864, I 
wish to inquire whether I shall be eligible to 
compete for the first year's scholarship of the 
present year? Does the time spent under 
articles previous to admission into the society 
disqualify one for such competition ? Please 
inform me if so, and oblige 

Feb. 15, 1866. A Law Student. 

[We think you are eligible. See Rule of 
Law Society of February, 1865, on p. 228 of 
last volume of the Law Journal We do not 
see that your articles of clerkship have any- 
thing to do with the matter.. — Eos. L. J.] 



Division Courts and Credit System in Upper 
Canada. 

To thb Editors of the U. C. Law Journal. 
Gentlemen, — I noticed in the last Law 
Journal a communication from your corres- 
pondent " Dike," and I. desire to express my 
concurrence with his views. 

I believe that the total abolishment of our 
Division Courts would be of great benefit to 
the country. I would even go farther than 
" Dike," and allow no suits for debts under 
$100. The small credit system, if not actu- 
ally ruining a number of our farmers, is a 
great obstacle to their advancement and pros- 
perity ; and whatever conduces to their well- 
being must be beneficial to the country at 
large. This change would involve no hard- 
ship, for honest men could get credit for all 
they desired; and as against the dishonest, 
the present system is no effectual check. 

Actions for torts up to $40 might well be 
left to the magistrates for summary disposal, 
subject to appeal, and this would also lessen 
the costs. 



I quite agree with "Dike" in all his re- 
marks, and hope that our Legislature 'will 
seriously consider this matter, for I am con- 
vinced that any change in this direction will 
be for the better. 

You.s truly, 

February 16, 1866. H. R. 



Watir. Vanevery tt al. 23 U. C. Q. JBL 196— 

Correction in statement of /acts as reported. 

To the Editor* of the U. C. Law Journal* 

Gentlemen, — I observe in the January 
number of the Local Courts' Gazette, in the 
article on "The Law and Practice of the 
Division Courts," a reference to the case of 
re Watt v. Vanevery et al 23 U. C. Q. B. 196. 
From the report of this case it would appear 
that the County Judge had assumed to exer- 
cise jurisdiction, until prohibited, in a case 
where the whole cause of action had not arisen 
within the limits of his Division Court Now 
such was not the fact. The evidence showed 
that the contract sued on, which was made at 
Brantford, was for the delivery by the defen- 
dants of a quantity of fish at the Goderich 
Station, to arrive at Hie Brantford Station in 
good condition. 

The breach sued for was that the fish, when 
they arrived at Brantford, were in bad con- 
dition. On these facts the County Judge 
held, that the whole cause of action arose at 
Brantford. The defendants then applied for 
a writ of prohibition, erroneously stating the 
contract to be for the delivery of the fish in 
good condition at Goderich, and not else- 
where. Upon this the Court of Queen's 
Bench granted a rule nisi for a writ It was 
this application that was reported. 

Upon the return of the rule, and the facts 
of the case appearing as I have above stated 
them, the court discharged the rule, and the 
case was disposed of in the Division Court 

It would have been better if the reporter 
had waited until the rule was disposed of, 
when the whole case could have been given, 
instead of reporting the ex parte application for 
the rule nisi. 

February 17, 1866. Justitia. 

[As the above letter is written by one tho- 
roughly conversant with the facts, his state- 
ment may be relied upon as being perfectly 
accurate. But whilst — for the purposes of 
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the law affecting the point treated of by 
the gentleman who writes the treatise referred 
to by our correspondent — the reference to the 
case of Watt v. Van Every was perfectly legi- 
timate and proper, it is only fair to the learned 
Judge of the County Court that the statement 
of the supposed facts of the case, as they ap- 
pear in the report, should be corrected. — Eds. 
L. J.] 

Practice in Chambers — Supplemental 
affidavits. 

To the Editors or ths U. C. Law Journal. 

Gentlemen, — Would you be kind enough 
to inform me of the practice in chambers of 
the Superior Court Judges, on the following 
point : An application is made for an examina- 
tion of D. EL as to his estate and effects. On 
return of the summons, an objection is taken 
that the affidavit does not shew that the party 
making it is attorney for plaintiff nor that a 
JL fa. goods has been issued, nor any means 
taken to obtain payment of the debt. Should 
a judge allow another affidavit to be filed on 
the part of the plaintiff to meet these objec- 
tions, and what is the general practice in 
Toronto in all such applications as to the 
allowance of supplementary affidavits ? 
Tours, Ac., 

Goderich, Feb. 1 9, 1866. Lex. 

[The allowance of supplemental affidavits in 
chambers is a matter of discretion ; but the 
judges more frequently decline than grant 
such a favour. In strict practice they ought 
not to be allowed. — Eds. L. J.] 



Exemption Act, 23 Via, cap. 25, sec. 4, sub- 
sec. 6 — New points — Important to sheriffs. 

To the Editors or the Law Journal. 

Gentlemen, — In reading your remarks in 
the January number of the Law Journal, on 
the exemptions of debtor's chattels from seizure 
under a fi. fa., it occurred to me to ask the 
following questions, which you will, (should 
you deem them of sufficient importance) 
oblige by answering through the pages of 
your valuable Journal : — 

1. Supposing that the debtor is only pos- 
sessed of one chattel ordinarily used in his 
trade or occupation — say one horse — of greater 
value than $60, would the horse be liable to 
be sold by the sheriff, and the proceeds ap- 



plied on the execution, or could the debtor 
claim $60 of his value. 

In the case of Davidson et ah v. Reynolds 
et al., Mr. Justice John Wilson, in delivering 
judgment, says, "We are of opinion that a 
horse ordinarily in a debtors occupation, of 
the value of $60 or less, &&, Sec, is exempt 
Ac, under the statute. 1 ' 

2. Is it the duty of the debtor to point out, 
and claim from the sheriff or his officer the 
goods that are exempt, or should they be left 
by the sheriff although no claim is made to 
them. 

I am, Gentlemen, 

Your obedient servant, 

D. 

Berlin, 24th Feb., 1866. 

[The questions put by our correspondent 
are not free from difficulty, and must be 
answered without the aid of any decided case. 

1. The part of the act to which our corres- 
pondent refers, exempts " goods and imple- 
ments of or chattels ordinarily used in the 
debtors occupation, to the value of sixty dol- 
lars." Strictly speaking, this might be read, 
tools, Ac., not exceeding the value of sixty 
dollars. Now a horse exceeding sixty dollars 
in value, does not come under this description, 
and as it is in its nature indivisible, the 
difficulty arises as to the application of the 
act The horse exceeding sixty dollars in 
value would certainly not be exempt from 
seizure, and not being exempt from seizure, of 
course might be legally sold by the sheriff. 
And the act makes no provision for the 
return of a portion of its proceeds to the 
debtor, where the proceeds exceed sixty dol- 
lars. In the absence of such a provision, we 
think, though not free from doubt, *he whole 
proceeds would be applicable to the execution. 

2. The articles specified are declared to be 
il exempt from seizure." And if there were 
only one article sixty dolla.s of the class 
exempt (i.e., one horse of the value of $60) it 
would be the duty of the sheriff to refrain 
from seizing or selling that article. But where 
there are several (i.e., several horses of the 
value of $60 each) we think it devolves upon 
the debtor to make a selection, and if he 
neglect or refuse to do so, upon proper notice 
from the sheriff, it would necessarily devolve 
on the sheriff to make the selection for him. 
—Eds. L. J. 1 
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Registry Act — Affidavit of execution not on 

some part of instrument itself—Whether 

necessary. 

To the Editors or the U. C. Law Journal. 

Gentlemen, — The Registrar of this county 
refuses to receive for registration any instru- 
ment the affidavit of execution of which is writ- 
ten on the last sheet, provided there is no por- 
tion of the instrument itself written thereon. 
He contends that such is not " made on the said 
instrument;" that in some instruments there 
are as many as three unwritten sheets, any 
one of which migld be detached from their 
fastenings without touching the instrument 
Is he right in this view of the matter ? 

Yours truly, 
Goderich. A Subscriber. 

[The matter admits of argument, but we at 
dresent think that the affidavit is by the act 
required to be on some part of the instrument 
itself, and that annexing an affidavit does not 
seem to be sufficient under the wording of the 
act. — Eds. L. J.] 



REVIEW. 



The Registry Act or 1865, (29 Vic. chap. 
24); with Notes and Appendix, by Samuel 
George Wood, LL.B., of Osgoode Hall, 
Barrister-at-Law : Toronto, W. 0. Chewett 
& Co., 1866. 

We are in receipt of a copy of a most useful 
little book under the above title. 

It commences with a preface " comprising a 
sketch of the history of the Registry Laws of 
Upper Canada, and some remarks upon the 
operation of the new Act," which bring us 
down to the present time, from the first Re- 
gistry Act of 35 Geo. III., cap. 5. This is 
followed by an index of cases and of Statutes 
referred to in the i.otes. We then have the 
Act of 1865, with notes of decided cases on 
the subject in hand, and other matters of 
interest tending to elucidate doubtful points 
under the Act These notes appear to be 
carefully prepared, and exhaust the cases 
which have been decided in this country on 
the subject of the Registry Acts, besides con- 
taining references to several English and Irish 
decisions. We give the following, being a 
note to section 64, as an example of the style. 

" Registration is not notice under the Registry 
Acts of England and Ireland, nor was it in Upper 
Canaan prior to Statute 13 & 14 Vic. cap. 63, sec. 8. 
(See Street v. Commercial Bank, 1 Grant, 169.) 

" Registration is notice of the thing registered 
for the purpose of giving effect to any equity 
accruing from it, but it can be notice of any given 



instrument only to those who are reasonably led 
by the nature of the transaction in which they 
are engaged to examine the register with respect 
to it. Boucher v. Smith, 9 Grant 347- 

" While the act declares that registration shall 
be notice, it does not provide that notice of an 
unregistered conveyance shall not affect a regis- 
tered conveyance or judgment; and we must take 
it that the Legislature had knowledge of the doc- 
trine of a Court of Equity on this head ; and 
indeed they appear to have had it expressly under 
consideration, when they declared that registra- 
tion should be notice. Per Vankoughnet, C, in 
Bank of Montreal v. Baker, 9 Grant 298. 

" Registration of an instrument not required to 
be registered, does not create notice. (Doe d. 
Kingston Building Society v. Bains ford, 10 U. C. 
Q. B. 236; Malcolm v. Charlesworth, 1 Keen 63. )" 

and again the following, which is the note to 
section 66 : 

" This section wijl produce an important change 
with respect to the rights and privileges of 
equitable mortgagees, whose rights, as heretofore 
recognized in the Court of Chancery, were speci- 
ally preserved by the late Act ; under which, in 
a case where a mortgage had been created by 
deposit of title deeds, and the borrower had 
signed a memorandum stating the sum loaned 
and times for re-payment, and agreeing to execute 
a writing to enable the lender to transfer or con- 
trol the mortgages so deposited, it was held that 
the memorandum did not require registration to 
secure its priority over a subsequently registered 
incumbrance, See Harrison v. Armour, 11 Grant 
303, and English cases there cited. 

" In Neve v. Bennett, 83 L. J. Chy. 19, it was 
held that a memorandum not under seal, accom- 
panying a deposit by way of equitable mortgage 
of deeds, requires registry. 

" The latter clause of this section will not inter- 
fere with the docirine of tacking, in cases where 
the provisions of this act do not apply. See 
Ifynan v. Boots, 10 Grant 340, and cases there 
cited." 

In the appendix Mr. Wood gives us some 
very useful tables, evidently prepared with 
much labour and care. 

1. A list of special deeds and documents of 
which the registration is necessary, in order to 
their validity, or to the priority of the rights 
of the parties, within the times within which 
registry is to be made, where the time is fixed 
by statute. 

2. A list of documents which may be regis- 
tered at the option of the parties. 

3. A table of Miscellaneous Statutory Enact- 
ments relating to Registrars and Registration. 

4. A Table of Fees payable to Registrars 
under sec. 68 of the Act And with reference 
to this we may remark that it would have 
saved a world of trouble if the compiler of the 
Act had taken some such course, as that which 
Mr. Wood does, as a matter of more easy refer- 
ence, for the purpose of showing the fees pay- 
able to Registrars— a part of the Act which is 
in a most unsatisfactory position at present, 
ana which leads to innumerable petty annoy- 
ances, and even worse evils. 



March, 1866.] 



LAW JOURNAL. 



[Vol. II., N. S.— 83 



Monthly Repertory. 



A " Postscript" is added, containing refer- 
ences to cases decided, and questions which 
had arisen during its progress through the 
press. Some ot these questions we have al- 
ready discussed, many others are open for dis- 
cussion ; for, as we have already said, the Act 
is not drawn up with that care that the impor- 
tance of the subject required, or the time 
spent, or supposed to have been spent upon 
its compilation, might lead us to expect 

A very full Index completes the volume; 
and, in conclusion, we must say that the 
thanks of all concerned in the registration of 
titles, whether professional men, Registrars, 
or that multitudinous class that go by the 
misapplied name of u conveyancers," are due 
to Mr. Wood, for a very useful and complete 
manual on the law affecting the registration of 
titles in Upper Canada. 

The material part of the work is got up, as 
usual, in Messrs. Chewett & Co.'s excellent 
style. The price in paper covers is one dol- 
lar, and in half calf one dollar and fifty-cents. 



MONTHLY REPERTORY. 



COMMON LAW. 

EX. Jourdaiit v. Palmbb. Jan. 11. 

Common Law Procedure Act, 1854, sec 51 — 
Interrogator Us. 

In an action for the breach of an agreement to 
pay the stamp duties upon letters patent, where- 
by the letters patent became void, 

Held, that the defendant was not entitled to 
interrogate the plaintiff as to the value of the 
patent, and the damage sustained by its loss, with 
a view to the payment of money into court. 

Wright v. Goodlake, W. R. 349; 8 H. & C. 
540, questioned. 

To entitle a party to interrogatories, it is not 
enough that be is entitled- to diseovery in equity 
upon some ground and for some purpose, it must 
be upon the same ground and for the same pur- 
pose for which the interrogatories are sought. 
(14 W. R. 2S3.) 



EX. 



Jan. 18, 18, 19. 



Dtbb v. Bxst. 



Common informer — Limitation of action — 81 JElii. 
cap. 5, sec. 5. 
The 31 Eliz. cap. 5, see. 4, applies to a com- 
mon informer suing pro se ipso. A common 
informer, therefore, must bring his action within 
t j ear after the commission of the offence.- (14 
W. R. 3S6.) 



L. J. 



CHANCERY. 
Robsoh v. Whittixoham. Jan. 17. 



Ancient lights — Trivial injury — Damages — Form 
of decree — Remedy at law. 

In a bill for an injunction the court will not 
interfere unless substantial injury has been 



established ; but, in declining to give damages, 
there is no intention to decide that there is no 
case at all ; the court simply leaves the parties 
to their remedy at law. (14 W. R. 291.) 



L. J. Williams v. Glbnton. Jan. 16, 17. 

Vendor and purchaser — Interest — Costs — Legal 
estate. 

Where a purchaser has agreed that if from any 
cause whatever the purchase shall not be com- 
pleted by a day named, he will pay interest on 
his purchase-money, the mere existence of a 
difficulty as to title, though caused by the laches 
of the vendor, is not sufficient to absolve the 
purchaser from his liability to pay interest. 

Under such circumstances, nothing short of 
misconduct on the part of the vendor will disen- 
title him to maintain a claim for interest. 

Semble, that a purchaser will not be ordered to 
pay the oosts of a suit necessary for getting in 
the legal estate. (14 W. R. 294.) 



M. R. 



Jan. 13, 17. 



Earl Poulett v. IIood. 



Will — Construction — " Money due on mortgage 
from any person — Charge — Succession duty. 

A testator, by his will, gave " all money which, 
at the time of his death, should be due to him on 
mortgage from any person or persons whom- 
soever." 

Held, that charges upon real estate, created 
under a settlement, and to which the testator 
was entitled, did not pass by these words. 

A fund set apart by the testator for the pay- 
ment of the legacy and succession duty, " in con- 
sequence of his death, is liable to pay the duty 
upon every succession which occurs upon his 
death, and not merely upon these successions 
which are created by his will. (14 W. R. 298 ) 



L. C. In bb Colbmbbb. Dec. 20. 

Act of bankruptcy — Fraudulent assignment. 

An assignment of the whole of a trader's pro- 
perty upon a contract for sale topecure a present 
advance of money, which, without the lender's 
knowlenge, is applied in payment of some of the 
of the antecedent debts of the borrower, is not 
fraudulent, and consequently not an act of bank- 
ruptcy. (14 W. R. 818.) 



8. C Blos90M v. Railroad Company. U. S. 

Judicial sale — Rights of bidder —Aajournmsnl'—* 
Discontinuing sale. 

1. A bidder at a juducisl sale at public auction, 
whose bid has not been accepted — the sale being 
adjourned fur sufficient cause and finally discon- 
tinued — cannot insist on leave, even though he 
have been the highest and best bidder, to pay the 
amount of his bid, and have a confirmation of 
the sale to him. 

2. The marshal, or other officer, who makes a 
sale of real property under a decree of fore- 
closure, possesses the power, for good cause 
shown, in the exercise of a sound discretion, and 
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Id subordination to the superior control of the 
court oyer the whole matter of the sale, to 
adjourn from time to time. 

8. In a case where the decrees was that the 
sale should be made unlets the mortgagor* thould 
previously pay the mortgage debt, a few short ad- 
journments for the purpose of enabling the mort- 
gagors to make au arrangement to paj it, are 
adjournments for sufficient oause, although such 
adjournments have been made by direction of 
the complainant's solicitor. And if, prior to the 
daj to whioh the sale stands adjourned, the 
mortgagors come in and pay the complainants 
the amount of the decree, &c, the sale may pro- 

irly be discontinued altogether. (Phil. Leg. 



C 



U. 8. Young y. MoKsb. 

Mortgage by in/ant — Affirmance. 

An infant who receives a conveyance of lands 
and gives a mortgage for the purchase-price, 
affirms the mortgage if he claims to retain the 
land after coming of age. The conveyance and 
the mortgage are all one transaction, and he can- 
not affirm it so far as it results to his benefit, 
and repudiate it in other respects. (18 Mich.) 



COCKBNOUB T. BULLOCK. 

Mortgagee — Practice — Amending decree. 

It Is no defence to a bill of foreclosure that 
the mortgage was given to secure the purchase 
money of the mortgaged property, and that to 
part of it the vendor (now the mortgagee) had no 
title. 

Where, on a bill praying foreclosure only, a 
decree for sale was drawn up with a direction 
that the mortgagor should pay any deficiency, 
the court, at the instance of the mortgagor, four 
years afterwards amended the decree by striking 
out this direction, but ordered the mortgagor to 
pay the costs of the proceedings which had takes 
place under the decree. (12 U. 0. Chan. 188.) 



PROBATB. 

Not. 14, 1865. 

Jackson v. Jackson. 

Administration bond — Justifying by sureties — 
Where dispensed with— Practice— 20 j* 21 Vic 
c 77, s. 81. 

Where the Court is satisfied that property in 
whioh infant children take a share is in the cus- 
tody of the Court of Chancery, and cannot be 
taken out by a collusive or fraudulent termina- 
tion of the suit, it will dispense with the sureties 
usually required in administration bonds, if it 
appear that the person to whom administration 
is granted is unable, or finds it difficult, to pro- 
cure such sureties. When the Court is not 
satifcfied that the property on n not be fraudu- 
lently taken out of the ouetody of the Court of 
Chanoery, it will not dispense with the uureties, 
but will allow the number to be increased »<» as 
to facilitate finding security. (14 W. R 112.) 



Be J. H. Roland. Jan. 23- 

WUl — Misdescription — Parol evidence. 
Where there is a person corresponding in name 
and address, but not in other particulars, to the 
description of the legatee contained in the will, 
and another person corresponding in every par- 
ticular except the Christian name, the court ad- 
mitted parol evidence to show that the latter 
was the person intended to be benefitted. (14 
W. R.81T.) 

CHANCERY SPRING SITTINGS, 1866. 

The Bon. Vice* Chancellor Spragge. 

Toronto Tuesday 20 March. 

The Hon. Vice- Chancellor Mowat. 

Stratford Tuesday 8 April. 

Goderich Thursday 

Sarnia Monday 9 " 

Sandwich Wednesday ... 11 " 

Chatham Friday IS " 

London Tuesday 17 " 

Woodstock Saturday 21 " 

Simcoe Thursday 26 " 

The Hon, Vice-Chancellor Spragge. 

Guelph Thursday 26 ApriL 

Brentford Tuesday 1 May. 

Hamilton Thursday . . . 8 " 

Niagara Thursday 10 " 

Whitby Monday 14 " 

Cobourg Thursday 17 " 

Barrie Tuesday 22 " 

Owen Sound Friday 25 " 

The Hon. the Chancellor. 

Belleville Tuesday 15 May. 

Brockville Thursday 17 " 

Ottawa Monday 21 " 

Cornwall Saturday 26 •• 

Kingston Wednesday.... 80 " 

Peterboro' Tuesday 5 June. 

Lindsay Thursday 7 " 

APPOINTMENTS TO OFFICE. 

NOTARIES PUBLIC. 
RICHARD 8NELLING, of the Clry of Toronto, Enquiry 
B*rrister-«t Law, to be a Notary Publk to Upper Canada. 
(Gazetted February 8, 1866.) 

CORONERS. 

JAMBS HUTTON, of Forest Tills** Fsqulre, M D.. to be 
an Associate Coroner for the County of Leiubten, (Garni. 
ted February 8,1866.) 

HENRY R. HANKY, of Feawlck, Require, MJ>„ to be an 
Associate Coroner fbr the County of Welland. (Qaietted 
February 8, 1866.) 

THOMA8 KYRKS, of the Vlllaw of Mlllbroob. Esquire, to 
be an Aesodate Coroner fbr the United Counties of North* 
umberland and Durham. (Gazetted February 8, 1866.) 



TO CORRESPONDENTS. 



** ATT0a*«T"— We insert the esse you send us, but under 
the rules we hare laid down for our guidance, this is all we 
can do. 

" Liz "—We do not understand your statement of frets; 
but In any case It does not appenr to touch matters of yens* 
ral Interest, and is therefore not in our province *o answer. 

•• L\w STumMr"— •• ATT>ajrEY r — • A Law Srvonrf"-- 
•■ H. K.*— - Justitia »*— '• Ltx '•—** D.'— •• A Sujscauuu "— 
Under '• General Correspondence n 
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1. BVS... Easter Day. 

2. Mod... County Ct. and Surrogate Ct. Trim commence*. 

7. Sat ur. County Court and Surrogate Court Term ends. 

8. SUN... Low Sunday. 

9. Moo... York and Peel 8pring ladies. 
15. 8U.V... 2nd Sunday after Butar. 

22. SUN... 3rd Sunday afitr BuUr. 

23. Moo.. SL Own*. 

29. SCN. M Uk Sunday aJUr Attar. 

30. Mon... Last day for eomp. Aaesa. Boll*. Laat day for 

[Non-rt*. to gtr e list* of their land*. 



TKB 



dipper Canaba Jafo |oarrtaL 



APRIL, 1866. 



THE ACT FOR QUIETING TITLES. 

20 Via, Cap. 26. 

We are glad to learn that the benefits to be 
derived from this Act have been at once appre- 
ciated, and that a large number of petitions 
have already been presented to the Court of 
Chancery, many of them by members of the 
profession in connection with their own pro- 
perty. 

The practice being entirely new, and there 
being no precedents to serve as aids in the 
conduct of applications under the Act, a short 
statement of the mode of proceeding, and of 
the practice adopted by the Referee, may be of 
service to practitioners. 

A perusal of the Act must satisfy every one 
of its extreme simplicity. ' 

The application is by a short petition, the 
form of which is given in the Act This form 
should be strictly observed, and varied only 
as demanded by the circumstances of the par- 
ticular case. 

Before presenting the petition, the solicitor 
should thoroughly investigate the title, and 
the proofs of it If the title be defective, or 
the proof of it not attainable, the petition 
should not be presented. 

The petition is filed with the Registrar of 
the Oourt of Chancery, at Toronto, and upon 
filing it, the petitioner receives a certificate of 
soch petition being filed, which he must 
register in the registry office of the county in 
which the land is situate. The petition is 
forthwith transmitted by the Registrar to the 
Referee, to be ready for investigation as soon 
as the proof of the title is laid before him. 



The solicitor should next procure all neces- 
sary affidavits to be sworn, (including his own 
affidavit or certificate that he has investigated 
the title and finds it to be as stated in the affi- 
davit of his client) Having all his proofs 
complete, he is then, and not before, to carry 
them in to the Referee of Titles, with the other 
papers required by sec 4 of the Statute, viz. : 

1st All the title deeds, if any, and evi- 
dences of title relating to the land, that are in 
the possession or power of the applicant. 

2nd. A certified copy of the memorials of 
all other registered instruments affecting the 
land, up to the time of the registering of the 
certificate of petition above mentioned. (This 
certified copy should include the affidavits of 
execution filed on registration of each memorial* 
Where, from the way the property is described, 
the Registrar is unable to certify that such 
memorials are all that affect the lands, the 
Referee requires a surveyor to examine the 
property, who, after examining the Registry 
or memorials, is to make an affidavit that the 
memorials produced are all that affect the 
land. All this should, if practicable, be done 
before the memorials and papers are brought 
to the Referee.) 

8rd The certificate of the County Registrar 
in which the land lies as to the bills and pro- 
ceedings in chancery, or in any County Court 
on its equity side, if any such be registered. 

4th. A concise statement of such facts as 
are- necessary to make out the title, and which 
do not appear in the documents produced, but 
no abstract will be required except on special 
grounds. 

(Among these facts the following will be 
necessary in every case ; that all taxes there- 
tofore assessed on the lot have been paid 
and satisfied; that there is no execution in 
the sheriff's hands against any person inter- 
ested in the land ; that the same had never 
been sold by the sheriff, either on execution 
or for taxes, except as appears by the Regis- 
trar's certificate ; and that there are no Crown 
debts affecting the land.) 

6th. Proofs of any facts, requiring proof, to 
make out the title, unless dispensed with 
until a later stage of the investigation. (Among 
these matters will be the particulars men- 
tioned in the concise statement) 

6th. An affidavit by the claimant, and a 
certificate signed by his counsel, to the effect 
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mentioned in the sixth and seventh sections 
of the statute. 

7th. A schedule of the particulars produced 
under the six preceding heads. 

When deeds are lost the affidavits should 
contain the same evidence of the loss and con- 
tents of the deeds as would bo required at a 
trial at law or hearing in Chancery. 

The affidavit as to there having been no 
sheriffs sale, and indeed all affidavits to be 
used as evidence, should state how the depo- 
nent derived his knowledge. 

W here the petitioner's title is derived under 
a sheriffs sale, the affidavits should give the 
volume and page of the Canada Gazette where 
the advertisements appear, and the name and 
dates of the local newspapers in which they 
were inserted. 

The Crown debts can be ascertained by a 
search in the office of the Clerk of the Crown in 
the Court of Queen's Bench, at Toronto,and the 
affidavit should shew that the present owner 
is not, and that none of the persons (naming 
them) who had been previovsly interested in 
the property was, while so interested, a debtor 
to the Crown ; or should state what Crown 
debts, if any, affect the property. See Con- 
solidated Statutes of Upper Canada, chapter 5, 
section 2, the words of which should be fol- 
lowed, viz., that " no copy of any deed, bond, 
or other instrument whereby, &c, has been 
registered," &c. 

Where the title of the applicant is under 
a sale for taxes, the affidavits must show that 
all the requirements of the Consol. Statutes 
of Upper Canada, 22 Vic chap. 55, sees. 125 
to 131, pp. 675, 676, have been strictly com- 
plied with. In such case the Referee does not 
require tho production of the Treasurer's war. 
rant, but is satisfied with an affidavit by a 
competent person who has examined it, and 
who states sufficient to satisfy the Referee that 
it was in due compliance with the statute. 

Where parties have information necessary 
for the applicant, and are unwilling to make 
an affidavit, usubpccna ad test, may be obtained. 

It saves both time, trouble and expense, 
when the solicitor sees that all the proofs are 
complete in the first instance. If, however, 
through over-sight, anything be omitted or 
defective, an opportunity of supplying it is 
usually afforded by the Referee. 

It in.iy, as a general rule, be observed that 
the evidence required must include as well 



what is necessary to be produced by a vendor 
to a purchaser on a strict investigation of title, 
as what a purchaser's solicitor should satisfy 
himself of by searches and enquiries elsewhere, 
according to the principles laid down for these 
purposes in the English books of convey- 
ancing. See " Dart on Vendors, caps. 8 & 11, 
and Sugden on Vendors and Purchasers, last 
edition, caps. 10, 11, 12 & 13. 

Where the Referee is satisfied that a good 
title is shewn, he issues notices for publica- 
tion. He may also direct notice to be served 
on any persons whom the state of the title 
appears to make it expedient to notify. 
• After these notices have been published 
and served respectively, if no good cause 
to the contrary be shewn, the Referee lays 
the papers before one of the Judges of the 
court, and if he approve of the Referee's pro- 
ceeding, a certificate of title is issued, which 
renders the petitioner's title indefeasible, and 
is thenceforward conclusive in all courts with- 
out further evidence as to title. 

The fees payable are as follows : 
To the Registrar (fee fund) for filing 

the petition and for the certificate 

thereof 51 10 

For entering certificate of titl?, per folio, 10 
Copy for registration in the County 

Registry Office, per folio 10 

Seal on original and duplicate, each.. . . 50 
To the Referee, per leaf on original and 

duplicate, each 50 

For each deed, or memorial of deed, in 

the chain of title 50 

For the certificate of title 2 00 

In contested cases the Referee is entitled, in 
addition, in respect of proceedings occasioned 
by the contest, to the same fees therefor as 
are payable to the Master or Accountant for 
the like proceedings in suits. 



THE THREATENED AGGRESSION. 

That which the Chief Justice of Upper 
Canada thinks of such moment as to call 
forth observations from him whilst sitting 
upon tho Bench in discharge of his judicial 
duties, cannot be out of place for us, as con- 
ductors of a legal journal, to notice. We 
therefore make no apology for following in this 
matter the lead of one whose example may 
well be followed, whether we look upon his 
career as a lawyer, as a judge, or as a loyal 
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subject, jealous for the honor of his Queen, 
and faithful to tiro interests of his adopted 
country. Few, we think will cavil at his 
views thus publicly expressed. Whilst we on 
our part are proud to accept them as our own. 

His Lordship opened the Toronto Spring 
Assizes on Monday the 19th of March, and 
in his charge to the Grand Jury, after referring 
to their duties and commenting upon the 
calendar placed in his hands, spoke as 
follows : — 

As a general rule courts and judges abstain 
from making observations to grand jurors oa 
public or political matters not immediately con- 
nected with the administration of public justice. 
Occasionally exceptions arise. Thus in 1837 a 
painful duty id this respect was cast upon the 
judges, to which I am under no necessity to 
make and gladly abstain from making further 
allusion. A new era has dawned npon us since 
and the events of that period are now no more 
than matters for the historian. At a later period 
the public mind was much agitated by a so called 
question of annexation — and that, too, has fallen 
into oblivion, or if remembered by those who 
then favored it, it is, I apprehend, with a devout 
feeling of thankfulness that it has been irrevoca- 
bly abandoned. 

A third exception presents itself now. No one 
who passes through our streets can doubt to what 
I allude, and few I trust will think that it is out 
of place fur me to offl-r some observations in re- 
gard to it. It is impossible to make an inquiry 
of the most superficial nature into the cause of 
what we see around us, without having our atten- 
tion forced as it were upon Ireland and its con- 
dition — and we cannot avoid looking back far 
beyond the events of the present time to under- 
stand the pretext out of which has arisen the 
crisis apparently impending. 

From the reign of the first Plantagenet — 
through the tinier of the Tudors — under the un- 
sparing swor J of Cromwell down to the culmi- 
nating' victory gained by William of Nassau, 
Ireland has been a battle field. Wars of invasion 
and territorial conquest — wars between the 
«nci*nt races and the descendants or successors 
{ >f the invaders, wars to maintain or extend the 
ascendancy of th-» crown of England, wars of 
dynasty — the latter more especially, though it 
was not confined to the no, embittered or inflamed 
hy difference* of religion — successively wasted 
the land and nr.?v»nted the prosperity arising 
from the c"l*-/nt: »n of peaceful and industrial 
pursuits. Av 1 «sin*v then, down to a modern 
I*riod — .m. i^ < •«* ^arces of active discontent, 
after breaki;.^ c«: :m., ♦■ pen violence — and among 



complaints not without reasonable foundation — 
the legal disqualification of men on account of 
their religious opinions held a prominent place. 
Since the change of law in that particular, and 
down to the present time, a very different course 
of policy has been followed — having for its lead- 
ing object the promotion of the material prosper- 
ity of the whole people, without reference to 
differences of race or of religious opinions. But 
dnring that time also, the impatient folly of some 
the perverse malevolence of others and an almost 
wilful blindness to the good that has been done, 
as well us to the promise for the ftuure which had 
thus been given, has checked progress, and has, 
at the present, forced the adoption of repressive 
measures to avert from Ireland the horrors of 
civil warfare. 

That a conspiracy — formidable by it3 numbers 
though not extending to the classes possessed of 
education, intelligence or property — exists against 
the government of that country is now beyond 
doubt. That such conspiracy has been encour- 
aged if not originated, fostered if not created, by 
men of Irish birth or of Irish descent resident in 
the United States is brought home to our convic- 
tion by the daily record of pacing everts, and 
that the inevitable result must be prejudicial to 
the peace and prosperity of Ireland is as obvious 
as the necessity for vigorous measures of repres- 
sion and restraint. Nevertheless, we might, 
here in Canada, whilst earnestly desiring the 
maintenance of the established government in 
Ireland, and that the mad eifort to dismember 
the United Kingdom might meet with speedy and 
ignominious failure, have thought ourselves be- 
yond the immediate reach of the threatened con- 
flict. We might expect to hear its echo, but not 
that we should be made parties to it in our own 
land. For, admitting, for the argument sake, 
the existence of injustice and oppression which is 
advanced as the justification of this conspiracy 
— Ho such discontent exists or ever has existed 
here. Canada, among whose most valu-d i ilia, 
bitants are many of Irish birth and descent, is no 
more responsible than the United States of 
America in which a very large number of the 
Irish become domiciled, for any of the causes, 
real or fictitious, which are made the manifesto 
of these conspirators — and I firmly believe that 
few indeed, if even one of all the Irish residents 
in Canada, no matter what his creed, or party, are 
so insensible to the advantages of our present 
form of government as to desire a change, least 
of all by armed invaders. And yet such is the 
danger that seems to he imminent. 

It is not war, as that term is un derate d ir the 
law of nations, that threatens; war tcmp?red bv 
modern civilization by a regard to considerations 
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of humanity, by a deaire not to inflict needless 
suffering on theinhabitants of an invaded country. 
It is not even civil internal conflict arising be- 
tween inhabitants of the same country and sub- 
jects of the same government where one part of 
the subjects, greater or less, of some government 
desire to subvert it and to establish another in 
its place. But it is an intended invasion from a 
foreign country which cannot be carried into 
effect without violating the laws of the foreign 
country and the duties of its government, by a 
body of men whose acts will place them beyond 
the pale and protection of all national law, and 
who cannot therefore be expected to act in con- 
formity therewith, or to acknowledge any of its 
obligations. Their avowed motives include that 
of revenge upon England for the alleged wrongs 
of Ireland, and as they do not hope, at this mo- 
ment to raise an insurrection and strike at the 
Queen's government in that country, they pro- 
pose to assail this province, as a means of insult 
and annoyance which is more within their reach 
and in which they may indulge in the hope of an 
easier temporary success. 

Such an attack, though conceived and executed 
in such a spirit, would, in all human probability, 
be an outlet for the most fiendish passions of the 
most abandoned of those associated in it, where 
success would be accompanied by rapine and 
violation, by wholesale plunder and unrestrained 
licentiousness. When I reflect on the conse- 
quences of such an invasion I feel reluctant to 
believe that citizens of the United States who are 
unconnected with its alleged motives and excuse, 
are, as has been repeatedly and confidently 
affirmed in their own public journals, contribut- 
ing their means to promote such atrocious results. 
>! do not think the occasional outbursts of 
"envy, hatred and all uncharitableneas" with no 
measured mingling of falsehood and misrepresen- 
tation, which some portions of the public press 
> display, exhibiting in the same moment the 
malevolence of the worst passions with the irri- 
tating consciousness of impoteocy to indulge 
them require notice at my hand. I can under- 
stand political theorists speculating upon the 
superiority in their estimation of a republican 
form of government over a monarchy, and that 
in America at all events the one- should supersede 
the other. I can understand that enthusiasts in 
favor of this theory would rejoice in any course 
• of events which would bring about such a result, 
and that if their sense of national obligation re 
strained them from active proceeding. in its -sup 
iport they would take no measures whatever to 
prevent it. But I cannot understand how any 
men who recognise the force of national and 



moral obligations can aid, whatever their ab- 
stract opinions, in sending fire and sword among 
a neighboring people, to force them to change a 
form of government under which they are pros- 
perous and contented, and to adopt another, 
against which their feelings revolt and from which 
they see no good reason to anticipate a larger 
amount of happiness or liberty. 

But if such a storm be gathering on our horizon, 
thank God it will not find us divided among our- 
selves, or unprepared to resist the invader ! I 
can make no stronger appeal for the truth of this 
assertion than to the proceedings in every part of 
the provinces no longer ago than Saturday last 
Whatever our national origin, we are all Cana- 
dians. Whatever our convictions and opinion! 
on religious subjects, we are all equally protected 
in their peaceable enjoyment Our laws recog- 
nize no immunities, privileges or distinctions for 
any one class that are not equally open to all. 
Our institutions are both in theory and practice 
as free as those of any nation upon earth. To a 
profound and zealous adherence to our constitu- 
tional rights and liberties we add a personal de- 
votion to our Queen, honoring her as the head of 
our government, loving her as the mother of her 
people, praying God for the prolongation of her 
reign and for her domestic happiness and welfare. 
Experience has amply assured us that there is 
no despotism under her sceptre, while we are not 
equally convinced that there is as great a freedom 
from it and as great an actual enjoyment of more 
real liberty under forms of government more 
popular in their external character. And whit 
stronger proof that we rightly appreciate our ad- 
vantages could be given than is afforded by the 
events of the last week. The sounding of the* 
alarm was instantaneously followed by the gather- 
ing of willing thousands to defend our altars and 
homes. The country which was, as it were, 
slumbering in peace, has aroused itself into activ- 
ity and presents the aspects of a vast extended 
camp, and while relying as heretofore on the co- 
operation of the mother country, the Canadian 
people from Sarnia to Gaspe have sprung to arms 
for self defence. If forced to employ them, they 
will strike in a good cause, and in the humble 
hope of the protection of Divine Providence. 
There can be bat one reception for the invaders — 
a stern and pitiless opposition to repel the aggres- 
sion — striking for Queen and country, for laws 
and liberty, for wives and children; and may 
God defend our rights ! 
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PETTIFOGGING. 

The following extract from a letter said to 
have been written by a legal gentleman in 
Toronto of over 12 years' standing in the pro- 
fession, to a merchant in Lower Canada, and 
sent to us as a curiosity. It was in the shape 
of a circular, and we gire it in full as a warn- 
ing to the unwary. 

"I have made some new arrangements con- 
nected with my collecting business and will be 
glsd to include you as one of my regular cor- 
respondents. The following terms are offered 
only to such persons who forward to me the whole 
of their collecting business in Upper Canada. 

" 1st All accounts or notes forwarded for col- 
lection will be pat into judgment within the very 
shortest period thereafter that judgment can be 
allowed — it being expressly understood that 
whenever the first court sits, we will take our 
verdict This will guarantee to you that no 
ddm mil ever come a-Itead of you that is put in 
suit at the same time as yours. 

'•2nd. Advance* will be made to the extent of 
one-half upon ail accounts and notes placed in 
my hands for collection, you giving me your due 
bill for such advance until collected. A commis- 
sion of 2| per cent, will be charged only in cases 
where the amount is collected. No charge will 
be made where we cannot collect the debt for the 
advance. 

" 3rd. A reduction of at least 15 per cent upon 
the regular taxable costs will be made in all 
cases where the debt cannot be collected. 

"4th. Mr. or his partner will in every 

case in which it is necessary go and see the per- 
son indebted to you, find out his circumstances, 
position, Ac, negotiate for security and in every 
respect act in your interest as if he wore a mem- 
ber of your firm and personally interested in 
your business, and the costs will not exceed from 
$5 to $10 per diem according to the nature and 
importance of the business. 

" 5th. A quarterly report of all business in my 
bands belonging to you will be made, and, if 
possible, I will visit Montreal at least every three 
months. If you think these conditions will be 
advantageous to your business I will be glad to 
be appointed your attorney for Upper Canada." 

Id reading the above one scarcely knows 
which to admire most, the presumptuous 
assurance which pretends to guarantee to a 
client "that no claim will ever come ahead of 
you that is put in suit at the same time* as 
yours," or the open-hearted philanthropy 
which offers to make advances to the extent 



of one-half upon all notes and accounts given 
to these ubiquitous, invincible, but, withal, 
liberal attorneys for collection. 

But we do not care to discuss the contents 
of this precious document any further. It 
would be laughable were it not pitiable. 
Pitiable in every way ; in fact it is difficult to 
say which we should pity most — the unfortu- 
nate client who might be silly enough to trust 
his business to the hands of persons capable of 
writing such a letter, or the lawyers themselves 
who must be so needy, or else so lost to a 
sense of what might be termed professional 
decency as to attempt to attract clients by 
such propositions as those given above. 

We do not know, and we do not care to 
know, the name of the delinquent firm, but 
we are assured such* propositions have been 
made to at least one merchant by these 
persons, and if so, we only hope that they 
will be treated with the same contempt by 
all as they were by him to whom the above 
letter was addressed. 

We may seem to some to speak strongly 
on this subject, but surely it is the duty, as 
it ought to be the inclination of all those who 
respect themselves and the profession to which 
they belong, to frown down any thing which 
tends to lessen that respect or to lower their 
profession in the eyes of the public. 



JUDGMENTS— HILARY TERM, 1866. 

ERROR AND APPEAL. 

Present: Draprr, C. J. ; Richards, C.J., C.P. ; 
Haqarty, J.; Morrison, J.; Adam Wilson, J.; 
John Wilson, J.; and Mowat, V. C. 

March 16, I860. 

Brigham v. Smith. — Appeal from Court of 
Chancery, dismissed with costs. Draper, C. J., 
delivered the judgment of the court. 

Beltridge v. Great Western R. W. Co.— Appeal 
from the Court of Chancery. Decree for specific- 
performance of oontract to allow plaintiff to pass 
free over the road in consideration of land con- 
veyed to the company reversed, and bill in court 
below dismissed with costs. Mowat, V. C, dis- 
sented. Hagarty, J., inclined to the opinion 
that the bill should be dismissed without costs. 
Adam Wilson, J., delivered the judgment of the 
oourt. 

Mills v. King. — Appeal from Court of Common 
Pleas on point of form, dismissed with costs. 
Held that judgment- must be entered on special 
case before error can be brought. Draper, C. J., 
delivered the judgment of the court 

Crawford v. Meldrum. — Appeal from Court of 
Chuncery allowed. Decree to be varied by mak- 
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ing land liable to plaintiff's judgment, with costs 
against defendant. The court, with the excep- 
tion of Spragge, V. C, concurred with the judg- 
ment of Mowat, V. C, in court below. 

Weir v. Matheson. — Appeal from Court of Chan- 
cery allowed, and bill dismissed with costs. 
Spragge, V. C, disseuted : adhering to his judg- 
ment as given in the court below. Draper, C. J., 
thought that bill should be dismissed without 
costs. Hngarty, J., delivered the judgment of 
the court. 

Gamble v. Great Western R. W. Co. — Appeal 
from Court of Queen's Bench, dismissed with 
costs. Morrison, J., dissented ; adhering to his 
opinion as expressed in court below. Richards t 
C. J., delivered the judgment of the court. 

Northern Railw y Co. v. Patton —Appeal from 
Court of Common Pleas dismissed with co*ts. 

Gossage v. The Canadian Land $ EmigrationCo. 
— Appeal from Court of Queeu's Bench dismissed 
with costs. 



QUEEN'S BENCH, 

Present: Drapkr, C J. : Haoartt, .). ; 
Morrison, J. 

Monday, March 5, ISS6. 

Flahiff v. Cox. — Appeal from the County 
Court of^ the County of Wellington — dismissed 
without costs. 

Fowler v. Perrin. — Judgment for plaintiff on 

first replication to plea of release, and for de 

. fendant on second replication to same plea. 

Leave granted to apply to Judge in Chambers 

to amend. 

Wixon v. Pickard, rule nisi for new trial dis- 
charged. 

Rogers v. Munns. — Rule discharged. 

Studer v. Buffalo $ L. H. R. R. Co.— Rule 
absolute for new trial, without costs. 

Conger v. Piatt. — Judgment for defendant on 
demurrer to plea. Leave to apply to a Judge in 
Chambers to take issue granted. 

Savage v. Sparling. — Appeal from the County 
Court of the County of Lambton allowed. 

Austin v. Ferguson. — Appeal from the County 
Court of York and Peel allowed, and rule to 
enter verdict for defendant in court below dis- 
charged. 

Brightley v. Rankin.— Appeal from Coanty 
• Court of Frontenac allowed, and rule for non- 
suit in court below to be discharged. 

Coulson v. Hutton. — Appeal from County Court 
of Wellington dismissed with costs. 

Leslie v. Emmons. — Appeal from County Court 
of Hastings allowed, and rule absolute for new 
trial in the court below. 

The Queen v. Rubidge.— Appeal from the Qaar- 

" er Sessions in Stormpnt, Duuo *V8 and Glengarry 

au?wed, and judgment in Court below arrested. 

Johnson v. Hunter. — Rule discharged. 

Harris v. Robinson. — Appeal from the County 
Court of Peterborough dismissed, but without 
costs, as appellant appealed at the in»tance of 
-the County Judge. 



Waddell ▼. Corbett— Judgment for defendant*, 
with leave to plaintiff to apply to amend. 

Stewart v. Gesner $ Henderson.— Appeal from 
the County Court of Kent allowed, aud rule ab- 
solute for new trial without costs. 

In re Michie and the Judge oftfe County Court 
of the County of Halton. — Rule absolute for 
mandamus. 

In the matter of conviction of Andrews. — Rale 
absolute to quash couviction. 

The Queen v. Ellis— Rule to qua-h certiorari 
absolute with costs, and rule to quash conviction 
discharged with costs. 

Mcl'roy v. Hall —Rule absolute for new trial 
on payment of costs. 

McPhee ▼. Wilson —Rule absolute to enter 
verdict for plaintiff on second count for $100, 
and for defendant on the first count. 

Jones v. Jenkins. - Rule absolute for new tiial 
on payment of costs by plaintiff within a month, 
otherwise rule absolute to enter nonbuit. 

The Queen v. Stewart.— Rule discharged. 

Kerr v Boulton et al —Rule discharged. 

Adams v. McCauL — Rale absolute for a new 
trial— costs to abide event. 

DeCow v. Tail — Rule discharged. 

Waters et al. v. Builen.— Rule absolute for 
new trial on payment of costs in sixteen days. 



Saturday. March 10 18C6. 
Present: Drapeb, C. J. ; Haoartt, J. ; 
MoRttisosr, J. 

Clarke v Western Assurance Co —Rule abso- 
lute for uew trial without costs on the ground of 
misdirection. The Court remarked upon the 
injurious effect in certain cases of the late Act 
respecting the assignment of warehouse receipts 

McDonald ▼. The Liverpool and London Fire 
and Life Insurance Co. — Rule absolute for new 
trial, with costs to abide tvent. 

In the matter of the Propeller " Georgian M — 
Rule nisi on Collector of Customs to restore ves- 
sel to the petitioner, G. T. Denison, Jan., dis- 
charged, the Court having no -power under -8 
Vic, cap. 1, to gratit relief, as there appeared 
from the affidavits filed to have been '* probable 
cause" for the seizure of the steamer; but that 
as the reason for the detention had ceased, the 
Government might in all probability restore the 
vessel to the petitioner upon a proper application 
for that purpose, which if it had been made 
before might have paved the necessity of this 
application. The Court ob?erved that no power 
of forfeiture was given by the act. 

Re Thompson and Webster. — Rule nisi for maf 
damus to compel the Registrar of the County o* 
Wellington to record a certificate of lis penden* 
refused, but without costs. The refusal to re- 
cord was on the ground that a part of the land 
referred to in the certificate was subdivided into 
villago lots aud sold to various parties. 

.Hall v. Moss.— Judgoirnt for plaintiff on de- 
murrer to declaration. Hagarty, J., dissenting. 

Shaver v. Jamieson el al . — Rule ubsolnte for 
new trial, with costs to abide the event, with 
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leaTe to the landlord to amend his notice of title 
by adding claim of title by length of possession. 

Warne v. Coulter. — Judgment for plaintiff on 
df murrer. Arrears of taxes due on non-resident 
lands : in case of subsequent occupanoy, arrears 
can only, under 27 Vic. cap. 19, be collected out 
of goods on the premises, there being no personal 
liability upon the subsequent occupant to pay 
them, and nothing which can render liable his 
goods which are not on premises. 

Law Society of U. C. v. The City of Toronto.— 
Rale nisi for nonsuit discharged. Action to re- 
cover back from the city money paid for taxes 
alleged by the City to be due. Held, that as the 
Cow t of Revision had not, although the roll was 
fioally passed, adjudicated upon and determined 
the question brought before them in this matter, 
the right of appeal to the County Judge had not 
been barred, Ilagarty, J., dissented from the 
judgment of the Court, thinking that the roll 
being confirmed, the assessment was final. 

Harvey y. Woodruff. — Rule absolute for new 
trial with costs to abide event. 

Prendergast v. Grand Trunk Railway Co.— 
Role rmt to set aside verdict for plaintiff, and 
for a new trial discharged. 

Chiids et al. v. Northern Railway Co. — Rule 
absolute to enter nonsuit. 



COMMON PLEAS. 

Present: Rjchards, C J.; John Wilson, J.; 
Adam Wilson, J. 

Monday, March 5, 1860. 

Cnnda Permanent Building Society v. Harris. 
—Rule discharged. 
Hut ton v. Trotter. — Rule discharged. 
Ihnrne v. Barwirk — Rule discharged. 

Reed v. Reed — Judgment for plaintiff on de- 
murrer. 

Baldwin v. Petermon. — Judgment for plaintiff 
on demurrer. 

Campbell ▼. Kempt. — Rule absolute for new 
trial on payment of costs within three weeks. 

^ Doyte x. Lasher— Appeal from the County 
Ounrt of Lennox and Addington dismissed with 

casts. 

Brndfaldv. Ilopk>ns— Judgment for defendant 
on demurrer for insufficiency of the replication. 

McFjd.hn v. G T. R. Co. ( A PP eals from Co. 
Ball v. G. T. R. Co. ] Ct ' Frontenacdis. 

(^ missed with costs. 
Cook v Yr'ilkie — Appeal from County Court 
cf Oxford dismissed without costs. 
Reed et al. v. Mercer. — Rule discharged. 

Bond*. Bond. — Rule discharged. Postea to 

plaintiff. 

Auston v. Boulton.— Rule discharged. 

Me Bride ▼. Lee. — Rule discharged, with costs. 

Wood*. G. T. R. Co.— Rule absolute to Btrike 
appeal cat of the paper without costs. 



Saturday, March 10, 1S60. 

Present: Richards. C. J. ; Adam Wilson, J. ; 
John Wilson. J. 

Smith v. Miller. — Case struck out of list, it 
having been otherwise disposed of. 

Hughes v. Towers. — Verdict on first count to 
be entered for defendant; and the damages on 
the second count to be reduced by $200. 

Fowler v. Perrin. — Judgment for plaintiff on 
demurrer. 

Koster v. Ho I den — Judgment for defendant on 
demurrer to first count ; and for plaintiff on de- 
murrer to tho second count. 

Thrust and Loan Co. v. Drennan. — Judgment 
for plaintiff on demurrer. 

Jones v. Cameron. — Judgment for plaintiff on 
demurrer. 

The Queen v. Hamilton — Rule nisi discharged. 
The Court expressed themselves as in much doubt 
as to the admission of affidavits iu evidence in 
criminal cases when moving for new trials under 
the act, and suggested an appeal, for which leave 
was granted. 

Campbell v. Knight. — New trial as announced 
last Monday, with the additional terms now im- 
posed of payment of costs within three weeks 
after service of the rule ; and in default of pay- 
ment, rule discharged. 



RULES OF COURT. 



The following rules were read in Court last 
Term: 

" Michaelmas Term, 29th Victoria. 

It is ordered,— That the Table of Costs 
established by the Rule of this Court, of 
Trinity Term, 20th Victoria, be amended in 
that part of it relating to Attorneys, and 
headed 'Copy and service of Writs of Sum- 
mons and othet Process,* by adding as fol- 
lows : — 

Copy and Service of Writ of Sub- 
poena ad Testificandum, exclusive 
of mileage 50 cents. 

It is ordered, — That in all cases where leave 
is given to raise an Issue or Issues of Law, 
together with an Issue or Issues of Fact, to 
any Declaration or subsequent Pleading, the 
Issue or Issues of Law shall be determined 
before the Trial of the Issue or Issues of Fact, 
unless otherwise expressly ordered by the 
Court or Judge in the Rule or Order permit- 
ting such Issue or Issues to be raised. 

Dated 2nd December, A. D. 1865. 

(Signed) Wm. H. Draper, C. J. 

Wm. B. Richards, C. J. C. P. 
John H. Hagarty, J. 
Jos. C. Morrison, J. 
Adam Wilson, J. 
John Wilson, /." 
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CONDITIONS OF SALE. 

The object of special conditions of sale with 
respect to title and evidence of tUle, is either 
to enable the vendor to oblige the purchaser 
to accept the title, notwithstanding some de- 
fect of evidence, or, it may be some infirmity 
of title involving a real risk, which the vendor 
cannot supply or cure, or to preclude the pur- 
chaser from calling for evidence, the produc- 
tion of which is possible, but would involve 
expense, trouble, or delay. At one time 
special conditions were avoided as much as 
possible, under the apprehension that they 
would discourage bidders. Special conditions 
of some kind have now become so usual that 
intending purchasers frequently bid without 
considering the effect of the conditions, and 
stipulntions are often inserted as a matter of 
routine, which are wholly unnecessary, and 
even inapplicable to the title in question. But 
when restrictive conditions as to title or evi- 
dence are advisedly made part of the contract 
to be signed by the purchaser, the object of 
them is to compel the purchaser to accept a 
title more or less defective in substance or in 
proof. Now, it is settled that a vendor may 
bind the purchaser to accept such title as the 
vendor has, so that in the absence of fraud or 
misrepresentation the purchaser must take the 
title, though it actually appears to be bad. 
In Fveme v. Wright 4 Mad. 864, on a sale 
. by the assignees of a bankrupt, the condition 
was in these words : — * 4 The purchaser shall 
have an assignment of Mr. Howard's interest 
to one moiety of the estate, under such title 
as he lately held the same, an abstract of 
which may be seen at the office of Messrs. — ;" 
and though the title was defective, the pur- 
chaser was compelled to take it But the 
Court said that he might, if he pleased, have 
an inquiry, whether the conditions were cir- 
culated long enough before the sale to give a 
fair opportunity for inspecting the abstract 
So in Duke v. Burnett 2 Coll. 837, a pur- 
chaser was compelled to take a title which -he 
had agreed 4l to accept without dispute," not- 
withstanding a defect as to the title to the 
legal estate, which was within the vendor's 
knowledge. 

In each of these cases the vendor obtained 
the protection he desired without disclosing 
the nature of the defects against which it was 
sought In a recent case, however, the doc- 
trine has been asserted, that the vendor cannot, 
by a general stipulation, protect himself against 
a defect which is known to him, without dis- 
closing the defect The case to which we 
refer is Edwards v. Wickwar 85 L. J., Ch., 
48; 1 L. R., Eq., 68. Under an order in 
that case leaseholds were sold by auction, 
subject to the following condition : — u It will 
appear from the abstract that an underlease 
of the property was, in 1852, graated to J. S. 



for twenty -one years from the 25th November 
then last The said J. S. is believed to have 
absconded, and not to have paid any rent for 
several years ; and inasmuch as a first under- 
lease was on the 1st October, 1864, purported 
to be granted by the trustees of the testator's 
will, to the present tenant, who is in posses- 
sion under it, no objection or requisition shall 
be made in respect of the underlease of 1852, 
nor of any derivative interest created thereout, 
nor of any underlease or tenancy prior to the 
said underlease of 1864." On examining the 
title deeds it appeared that another underlease 
had been granted prior to that of 1864, which 
was not shown to have been surrendered. 
This underlease, according to the report in 
The Law Journal, was not in the abstract, 
but the counterpart of it was in the vendors 
possession. The vendor relied on the con- 
dition ; but Sir W. P. Wood, V.C., held, that 
the purchaser was not bound to complete 
unless the vendor obtained a surrender of the 
underlease; and for this decision his Honor 
gave the following remarkable reasons : — » 

u It is a vendor's plain duty to disclose all 
the facts within his knowledge. He may pro- 
tect himself by general clauses, such as the 
one in question, from unknown or unsuspected 
claims ; but he is clearly bound to give the 
fullest information in his power. An extreme 
case in support of the vendor's contention is 
Freme v. Wright; but there the vendors 
were the assgnees of a bankrupt, and they 
only professed to sell under such title as he 
lately held. The title proved bad, but there 
was no suppression of facts within the knowl- 
edge of the vendors. Here, on the contrary, 
there is a pretended candour on the part of the 
vendor, in disclosing one deed while he sup- 
presses another, which is all the time in his 
possession. Nothing would be more mischiev- 
ous than to allow a vendor (more especially 
whon selling under an order of this Court) to 
force upon a purchaser anything contrary to 
the strictest right" 

We do not see how the decision can be 
supported, except upon the principle stated in 
the judgment, that a vendor cannot protect 
himself by stipulation against a defect known 
to him, or which he has the means of knowing, 
unless he discloses the defect The defect in 
question was doubtless merely formal: an 
underlease had been granted, the tenancy had 
been given up without the execution of a sur- 
render, and a new tenant put in ; so that if 
the former under-lessee had claimed the pos- 
session, his claim would have been conclusively 
answered, under the condition for re-entry for 
non-performance of covenants. There was 
certainly no fraud in keeping back such a 
transaction, and the purchaser's objection 
could only rest on the strictest application of 
the Vice-Chancellor's principle. The conse- 
quences of the rule laid down in Edwards v. 
Wickwar are serious. Henceforth a vendor 
must not take his title into the market unless 
he is prepared to display before the world 
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every defect which can be found in it He 
cannot say to an intending purchaser — u As I 
have been in possession during so many years, 
tinder a conveyance dated in such a year, you 
shall not make any objection in respect of the 
earlier title," — unless he has himseif rigorously 
scrutinised the earlier title, and found it un- 
objectionable, in which case the stipulation 
would be unnecessary. Nay, as defect of 
title and defect of proof are indistinguishable, 
a general stipulation that the purchaser shall 
not make any objection on the ground of the 
vendor's inability to produce any title deed 
prior to a certain date would be unavailable, 
unless accompanied by a statement of the 
nature and effect of every deed to which it 
was intended to apply. 

In short, to say that general conditions 
against defects are inoperative if the vendor 
does not at the same time give the fullest in- 
formation in his power as to those defects, 
is to say that no contract shall limit a pur- 
chaser's right to a clear and well-proved title 
for sixty years, unless the contract sets forth 
a complete abstract of the title as it stands, 
and that no restrictive condition shall operate 
unless it is associated with a commentary 
pointing out in detail the particulars to which 
it applies. 

A general condition against any defect of 
title or evidence within the terms of the con- 
dition implies that there are such defects, and 
gives the purchaser an opportunity of making 
further inquiry. If he is willing and agrees 
to take his chance without further inquiry, he 
cannot complain of being deceived ; and in the 
absence of fraud, we submit that it is the 
duty of a court of equity to hold him to his 
contract We are not here speaking of art- 
fully contrived catching conditions, which 
suggest, but do not absolutely assert, a better 
state of things than that which really exists. 
The condition in Edward* v. Wicktoar was 
not a condition of that kind ; nor is it to such 
conditions more than to others that the Vice- 
Chancellor's observations apply. — Jurist. 



COLONIAL CULPRITS AND EXTRA- 
DITION STATUTES. 

When the many forensic contests arising 
out of the Roupell forgeries were before the 
courts, the counsel against the ex-M. P. and 
his family made the most of the improbabili- 
ties and singularities of the story. It was 
said that the blind confidence of the father, 
the almost fatuous trust of the mother, the 
cool, determined, precocious villainy of the 
son as told by himself with every point and 
circumstance, in the witness box, were of 
themselves sufficiently extraordinary ; but the 
one great fact, the stay and stronghold of the 
defendant's case, the text at which Mr. Bovill 
pounded away with the persistency and tena- 
city of a puritan preacher who turned his 
hour-glass four times in the course of a ser- 



mon, was the marvellous allegation that a 
man used to an inordinate degree of luxury, 
accustomed to the indulgences and elegances 
of refined society, one who had sat for an im- 
portant borough, headed a large volunteer 
corps, been the ostensible owner of hundreds 
of houses, the possessor of a fortune approach- 
ing half a million, should, without some sinis- 
ter motive, some hidden purpose, some design 
to save for his family the fortune he had dis- 
sipated himself, have come forward to confess 
a crime whose inevitable consequence would 
be to subject him to a protracted, or as it ac- 
tually happened, a life-long period of penal 
servitude. There is no doubt that these con- 
siderations greatly helped the counsel, and 
thit they weighed much with the jury, nor do 
we by any means say that they were unfairly 
pressed by the one, or unduly estimated by 
the other. But without questioning the accu- 
racy of those Chelmsford jurymen who stood 
out for the purchasers of the Roupell property 
or denying that the compromise ultimately 
arrived at was a fair and reasonable one, we 
cannnot help thinking that if the case were to 
bet.ied next week, the family would go into 
court with a much better chance of winning 
than on the previous occasion. We have had 
an illustration of the power of conscience over 
flagrant offenders, more wonderful in its way 
than that furnished by William Roupell, and 
though it has not as yet led to sensation trials 
or to melo-dramatfe incidents, the plain un- 
varnished story may well serve u to point a 
moral or adorn a tale." 

In the summer of 1864, Augustus George 
Fletcher was cashier in the Melbourne Branch 
of the Union Bank of Australia. His reputa- 
tion was, of course, as good, his character as 
high, the confidence reposed in him as pro- 
found as that of the great majority of the men 
for whom he has proved himself an unworthy 
colleague. He could not stand the test of re- 
peatedly having within his reach the opportu- 
nity of enriching himself with dishonestly ac- 
quired gains, and, yielding to the temptation, 
he abstracted from the bank coffers securities 
amounting to nearly £10,000. Un watched, 
unsuspected, he continued for some time to 
fill his accustomed post, nor does even his re- 
turn to England a few months after the rob- 
bery appear to have generated a belief of his 
guilt During a short stay in this country he 
turned his booty into cash, and started with 
the proceeds for the other hemisphere. From 
New York he went to Buenos Ayres, and from 
the latter place he only recently returned to 
London. Those who may at any time be 
tempted to copy his evil example, should pon- 
der thoughtfully the story of his subsequent 
adventures. 

"Ill got, ill goes," is a proverb which 
has stood a good deal of handling, but 
which does not seem likely to wear out in 
these days of commercial and financiary de- 
linquencies. The £10,000 had got small by 
degrees and beautifully less, till barely eigh- 
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teen months after it was stolen, not above one- 
fifth of it was left in the hands of its guilty 
possessor. Meanwhile the bank had become 
aware of the name of their depredator, and 
Augustus (Jeov* Fletcher found himself in a 
foreign land, with occupation gone, with char- 
acter blasted, w«th hopes destroyed. Still, 
he was hotter otf than most of his order. He 
had £2,0u<) or thereabouts in his pocket, and 
he was in a country to which no police officer 
.could penetrate, a: id from which no extradition 
treaty could fetch him back. He might have 
invested his money in foreign stocks, or em- 
ployed it in some branch of commerce, or failing 
either of these expedients for husbanding or 
increising it, he might have lived upon it 
carefully or recklessly while it lasted, *and 
when the worst came to the worst, he could 
have earned hU living and kept his freedom 
as a day laborer. Hut he did neither of these 
things. Tired of dissipation, worn out with 
excitement, stiiis^ by remorse, he communi- 
cated his crime to the British authorities at 
Buonos Ayre<, p. 'id acting on their recommen- 
dation he took pa -sage home, and landed with 
the intention of surrendering himself to 
offended justice. 

It must be c >nfessed that if Fletcher is out 
of prison, it is not for any want of elrbrt to 
get into it. On the first Friday in January, 
he went to the bank in Old Broad Street, and 
presented himself just before the close of bu- 
siness hours, ?i.s bis employers* self-con fe>sed 
plunderer. Hut the bank officials seem to 
have been completely dumbfoundorcd by the 
nppcM'anee of s.» queer a customer. They 
had never had t<» open an account or honor a 
a draft of this nature, in all their long expe- 
rience. The secretary called in the solicitor, 
and the two, after a conference, decided to 
make no charge against the defaulter. The 
would-be prisoner left the bank, sought the 
help of the first policeman he met, poured his 
confession i" t0 his ear, and was promptly 
taken otf to the nearest station-house. Thus 
far, therefore, he had succeeded, but his suc- 
cess was of short duration. He met with a 
fresh disappointment next morning when he 
was taken before the presiding alderman at 
the Mansion House. His confession was heard, 
the charge against him entered, but him.- elf 
was discharged on his own recognizances, the 
magistrate and his adviser being of opinion 
that there was no jurisdiction to detain him. 
Some weeks have passed since Fletcher's re- 
lease, and so far as we know, he is still at 
large in London in possession of propert)' he 
is anxious to give up, and of personal liberty 
which he is solicitous to surrender. This 
anomaly arises ftom the wording of the u Co- 
lonial Kxtradition Act," by which the issue 
of a colonial warrant is a condition precedent 
to any criminal process here. Just as demands 
for the extradition of escaping felons from 
France or Kngland, must be made in virtue of 
warrants issued by persons having lawful au- 
thority in the country from which the felon 



has escaped, so must our colonial runaways 
be taken back in due form, with proper pro- 
cess, bound with legal fetters, and shut up in 
a statutable goal. The idea of having to deal 
with a prisoner who, having got clear off with 
his booty, had come from the end of the earth 
to surrender himself and it to justice, never 
seems to have entered the heads of the emi- 
nently practical people who drew the Act of 
Parliament, and hence Augustus George 
Fletcher finds himself not only a free man, 
but a comparatively rich one, in spite of him- 
self. The police cannot arrest him, the ma- 
gistrate cannot detain him, the representatives 
of the customer whose property lie purloined 
will have nothing to do with him, lest they 
should prejudice their remedies against the 
bank; the bank cannot give him into custody 
because there is no jurisdiction, and they 
cannot receive the money he is anxious to 
surrender, lest they should condone his 
offence, and put themselves in a false position, 
altogether, it is a very pretty and a very sin- 
gular difficulty, the like of which we do not 
remember to have heard before. 

We must own, however, we cannot very 
clearly see our way to a remedy. 1 1 would 
never do to receive every confession that 
might be made here by persons professing to 
have done something wrong at the Antipodes. 
We are afraid the only result would be that 
the police courts would bo inundated by a 
grand influx of the rogues and rapscallions, 
the waifs and strays, the odds and ends of 
society ; the black sheep of every flock, the 
ne'er-do-weels of every family, the maurai* 
svjets of every circle — all ready and willing to 
confess sins they never committed, if that 
were the only requisite for getting to the land 
of golden dreams and ill-defined purposes, 
where old acquaintanceships might, perchance 
bo shaken off; where new and better lives 
might, perchance, be begun. With son^e such 
promises and purposes as these would they 
cheat their consciences and school their minds 
to the perpetration of what they would con- 
sider a pious fraud. The mother country and 
the colony, between them, would have to bear 
the burden of the deportation of this undesi- 
rable class of emigrants, and the colony espe- 
cially would have little reason to congratulate 
itself upon its bargain. There seems nothing 
for it but to adhere to existing rules, and 
maintain existing statutes. The primd fad* 
grounds for accusing a man of felony must be 
established in the country which claims him, 
and the funtions of our magistrates ought still 
to be limited to satisfying themselves that the 
warrant on which the arrest is made satisfies 
the requirements of reasonable caution against 
the colorable violation of the right of asylum. 
It is, however, rather singular that almost at 
the same moment our attention should be 
called, in two quarters, to the working of our 
extradition laws. The lack of a formal pre- 
liminary has for the time prevented the ope- 
ration of the Colonial Act, and the French 
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Emperor's impatience of magisterial anxiety 
to prevent an agency for the punishment of 
criminals being turned into an instrument for 
the redemption of political offenders, has led 
him to give notice of his intention to put an 
end to the convention on which the statute 
rests. We regret that his Imperial Majesty 
should have taken umbrage at 'precautions 
which he must feel are not altogether un- 
nceded, or have waxed impatient because con- 
stitutional usages cannot always be conformed 
to the wishes, even of wholesome despotism. 
He has accused us of being needlessly par- 
ticular about forms, and of requiring an im- 
possible amount of proof before surrendering 
escaping French felons. The proceedings in 
Fletcher's case may perhaps satisfy him that 
such punctiliousness is not exceptional ; that 
even when the interests of our own colonists 
might apparently sanction relaxation of estab- 
lished rules, we say with Portia, that "it must 
not be, lest many an error, by the same ex- 
ample, should rush into the state." We trust 
that the history of Fletcher's surrender and 
release may satisfy the Emperor that our scru- 
pulosity, if extreme, is at least even-handed, 
and that calm reflection will induce him to 
withdraw alike the notice to end the extradi- 
tion convention, and the unfounded asper- 
sions upon our mode of administering justice 
with which that notice was accompanied. — 
Banters* Magazine. 



ON THE APPORTIONMENT OF SEN- 
TENCES TO CRIMES. 

Br T. B. L. Baker, Esq., Ha&dwicke Court. 

A new system has been suggested of regu- 
lating the sentences passed on criminals. It 
is assumed, and we think few will disagree 
with such assumption, that the diminution of 
future crime is the only object which we either 
wish or have a right to consider in the passing 
of sentences, and that punishment for past 
nimc, while most valuable if it serve to deter 
.either the person sentenced or others from fu- 
ture offences, ceases to be cither practical, or 
philosophical, or Christian, if inflicted with- 
out reference to the future. That now sug- 
gested founds its claim to public consideration 
solely on the ground of its being more preven- 
tive of future crime than the system, if sys- 
tem it can be called, which is now in use. 

Let us place fairly before the reader the two 
modes of allotting sentences to crime, and 
then consider the bearings of each. 

Under the existing system, when a prisoner 
is found guilty the magistrate (whether judge, 
or chairman, or recorder, with or without 
consultation with others) considers carefully 
the evidence which has been adduced, esti- 
mates from it as correctly as he can the 
amount of turpitude in the mind and heart of 
the prisoner, and orders the infliction of just 
?o much punishment as in his estimation shall 
be equal or proportioned to that amount. 



On the other hand, the new system, while 
by no means suggesting that the magistrates 
should be restricted by law, nor that they 
should bind themselves to any invariable rule, 
proposes that they should agree amongst 
themselves to adopt a definite principle, 
which it is believed would answer well in 
eighteen or nineteen cases out of twenty, 
although in the twentieth case it might require 
great relaxation ; and that the sentences should 
depend, not on the estimated amount of the 
guilt of the past crime, but upon tho simple 
fact of whether the criminal had or had not 
been previously convicted. A scale of punish- 
ments is laid down, concerning which much 
discussion has arisen, but the first point for 
consideration is whether a scale fixed and un- 
derstood by all, or one which varies with the 
will or opinion of each magistrate, would tend 
most to the diminution of future crime. The 
scale suggested is that a prisoner on a known 
first conviction in eighteen or nineteen cases 
out of twenty, should, if possible, be tried 
summarily, and receive a week or ten days* 
imprisonment, with a warning that if he again 
offend he will receive — not a sentence of im- 
prisonment varying from a fortnight to three 
months, according as he may have the luck to 
steal much or little, or to find a lenient or a 
strict judge — but a commitment for trial at the 
sessions or assizes, involving all but a certain- 
ty of twelve months' incarceration, and for a 
third offence seven years' penal servitude, and 
for a fourth the longest term which the law 
allows. 

A difficulty still remains with reference to 
that numerous class in which the prisoners' 
antecedents are unknown. It is proposed to 
meet this by making it the rule to commit all 
to quarter sessions, excepting such as can 
show to the satisfaction of the magistrates that 
they have not been previously convicted for, 
at any rate, several years. It is believed that 
about two-thirds of our convictions are of 
men who have lived for at least some years 
in the neighborhood, and whose characters 
could be easily ascertained. The remainder 
would be allowed to explain where they had 
lived, and for whom they had worked, during 
the last few years, and their statements might 
be verified by the superintendent of police 
during a week's remand. If such account 
appear to the magistrate to be satisfactory, 
the prisoner would receive the short sentence 
mentioned above ; but, if he fail to show any 
reasonable grounds for believing that he has 
lately lived- an honest and steady life any- 
where, it should then be the rule to c mmit 
him to quarter sessions, partly to give time to 
inquire his antecedents, and partly to check 
his wandering habits. 

Such are briefly the two systems under con- 
sideration. In favor of the former, it is urgul 
that great discretion must necessarily be left 
in the hands of the magistrates. Offences 
which come strictly under the same legal de- 
finition vary extremely in the amount of guilt. 
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A theft, which, if practised on a stranger, and 
under momentary temptation, would merit 
only a week's imprisonment, would, if com- 
mitted with premeditation, and the person 
robbed were a master, be deservedly punished 
with six months, though in either case the 
property were of the self-same value. Offences 
vary so much, that, if they are to meet an 
exact proportionate amount of punishment, no 
rule can be laid down. It is true that magis- 
trates' estimate of the amount of wickedness 
in each prisoner must vary, and that the pun- 
ishments given in one court must differ great- 
ly from those allotted by another ; but there 
can be little doubt that all are honestly ad- 
judged, and by men who are entitled to all 
confidence, whether they be judges whose 
lives have been spent in the study of the law, 
or recorders, or stipendiary magistrates chosen 
from the Bar. Even in the case of the unpaid 
magistracy, whether in quarter or petty ses- 
sions, several usually act together, and the 
opinion of those of the greatest experience has 
the most weight Thus sentences are pretty ' 
sure to be well and wisely given, and to with- 
draw from such a body the discretionary pow- 
ers which they now enjoy, would be to cast an 
undeserved stigma on them and lower their 
position. Indeed, it is urged that there would 
be little use in retaining the office of a judge 
or magistrate, if these functionaries are to be 
so shorn of their dignity as to be deprived of 
the power of passing exactly what sentences 
they may think fit 

We think the above is not an unfair or un- 
favorable view of the opinions urged by the 
admirers of the present system, and to express 
a doubt of its truth appears almost heretical ; 
yet, if we consider the arguments, they are 
hardly tenable 

First, it is stated that large discretionary 
powers must be given to the magistrate in 
order that the punishment may be accurately 
proportioned to the offence. It is assumed 
that the whole value of punishment consists 
in its being so allotted. Is this really so ? Is 
it true that we derive either benefit or gratifi- 
cation from the inflicting a punishment exactly 
proportioned to the injury inflicted on society 
by the culprit ? Probably few, if any, will be 
found to defend this view. But it may be 
said that a punishment so proportioned will 
deter future criminals. A little consideration 
will show us grave cause to doubt this. AH 
who have had real experience of the feelings 
of the criminal class, well know what a reck- 
less, thoughtless race tMe majority of them 
are. It is the common law of human nature, 
that we all look on our own offences with a 
favorable eye. The weak and unreasoning 
class who fall into crime are especially liable 
to this error. The consequence is, that as 
they cannot tell exactly the view the magis- 
trates will take, they almost always hope for 
a less punishment than they receive. If so, 
our system fails to deter, and therefore to 
prevent, ana its punishment becomes mere re- 



tribution for the past, not prevention for the 
future. 

This point is well worthy of close conside- 
tfon. If it can be shown that either punish- 
ment or retribution, or retaliation for the past 
irrespective of the future, is to be desired on 
either moral or religious grounds, or if it can 
be shown that a fixed system of allotting sen- 
tences will not deter future criminals so much 
as one which varies according to the will or 
opinion of each committing magistrate, so 
much of the argument falls to the ground ; 
but it is of much importance that this ques- 
tion should be fairly and closely examined. 

But, secondly, it is said that the judges and 
magistrates are such a body of men as may 
well be trusted with large discretionary pow- 
ers. None who have had opportunities of ac- 
quaintance with them will doubt that our 
jndges are as highly talented and upright a 
body of gentlemen as the world can produce, 
and that on any subject where they nave ex- 
perience, their opinions are entitled to the 
greatest weight In weighing the value of 
evidence, in investigating the legal guilt or 
innocence of a prisoner, they are probably un- 
equalled. In estimating the amount of moral 
turpitude displayed, they may probably, firom 
their natural and acquired shrewdness, sur- 
pass most others. But what opportunities 
can they have ever had of studying the opin- 
ions and feelings of that race who are to form 
our future criminals, or of finding out what 
punishments will be most efficient in deter- 
ring them from future crime ? Tet if the ob- 
ject sought is not retribution for the past, but 
prevention for the future, this acquaintance 
with the motives and feelings of the criminal 
class, is the especial knowledge required in the 
allotment of sentences. 

To recorders and stipendiary magistrates, 
the same arguments apply in a less degree. 
They are probably, on the whole, inferior in 
talent to the judges, but from their labors 
being confined to one town, they have some 
opportunity of hearing from the gaoler or police 
what effect has been produced by many of the. 
sentences they have passed. Some of those, 
however, who rank among these gentlemen as 
the highest authorities on the subject of the 
Repression of Grime, are, it may be observed 
warm supporters of a nearly fixed and intelli- 
gible system of sentencing. 

The great unpaid body of magistrates, as 
they are sometimes termed, are, it must be 
conceded, far inferior in talent to the judges, 
yet such as fill the post of visiting magistrates, 
have far larger opportunities than judges of 
gaining a knowledge of the effects of punish- 
ment ; nevertheless, in spite of this advantage 
their very number precludes a hope that they 
would exhibit such uniformity of action as 
will have a really strong effect in deterring fu- 
ture criminals, unless some principles of action 
are laid down and agreed to. 

But the most extraordinary and the least 
complimentary idea,* is that which supposes 
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the dignity of judges, recorders, and country 
gentlemen to depend on their freedom to order 
for a criminal just what punishment they may 
fancy, without having any rule to guide them 
to a similarity of action. It seems to be held 
treasonable to show that one system is more 
efficient than another, because such showing 
would deprive them of their liberty to take 
the less efficient course. We may leave such 
arguments to answer themselves. If the dig- 
nity of the bench did not stand on more secure 
ground than this, we might indeed tremble 
for it 

But the important question comes, Will 
such a nearly fixed system as that which is 
proposed tend to diminish crime ? For many 
reasons we may expect that it will do so. If 
a man who has received a ten days' imprison- 
ment is aware that his next conviction will 
ensure a detention for twelve months, instead 
of some uncertain period which he invariably 
hopes will be shorter than it proves to be, 
such knowledge will be unquestionably more 
deterrent than the present uncertainty ; and 
at the same time, when the consequences are 
clearly laid before him he will have far less right 
to complain of harshness than now, when he 
is frequently tempted to hope for a light pun- 
ishment, but practically receives a heavy one. 

Furthermore, such a system must ere long 
bring to an end the very existence of skilled 
thieves ; for as a man would, on his convic- 
tion, be sentenced to twelve months' deten- 
tion, and on his third to seven years, it would 
be impossible that he could acquire the skill 
necessary for the higher branches of the art 

But, instead of reasoning on probabilities, 
let us look to facts. Tho system has been 
tried throughout England on a class. In 1656, 
it became the practice to commit all juvenile 
offenders on their second conviction to refor- 
matories, and therefore to long terms of deten- 
tion, almost irrespective of the magnitude of 
the special offence. This became, therefore, a 
fixed and cunfulative system, well understood 
by the juvenile offenders, instead of an attempt 
at an exact retribution. What was the conse- 
quence? Juvenile crime had been steadily 
rising, and had reached the number of 16,981 
convictions in 1856. But, in 1860, it had 
sank to 8029, and the worst class of boy 
thieves had entirely disappeared. The Judi- 
cial Statistics show that in each large town 
the decrease exactly followed the adoption of 
the fixed and cumulative system of sentences, 
in place of the uncertainty which had till then 
prevailed among boys, and still prevails among 
adults. 

Foremost, perhaps, among remarkable in- 
stances of this, is the case of Cheltenham. For 
many years juvenile crime had been on the 
increase, and, in 1856, 58 boys were commit- 
ted to prison. The magistrates then adopted 
the plan of sending every boy on his second 
conviction to a reformatory. The next year 
the number sank to 14; the next there were 



25, then 14, and in 1860 only 13. In 18G1, 
the magistrates reverted to their former sys- 
tem, and passed sentences which they believed 
to be proportioned to the offence. Tho cer- 
tainty of the sentence ceased, and that year 24 
were convicted, and in 1662, there were 49. In 
1868, they returned to the fixed sentences for 
second convictions, and the number fell to 24, 
and in 1864 to 18. Can it be held that this 
was an accidental rise and fall? or are all 
these instances the effect of mere chance? 
Surely not Let us then attempt to diminish 
adult, as we have already diminished juvenile 
crime. God forbid that we should consider 
the sin and suffering caused by habitual crime 
(putting out of sight for the moment the loss 
inflicted on the honest man, who is first rob- 
bed and then heavily taxed to punish the 
the thief) as objects unworthy of our care ? — 
Journal of Social Science. 



LEGISLATURES BE CAREFUL! 

A question of great interest, has just been 
decided in the Supreme Court of the United 
States. The Legislature of New York, it ap- 
pears, about sixty years ago incorporated a 
bridge company to build a bridge across the 
Susquehanna at Chenango Point, now Bing- 
hamton ; and declared in the charter that it 
should not be lawful for any person or persons 
to erect any bridge or establish any ferry 
within two miles, above or below such bridge. 
In time "Chenango Point," having become 
Binghamton — a large and flourishing town — a 
new bridge became necessary and a new one 
having been authorized, by the New York 
Legislature, within eighty rods of the first one, 
the old company filed a bill to enjoin the erec- 
tion ; the ground of the objection being, of 
course, that the later act of the Legislature 
impaired the obligation of a contract made by 
the former. The court below, we believe, con- 
sidered that the first charter meant only to 
say that ordinary persons i.e. in their natural 
capacity, should not build any second bridge 
within two miles ; but that the first charter 
did not mean to impose upon the Legislature 
any restriction against the exercise of power 
by it The distinction was perhaps nice. 
The Supreme Court, it appears, considered it 
more nice than sound and reversed the decree. 
The great question therefore, which had juris- 
prudence and politics — how far the Legislature 
at one of its sessions can surrender the 
sovereignty of the State so as to bind the 
body at all subsequent sessions — a question 
of great magnitude indeed — seems to be decid- 
ed in favor of the right of surrender. The 
Supreme Court seemed to consider that if the 
people send incompetent or corrupt men to 
represent them in the Legislature, they must 
take the consequences and bear the penalties 
of their own folly ; that contracts whether 
made by individuals or by States are of per- 
petual force. — Legal Intelligencer. 
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( Reported by C. RoBiASOir, Enq., Q.C., Reporter lo the Court. 

Cameron v. Gunn. 

Quit claim, dted—Coruiruction and eff< cl of. 

Defendant being in possession of land, executed a deed by 
which, in consideration of 5s., be remised, released, and 
for ever qnitted claim to the » lain tiff, hit heirs and assigns 
far ever, the said land, to hold to the plaintiff, bin heirs 
And as^i^ns. to and for his and their sole and only use for 
ever. The plaintiff baring brought ejectment. 

JLJd, that the deed could not operate as a release, there 
U'iug no«\»tate or possession in the plaintiff to support it, 
nor as a conveyance, for want of apt words; and therefore 
t hat nothing passed by it. NidwUon v. ZHUabough, 21 U. 
C. Q. It. 5U4, distinguished. 

[Q. B., M. T., 1865.] 

Ejectment for lots numbers throe and four, in 
the third concession of the township of Carrick. 
The plaintiff *s notice of title was under " a deed 
conveying" the land, made by the defendant to 
the plaintiff, dated 13th February, 1805. The 
defendant asserted title in himself under a grant 
fr.>m the Crown. 

The trial took place in October, 186-3, at 
Goderich, before Richards, C. J. 

The plaintiff proved the execution of a deed, 
dated 18th February, 1865, fiom defendant to the 
plaintiff, by which defendant, in consideration of 
b*., remised, released, and for ever quitted claim 
to the plaintiff, his heirs and assigus for ever, 
the two lots mentioned in the ejectment sum- 
mons, to hold to the plaintiff, his heirs and 
riHsigns, to and for his and their sole and only use 
for ever. This deed was duly registered, but it 
contained qo covenants. 

It was proved that the defendant had been iu 
pOH.MCHsion of the property in question for two 
years before he was served with the ejectment 
summons in this cause, which bore date the 4th 
September, 1865. 

It was objected for the defendant that the deed 
was a mere release: that nothing passed by it, 
as the plaintiff was not in possession when it w*\s 
executed. It did not contaiu the words grnut, 
bargain, or hell. 

The plaintiff obtained a verdict, leave being 
reserved to enter a nonsuit on the objection taken. 

In Michaelmas Jerm, Moss obtained a rule on 
th" leave reserved, calling on the plaintiff to shew 
cause why a nonsuit should not be entered. 

Gwynne, Q. C, shewed cause, contending that 
by the form of the indenture, expressing that it 
wns made upon a pecuniary consideration, the 
•W'»ndant was estopped from setting up a title 
contrary to his own deed: that the only differ- 
ence between this deed and that in Nicholson v. 
JJi /.ii-wyA, 21 U. C. II. 691, was, that the latter 
w is professedly made in pursuance of the act to 
fxci'itato the conveyance of real property, a 
st ttem<mt not contained in the present deed. 

J/ujm. contra. — There are no words in this 
deed which can pass the estate, unless the plain- 
tiff had some sort of interest or possession upou 
which it could operate by way of enlargement. 
It could not operate as a grant, nor by estoppel. 
As to Nicholson v. Dillabough, the court relied on 
the deed being made in pursuance of the act to 



facilitate the conveyance of real property, and on 
its containing a covenant that the releasee might 
enter and take possession. Neither of these par- 
ticulars are to be found in the deed now under 
consideration. TTattv. Fcadsr, 12 U.C. C.P. 254 ; 
Doe Connor v. Connor, 6 U.C.Q B. 298 ; Preston 
on Conveyancing, vol. i. p. 41 ; Sanders on 
Uses, 61. 

Draper, C. J., delivered the judgment of the 
court. 

In Nicholson v. D'dlabough, taking all the deed 
together — 1, Its being made in pursuance of the 
act to facilitate the conveyance of real property: 
2, Its being made for a valuable money con- 
sideration, £75: 8, The habendum being to the 
party of the second part, and his heirs and 
assigns, to his and their sole use for ever : 4, Its 
containing a covenant that the party of the second 
part might enter and take possession — the Chief 
Justice inferred it might be treated as a bargain 
and sale ; and Burns, J , by the reference to 
Shove v. Pincke, 5 T. U. 124, and to our statute 
14 & 15 Vic, ch, 7, seems to imply that it may 
operate by way of grant. 

Throe of these grounds of deoision are wanting 
in this case, the habendum being the only one of 
the four in which the two are alike, and that 
alone is not in our judgment sufficient to sustain 
the plaintiff's contention, and to make a dry re- 
lease, founded upon a nominal pecuniary "con- 
sideration, operate as effectively as a conveyance 
by lease and release would do. 

It is necessary that the party to whom a release 
is made '* must have some estate in possession, in 
deed or in law, or in reversion in deed, of the 
lands whereof the release is made, to be as a 
foundation for the release to stand upon ; for a 
release, which must enure to enlarge an estate, 
cannot work without a possession joined with an 
estate." Shep. Toueh. 324. 

There being no such possession in this case the 
deed cannot operate as a release, and for want of 
apt words it cannot operate as a conveyance to 
pass the estate, which apt words are as necessary 
since as before the legislature enacted that cor- 
poreal tenements and hereditaments should, as 
regards the conveyancy of the immediate freehold 
thereof, be deemed to lie in grant as well as in 
livery. While fully deferring to the authority of 
the case of Roe v. Tranmer, 2 Wile. 75, we are 
compelled to hold that there are no apt words to 
pass the estate unless by way of release, in which 
mode the deed cannot operate for the reason above 
given. 

We think, therefore, the rule must be made 
absolute. 

Rule absolute. 



Thk Queen v. Uogo. 

Falwiy personating a voter at a municipal election is not an 
indictable nlfrnce. Remarks as to the form of indictment 
In such a ca.>e. 

[Q. B , M. T„ 1865.) 

Criminal case, reserved from the Court o *" 
General Quarter Sessions for the county of Grey» 
held in September. 1865. 

The defendant, Nicholas Hogg, was tried and 
convicted at the said sessions upon the following 
indictment: — 
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" The jurors for our Lady the Queen upon 
tbcir oath present, that on, to wit, the third day 
of January, 1865, at the annual municipal eleo- 
tion for the election of a member of the municipal 
council of the corporation of the township of St. 
Vincent, for the year aforesaid, for ward number 
two of the said township, holden in the said ward 
number two, on, to wit, the second and third 
days of January in the year aforesaid, and at 
which election two persons, namely, Cyrus Rich- 
mond Sing and James Grier, were duly nominated 
for the said office of councillor for said ward 
number two of said township of Saint Vincent, 
and a poll duly demanded, Nicholas Hogg did un- 
lawfully, wilfully, and knowingly personate and 
falsely assume to vote and did vote for one of the 
said candidates, namely, James Grier, in the 
name of George MoVittie, whose name appears 
on the last revised assessment roll, being the 
assessment roll for the year of our Lord, 1864, 
of and for the said township, as a freeholder of 
the municipality of the said township, and who 
is rated on the said last revised assessment roll for 
real property in Baid ward number two, held in 
bis own right, and whose name, with the assessed 
value of the real property for which he was so 
rated in said ward number two, appears on the 
proper list of voters furnished for the purposes 
of the said election to the returning officer for 
Mid ward for said year 1865, under section 97, 
pub-section 2, of chapter 54 of the Consolidated 
Statutes of Upper Canada." 

At the close of the case for the Crown, the 
counsel for the prisoner asked that an acquittal 
should be directed, on the following grounds : 

1. That there is not a statute of Canada making 
the personating a voter at a municipal election an 
cffeuce or crime. 2. That it is not an offence at 
common law. 

The court reserved these questions of law for 
the consideration of the justices of Her Majesty's 
Court of Queen's Bench for Upper Canada, under 
the authority of the statute in that behalf. 

Robert A. Harrison, for the Crown, cited Ross* 
C & M. II. 539 ; 2 East P. C. ch. 20, sec. 6, p. 
1010; Dupee's Case, 2 Sess. Cas. 11; Rose- 
Oinj. Ev. 447 ; The Queen v. Preston, 21 U. C- 
y B. bt). 

McCarthy t contra, cited Rrgina v. Dmt % 1 Den. 
C. C. 157. 

ITaqartt, J., delivered the judgment of the 
c^urt. 

It is conceded that our statute law contains no 
provision for the punishment of a person falsely 
J'ursouatiug a voter. 

The case cited of Reyina v. Dent, 1 Den. C. C. 
15U, is in point. Patleson. J., on a similar oharge 
cf fmuj on the Imperial Municipal Act, decides 
that &uch a count discloses no offence at common 
H\r. *• Xo case to maintain the affirmative was 
c;ie<l, nor is it believed that any suoh oan be 
luund. * * The analogy is all the other way." 

Sec. 97, sub-sec. 9, of our Municipal Act 
authorises the oath to be taken by an elector 
that »• he is the person named in the last revised 
awessment roll ;" and see. 42S would seem, 
though very loosely worded, to declare such a 
false statement to be perjury. It is not, how- 
ler, necessary to decide this latter point. 



Grave objections might be taken to the indict- 
ment before us. No averment is apparent nega- 
tiving the identity of defendant with the voter 
suggested to be personated ; and it is open, per- 
haps to be contended that the charge, as it reads, 
is for personating and voting for the candidate 
James Grier in the name of George McVittie, the 
voter whose name is on the roll, not for per- 
sonating George McVittie. 

We think the conviction cannot be upheld. 



COMMON LAW CHAMBERS. 
{Reported 6y Heivey (yBniEX, Esq., Barriiter-at-Law.) 

Thh Commercial Bank of Qanada v. Tub 
Gbeat Western Railway Company. 

Discovery and inspection of documents— Lis mota. 

Application by plaintiffs to inspect and take copies of 
document?, especially the statement made by certaiu 
accountants acting under instructions from a committee 
of investigation appointed by defendants to obtain 
information reopening certain proceedings of the manag- 
ing and financial directors of the company! and to investi- 
gate the accounts and affairs of the company respecting 
certain transactions between these directors and the 
plaintiffs as to a debt dne by the D. A M. K. Co., which 
proceedings and transactions resulted in this suit. But 
It appearei that no suit had been actually commenced or 
dispute arisen at the time this investigation was had and 
statement thereupon made. 

Upon this ground therefore it was held the plaintiffs were 
entitled to the inspection and copies asked for. 

Inspection of some other documents which were not suffi- 
ciently identified was refused. 

Extent and meaning of the expression lis mota. 

[Chambers, November 22, 1865 .J 

On the 6th of October, Crooks, Q. C, obtained 
a summons for the plaintiffs, calling upon the de- 
fendants to shew cause why the plaintiffs should 
not be at liberty to inspect and take copies of the 
following documents : 

1. The statement of Messrs. Coleman, Tur- 
quand, Young &Co., accountants, relating to the 
dealings and transactions between the defendants 
and the Detroit & Milwaukee R. Co. 

2. The letters and copies of letters to and from 
Messrs. Brydges and Reynolds, or either of them, 
and the chairman or secretary of the defendants/ 
company, relating to the Detroit & Milwaukee 
R. Co. 

8. The books of account and other records of 
defendants relating to same railway, all of which 
are more particularly referred to in the affidavits 
filed. 

And also, why the defendants, bythe oaths of 
their president, secretary, treasurer, an i mana- 
ger, or some or one of them, should not answer 
on affidavit or affidavits, what documents the de- 
fendants have in their possession or control, or 
in that of their attorney, or agent or agents, re- 
lating to the matters in question in this cause, 
or in whose custody they or any of them are ; 
and whether the defendants object (and, if so, 
on what grounds) to the production of the afore- 
said documents, or any of them. 

The affidavit on which the summons was ob- 
tained, was made by Mr. Crooks, the agent of 
the plaintiffs' attorney in this cause, and having 
the conduct and management of the cause. 

The affidavits set forth the proceedings which 
have been had in the cause ; and also, that it 
will be necessary for further evidence to be de- 
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duced by the plaintiffs on the trial about to take 
place, and among other questions that will arise, 
will be that relating to the authority, and the 
extent of it, of Chas. J. Brydgea and Thos. Rey- 
nolds, the managing and financial directors of the 
defendants' company, to act for and bind the 
defendants ; and to the application and expendi- 
ture of certain moneys, in all about $1,260,000, 
directed by the shareholders of the defendants* 
company to be expended in the completion of the 
Detroit & Milwaukee R. Co. 

That tbe plaintiffs will have to be prepared 
with evidence upon the questions,, and to estab- 
lish that other sums charged against the appro- 
priation of $1,250,000 were not only not within 
but contrary to suoh directions, and that in fact 
large sums of money whioh should have been 
paid to the plaintiffs in reduction of the account, 
and sued for, were misappropriated and misap- 
plied by the directors of the defendants' company 
to other objects and purposes than those directed 
by their shareholders. 

That it appears from documents printed and 
published by the company, or their directors and 
agents, and especially from the report of the 
oommittee of investigation, appointed at a meet- 
ing of the shareholders of the defendants' com- 
pany on the 4th of April, 1860, that certain 
aooountants, namely, Messrs. Coleman, Tor- 
quand, Young & Co., were directed to investigate 
the financial affairs of the oompany, and amongst 
others, those connected with the Detroit & Mil- 
waukee R. Co., in whioh are involved the matters 
in question in this oause ; and that these account- 
ants, after an investigation of the books and 
papers of the oompany, presented to the oom- 
mittee a full statement " respecting the dealings 
and transactions between the Great Western 
directors and the Detroit & Milwaukee R. Co. 

That it further appears, from documents pro- 
duced by the defendants at the former trial, that 
on the 28th of December, 1857, and on the 12th of 
January, 1858, Brydges and Reynolds, wrote to 
the ohairman or secretary of the defendants' com- 
pany in London, England, and therein set forth 
oertain matters connected with their proposed 
operations on the Detroit & Milwaukee R. Co., 
whioh received the assent of the defendants' 
board, resident in England . and it also appears 
that Brydges and Reynolds, in their respective 
capacities of managing and finanoial directors 
of the defendants' oompany, wrote aud received 
divers other letters to and from the chairman 
and secretary .of the defendants', relating to the 
matters in question in this cause, and whioh 
letters (the deponent said) are now, he believes, 
on file, and in the custody of the defendants. 

That the accountants examined into various 
books of account and other records of the defen- 
dants which contain entries and statements re- 
lating to the account sued for, and to the matters 
in question in this cause. 

And that it is advisable and neoessary the 
plaintiffs should inspect and be prepared to prove 
on their behalf at the trial, the matters contained 
and appearing in the said statement of the ac- 
countants, and in the said letters, books of 
account, and records aforesaid. 

That it is believed, that besides the said state- 
ments, letters, and books of account, there are 
various other doouments and papers in the cus- 



tody of the defendants whioh contain matter in 
relation to the questions in issue, and that it is 
material and necessary for the plaintiffs, in order 
to support their claims on the trial and to pre- 
pare for suoh trial, to have suoh doouments and 
papers, as well as the statement of the accounts, 
letters, books of account, and records aforesaid, 
produced for the inspection of the plaintiffs, their 
attorney or agent, and that the plaintiffs will 
derive material advantage and support in their 
case from the production of all the aforesaid 
doouments. 

And that the plaintiffs, it is believed, have just 
ground to maintain th* action. 

On behalf of the defendants, the following 
affidavits were made : 

Thomas Muir, the accountant of the defendant, 
says, he is not aware the statement has ever been 
in possession of the defendants ; that the account- 
ants were sent to this Province in 1860, by cer- 
tain shareholders in the defendants company, at 
a meeting of the shareholders, held in April, 
1860, appointed as a committee to investigate the 
aooounts and affairs of the company ; and that 
these gentlemen were known as «« The Committee 
of Investigation," and that they engaged Cole- 
man, Torquand, Young & Co., known as " The 
Accountants," to investigate the affairs of the 
defendants. 

These aooountants having arrived in this Pro- 
vince, called before them the officers and clerks 
of the oompany, and obtained a very great quan- 
tity of information. The information was not 
imparted under oath ; the accountants collected 
information from the books, and then, returned 
to England, taking a great mass of papers, as 
well as the ledgers, journals, and minute books 
of the meetings of the directors. 

The accountants did not confine themselves to 
examining the offioers and clerks of the defen- 
dants, but examined persons who had formerly 
been connected with or in tbe employment of the 
defendants, as well as other persons, some of 
whom were known to be hostile to the directors 
and officers then governing the oompany's affairs. 

The Committee of Investigation, on the return 
of the accountants to England, prepared a report 
upon the information whioh the aooountants had 
collected in this Province, and issued the same 
to the shareholders, a copy of which is now 
shewn to the deponent, marked A, and a copy of 
which, the counsel for the plaintiffs had in his 
possession at the trial of this oause, in May, 
1862. 

That the statement or information made by the 
aooountants to the Committee of Investigation 
has not, to the deponent's knowledge, ever been 
in possession of the defendants, and he thinks it 
has never been sent to this Province, else he 
would have heard of it. 

That at the trial, in May, 1862, the deponent 
stated he had no detailed statement of the man- 
ner in whioh the account of the loans made by 
the defendants to the D. & M. R. Co. had been 
spent, save as appeared by a synopsis of the said 
accounts which he then had, and at that time 
produced in oourt. 

That at the time of the trial, the ledger from 
which the synopsis of the said account had been 
extracted was in England, having been taken 
there in 1860, by the accountants, and was nol 
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returned from England to my custody, till long 
liter the trial. 

That the ledger does not show any different 
account than that which is contained in the 
synopsis thereof before mentioned as produoed 
in court. 

And that there are not, and never were any 
entries in this ledger involving any amount in 
excess of the loans of £250.000 sterling made by 
the defendants to the Detroit & Milwaukee 
R. Co. 

And the ledger will not, of itself, show the 
payments made by the secretary of the defendants 
in England on behalf of the Detroit & Milwaukee 
R. Co., more than by a general statement to that 
effect 

Mr. Irving, the attorney on record for the 
defendants, stated that, in April, 1862, th*e 
plaintiffs, after issue joined, obtained a sum- 
mons from the present Chief Justice of Upper 
Canada, calling on the defendants to shew cause 
wby the plaintiffs should not be at liberty to in- 
spect and make copies of all books, and entries 
therein, all documents, letters and writings in 
the custody or control of the defendants, touch- 
ing the matters in question in this cause; but 
that upon the return of the summons, the Chief 
Justice declined to make the order, and dis- 
charged the summons. 

That on the 6th of May, 1862, the defendants 
obtained from the then Chief Justice of Upper 
Canada (McLean), a summons calling on the 
plaintiffs to shew cause why the defendants should 
not have leave to inspeot certain books and letters 
which passed between the officers of the plaintiffs. 
Upon the return of this summons, the Chief 
Justice declined to make the order asked for in 
respect of the inspection of the letters, but 
granted an order bo far as the minute books of 
the directors 1 meetings of the plaintiffs was 
affected by the application. 

On the Ilth October, Irving Q. C, and Ander- 
son, with bino, shewed cause. The application 
of the plaintiffs was not warranted by the authori- 
ties : it was more in the nature of an attempt to 
investigate the defendants 1 case than for the pur- 
pose of maintaining their own ; it was also an 
attempt to discover confidential and privileged 
communications between different branohes and 
members of the defendants' own company, and it 
night be said that no suit was then aotually 
pending, that these were propositions made with 
the view of probable and expected litigation. 

Crooks, Q. C, contra. 

The proposition was clearly for the plaintiffs' 
own use and benefit, to enable them to maintain 
their own rights. . There was no suoh privilege 
as that alleged, and as to the apprehended liti- 
gation, there was neither Us pendens nor lis mota. 
Chartered Bank of India $c. v. Mich, 4 B. & 8. 
73; Colman v. Trueman, 8 H. & N. 871 ; WaU- 
hem v. Siainton, 2 Hem. & Mil. 1 ; 9 L. T. N. S. 
003 ; Woolley v. Pole, 14 C. B. N. S. 638. 

Adam Wilson, J. — This application is made 
under sections 189 and 197 of the C. L. P. Act, to 
iospect and take copies of documents, and to have 
the defendants state on oath what documents they 
have in their possession or control relating to the 
matters in dispute. 

This power, with respect to the inspection and 
taking copies and documents, «• is to be exercised 



in all cases in which previous to that act a dis- 
covery might have been obtained by bill or other 
proceeding in equity." The general rule is thus 
stated, in Flight v. Robinson, 8 Beav. 22 ; S. C, 
8 Jur. 888, by Lord Langdale, M. R. "According 
to the general rule, whioh, as I apprehend, has 
always prevailed in this court, every defendant 
is bound to discover all the facts within his know- 
ledge, and to produce all doouments in his pos- 
session which are material to the case of the 
plaintiff. However disagreeable it may be to moke 
the disclosure, however contrary to his personal 
interest, however fatal to the claim upon whioh 
he may have insisted, he is required and com- 
pelled, under the most solemn sanction, to set 
forth all he knows, believes, or thinks in relation 
to the matters in question; and the plaintiff 
being subject to the like obligation on the request 
of the defendants in a cross bill, the greater 
security which the nature of the case is supposed 
to admit of is afforded for the discovery of all 
relevant truths, and by means of such discovery, 
this court, notwithstanding its very imperfect 
mode of examining, has at all times proved to be 
of transcendent utility in the administration of 
justioe." 

The Master of the Rolls, in a subsequent part 
of his judgment, in referring to privileged com- 
munications, laid down this rule : "I am, there- 
fore, not to order the defendants to produce 
documents which are properly to be considered 
as confidential communications made between 
solicitor and client, acting merely in the relation 
of solicitor and client, and whioh took plaoe 
either in the progress of the suit or with refer- 
ence to the suit previously to it b commencement," 
and accordingly he directed confidential commu- 
nications whioh passed between the attorney and 
counsel and client, but whioh did not take place 
either in the progress of the suit, or with refer- 
ence to the suit previously to its commencement 
to be produced. These communications passed 
between the assignees of an insolvent and their 
professional advisers before the sale of the estate, 
at whioh Flight, the party seeking the disoovery, 
beoame the purchaser. These documents were 
permitted so far, that the attorney would not 
have been permitted to disclose them, " but they 
were not so privileged as to protect the defen- 
dants themselves f.om discovering them in answer 
to the plaintiff's bill." 

The steps taken by the defendants, to clear 
up the objections of the plaintiff taken to the 
defendant's acts "were considered as commu- 
nications with reference to the dispute which 
resulted in the present investigation," and there- 
fore privileged. 

So the plaintiff is entitled not only to a dis- 
oovery of what constitutes his own title, but also 
of what may enable him tn repel the anticipated 
defenoe ; he has also the right to know what the 
defendants' case is, but he cannot ask the defen- 
dants how he makes his case out, or by what 
evidence he proves it. The Attorney- General v. 
The Corporation of London, 2 M. & G., 247 ; 
S. C, 14 Jur. 205 ; Hunt v. Hewitt, 7 Exch. 236, 
244. 

In the oase of The Chartered Bank of India 
t. Rich, 4 B. & S. 78, it was held that the 
defendant, who had been the agent of the 
plaintiffs at Bombay, was not entitled to a dis- 
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covery of communications between the head 
office of the bank in London and their officers at 
Bombay, not farming part of the res geslor, but 
written after the defendant had left the Bervice 
of the bank, and after the dispute had arisen, to 
enable the bank to decide as to the mode of pro- 
ceeding against the defendant, several of them 
having been written under the immediate direc- 
tion and advice of the attorney of the plaintiffs, 
and some of such documents being the reports of 
the officers of the banks and replies specifying 
the evidence which could be adduced in Bombay 
to prove the defendant's breaches of contract 
complained of, because it was confidential. 80 
also in Waltham v. Stainton, 9 L. T. N. 8., 603, the 
reports of one accountant, employed by the defen- 
dant's solicitor to investigate books, were held to 
be privileged. Wood,V. C, said : " The account- 
ant's work, he being employed by the Folicitor, 
was just as much privileged as the work of the 
attorney himself. In Buch a case, the expert 
was pro hoc vice the clerk of the attorney, and 
the report wis to form part of (he instructions for 
the answer." 

Counsels* briefs, so far as they are copies of 
the proceedings, may be inspected ; but as to the 
observations on the briefs intended for counsels' 
use, and their marginal notes, and even inter- 
lineations pointing out those parts of the case on 
which the defence might rely, those also ought 
to be protected. 

In Woolley v. Pole, 14 C. B., N.S., 538, the court, 
in an action on a fire policy, made an order for the 
production of the communications which passed 
between the company and their agent by whom 
the insurance was effected, and between the 
company and other offices which shared the risk 
relative to the value and existence of the pro- 
perty about to be insured, bat it refused to allow 
the plaintiff to inspeot the reports and list of 
salvage made out for the company by their own 
officers. Erie, C. J., said: — " The office having 
already offered the plaintiff every facility to ex- 
amine and make the most of the salvage of the 
ruins of the fire for himself, the plaintiff has no 
right to see these reports — that which will form 
the brief of the defence." 

In Colman v. Trueman, 8H.&N. 871, an order 
was held to have been rightly made for the inspec- 
tion of correspondence between the plaintiffs, who 
sued for not accepting goods, and the consignors of 
the goods, and between the plaintiffs and their 
broker, after the contract and the alleged breach 
of it, to which action the defendant pleaded 
fraud. Pollock, C. B., said :— " It would be 
monstrous if an attorney could not write to a 
stranger for information respecting the suit, 
without being liable to have his correspondence 
called for; but certainly the correspondence 
amongst the parties themselves, or between 
them and their agent has been ordered to be 
produced. In my opinion, there is no reasona- 
ble ground for any distinction between suoh cor- 
respondence before the contract and after the 
alleged breach of contract. In equity, a defen- 
dant may obtain inspection down to the time 
when his answer is filed, and there is no reason 
why the same rule should not apply here." 
Watson, B , said : — If the plaintiffs have com- 
mitted a fraud, and have written on the subject 



among themselves or to their agents, there is no 
reason whr the correspondence should not be 
produced." (See this case explained pir Black- 
burne J., in 4 B. & 8. 84.) 

It is said, that the true extent and meaning of 
lis mota is, that " there must not be merely 
facts which may lead to a dispute, but a lis mota 
or suit or controversy preparatory to a suit actu- 
ally commenced or dispute arisen, and that upon 
the very same pedigree or subject matter which 
constitutes the matter in litigation." Varies v. 
Lowndes, 6 M. & G. 628. 

The commencement of the controversy, and not 
of the retention from which it spribgs. is the 
commencement of the lis mota, and terminates 
the admissibility of a family declaration- There 
must be more than the existence of facts on 
which the claim is founded, or even of litigation 
on kindred matters, there must have been a con- 
troversy in respect of the very point in dispute as 
to which the evidence is tendered. S.\t\»Jm v. 
Patrick, 3 L. T. N. 8. 602. 

The privilege as between attorney and client 
applios to all communications, whether pending 
and with reference to litigation, or made before 
litigation and with reference thereto, or made 
after tie dispute, followed by litigation, though 
not in contemplation of it with reference to that 
litigation. 1 Tayl. on Ev., 4th Ed. iW. But 
correspondence between attorney and client, 
before any dispute has arisen between the client 
and his opponent, is not privileged, p. 800. 

In this particular case, the statement of the 
acoountants, made in the year 1860, before there 
was any dispute or controversy between the 
plaintiffs and the defendants with reppect to the 
subject of this statement, I do not think to be in 
any degree privileged as against the claim of 
these plaintiffs. The accountants were investi- 
gating the affairs of the defendants' company for 
the purpose of enabling the company to deter- 
mine what they should do with respect to the 
matters oonnected with these transaction by or 
on behalf of the Detroit & Milwaukee R. Co. 
They had not then come to any decision on these 
affairs one way or the other. They did not 
really know what had in fact taken place, and 
they wished to be informed respecting it, and 
whether the result of that investigation would 
lead the defendants to adopt all that Brydgea 
and Reynolds had done in the Province, and 
which it was oontended by the plaintiff?, bound 
and implicated the defendants, or to repudiate, 
or at any rate dispute what they had done, or 
any particular portion of it; it was simply an in- 
quisition or investigation they were holding for 
the purposes of informing themselves of what 
had been done, and with no determined object 
beyond that, none so far as I can see. with 
reBpeot to any dispute or controversy with the 
plaintiffs, in any way whatever. 

The passage on the argument, referred to in 
the report on page 6, fully confirms this view of 
this particular proceeding and procedure. The 
committee Bay, '• there have been some transac- 
tions in Canada of a very unsatisfactory descrip- 
tion between Messrs. Brydges and Reynolds ami 
the Commercial Bank of Canada, respecting a 
large debt due to the bank by the Detroit & Mil- 
waukee R. Co. ; and whether or no the Great 
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Western shareholders will suffer further by the 
unauthorized acts of these gentlemen in respect 
of such transactions, the committee are not yet 
iu a position to determine ; it is a matter which 
will require serious consideration." 

I am of opinion, upon the authorities above 
Btated, that the plaintiffs are entitled to an in- 
spection and copy of the statement, because no 
suit bad actually commenced nor dispute arisen 
at this time connected with the subjects of the 
statement. This document is somewhat like the 
salrage in Woolley v. Pole, because it is the 
material from which the report was made, and 
inspection was not refused of it in that case. 

Then with respect to the lotters and copies of 
letters to and from Brydges and Reynolds, or 
either of them, and the chairman or secretary of 
the defendants' company, relating to the Detroit 
& Milwaukee R. Co., the cases in 4 B. & S. 78, 
9 L. T. N. S 603, and 3 H. & N. 871, justify the 
right to inspect and have copies of these letters, 
so long as they were written before suit or dis- 
pute or controversy had oommenced. The oase 
of Wooliry v. Pole, is not against the direction, 
because the reports and lists of salvage there 
made, were made for the special purpose of 
checking the plaintiff's demand upon the policy, 
and with a view to probable controversy or liti- 
gation between them ; and it would have been 
destructive to the defence in the oause, without 
being properly serviceable to the plaintiff, to 
hare compelled the defendant to discover to him 
the information which had been procured to 
counteract any attempt he might make to obtain 
more than was due to him. 

The books of account of the defendants relating 
to the matters involved in this suit may also be 
inspected but I ought not to make an order for 
the inspection of the " other records" of the de- 
fendants relating to the Detroit & Milwaukee R. 
Co., as they have not been sufficiently pointed 
oat or identified in the affidavit filed for the 
plaintiffs. Thompson v. Robhon y 2 II. & N. 412 ; 
Hunt v. Hevntt 9 7 Exeh. 236. 

I must add on this application, as I did on the 
cne lately made in this cause, that as I was one 
of thi; counsel for the plaintiffs at ths commence- 
ment of this litigation, I ought to reserve to the 
defendnuts the right to apply to any other judge 
to modify or rescind any order, for it unfor- 
tunately so happens that these applications 
should have to be made to me, as the only Judge 
in Chambers at the present time.* 

The order, therefore, will go to* the extent I 
h»?e stated. 



Thi Commercial Bank ot Canada ▼. Thb 
Great Western Railway Co. 

Aiding pitas after nno trial ordered— Never indebted— 2'lea 
calculated to embarrat* plaintiff*. 

Tb« defendants, after an appeal to the Court of Error and 
Appeal Id this country, and to the Judicial Committee of 
tb« Privy Council, and after a new trial had benn ordered, 
applied to add to their plea of never Indebted a plea of 

. Pjy^'tit arid a special plea. 

*Ma, that for the purposes of the application the case must 
J* coiwidrred as though awaiting trial for the first tiro*. 
That the pl*a of payment oujcht clearly to be allowed, but 
in»t the special plea was calculated to embarrass the plain- 

• On appeal to tho fall Court the decision of the 1 jarned 
Judge wa« sustained.— Em. L. J. 



tiffs uLneceBsarily, and if a defence at v 11, was covered by 
tho plea of never indebted. 

[Chambers, October R, 18G6.] 

The defendants obtaioed a summons exiling 
on tbe plaintiffs to shew cause why they should 
not have leave to amend their pleadings by 
adding to the plea of never indebted, a plea 
of payment, and a special plea, the effect of 
which is sufficiently stated in the judgment. 

Crooks, Q. C. Bhewed cause. 

The plea of payment should not be allowed to 
be added now after the trial that has taken 
place, and after the appeal to the Court of Error 
and Appeal in this country, and subsequently to 
the Judicial Committee of the Privy Council. 

And as to the last proposed plea it should not 
be allowed to be pleaded at all, because it amounts 
to never indebted — it would be needlessly em- 
barrassing to the plaintiffs, and it is bad in law. 

M. C. Cameron, Q. C, in support of the ap- 
plication. 

The pica of payment should be a!! owe' 1 , to bo 
added at any time, and the amendment sought 
for must be considered as if no trial h«id ever 
taken place or the proceedings in appeal been 
had which have been referred to— it is a proper, 
fair and reasonable plea. 

And as to the last pica it did not amount to 
never indebted only, and the defendants conceiv- 
ed it to be absolutely uecvss.iry to be a-Ued for 
the purposes of a full and efficient defence upon 
the facts and law. 

Adam Wilson, J. — I think the caso must be 
considered for the purposes of this application, 
as if the case were now awaiting trial for the 
first time ; and I think the plea of payment being 
a plea which the defendants might in the first 
instance have pleaded without the orler of a 
judge, and being a plea almost of course, when 
a defenoe is intended in such an action as the 
present, and as it cannot have the slightest ten- 
dency to delay or embarrass the plaintiffs, but 
may be of very great advantage, and perhaps of 
absolute necessity to the defendants, I feel no 
difficulty in permitting it to be added as I intim- 
ated in the course of the argument. 

The third plea I should also allow for the same 
reasons, and particularly in so important an 
action as the present, where the plea is desired 
bond fide for the purposes of defence, and not 
with the view of embarrassing the plaintiffs. If 
I were of the opinion that it was of any service 
to the defendants, or that the defence sought to 
be made under itjrere not already secured by 
the plea of never indebted, or that the plea 
would not be embarrassing to the plaintiff*, bat 
I am of opinion the plea should not be allowed 
for all of these reasons. 

The statement in the proposed plea, that the 
defendants are an incorporated railway company 
with power to lend and advance its funds for the 
purposes alleged, to sach an amount only as 
should be approved of by a vote of two-thirds of 
the shareholders of the Co., is not of much con- 
sequence in itself; as to that amount it certainly 
is the fact, but it indicates what afterwards 
appears, that, as to all beyond that amount, tbe 
defendants mean to assert they bad no kind of 
authority to lend and advance their funds for 
such purposes for want of the necessary formali- 
ties which the statute required. 
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I do not attribute much weight to the expres- 
sion of lending and advanoing its funds, although 
the dofendants do probably intend to raise the 
question, as they did before, that this power 
conferred upon them no right or authority to 
borrow money for the purposes in question, and 
that borrowing money was not properly a lend- 
ing of their own funds, for it appears to me 
that however the defendants procured the money, 
whether by accumulation or by borrowing was 
of no consequence, the money when once raised 
or procured by them was money which composed 
a part of their own funds. 

Then the plea states that the money sought to 
be recovered is for money lent and advanced by 
the plaintiffs for the purposes of the Detroit and 
Milwaukee Railway Co., and which were expend- 
ed on that railway, and not upon the defendants 
railway, nor for the purposes of the defendants 
railway. 

This is an allegation that the money having 
been lent by the plaintiffs for the Detroit and 
Milwaukee Railway Co., was not money lent and 
advanced by the defendants to the company 
under the statute, and that it was not lent by the 
plaintiffs to the defendants, but to the Detroit 
and Milwaukee Railway Co. 

The plea then prooeeds to state, that the de- 
fendants have fully paid to and expended on 
account of the Detroit and Milwaukee Railway 
the full amount of the £260,000 sterling so 
authorized to be loaned by the shareholders of 
the defendants company. 

The defendants here do not admit that they 
ever received one farthing of this money from 
the plaintiffs, and yet it may be for all the plea 
shows to the contrary, that they did receive it 
from the plaintiffs, although they may mean to 
assert, that although they did receive it in fact 
they did not lawfully reoeive it ; or it may be 
that they did reoeive it lawfully from the plain- 
tiffs, but that they claim to be exempted from 
liability on account of it, because they did after- 
wards exoeed their powers by laying out £250,000 
which they did not get from the plaintiffs ; or it 
may be that the very money whioh they paid to 
and expended on account of the Detroit and 
Milwaukee Railway Co, and the money they had 
received from the plaintiffs for that purpose ; but 
if this be so, still they ought to repay the plain- 
tiffs the amount of such money, although they 
did pay it and expended it on account of this 
other railway company. 

If this were the defendants own money, or if 
at any rate it were not and never had been the 
money of the plaintiffs, it is the plainest imagin- 
able case of a defence arising under the plea of 
never indebted; and if it were the plaintiffs 
money it should have been admitted, and some 
reason given why, notwithstanding this, the de- 
fendants should not nevertheless be liable. 

The plea then adds : and any monies the 
plaintiffs may recover in this action will subject 
the defendants to a liability in exoess of the legal 
and authorised powers of the defendants to 
increase, and cause the defendants to pay a 
greater sum than £250,000. 

This portion of the plea denies the right of 
the plaintiffs to recover any money at all in this 
action, because it will be in excess of the 
£250,000, and yet the plea gives no answer, so 



far as the plaintiffs are concerned, to the 
£260,000. That the defendants paid it to the 
Detroit and Milwaukee Railway Co. is no reason 
why the plaintiffs should not be paid that amount 
if it be the plaintiffs money, and if it be not the 
plaintiffs money that fact should be distinotly 
stated. 

The conclusion of the plea is, thnt the said 
excess was not in any manner authorised by the 
defendants under their corporate seal, which is 
again an allegation of ultra virea t and which is 
meant by the plea of never indebted, although 
it may be the subject of a special plea ; but it 
still leaves it in doubt whether the defendants 
mean to give any answer to the £250,000 or 
only to the exoess. 

In whichever way this proposed plea can be 
viewed it appears to me to present a defence — if 
any sensible or eertain defence oan be extracted 
from it — which amounts to never indebted ; but 
it is framed so as not to admit any claim of the 
plaintiffs to the £250,000, and to deny their 
right to the exoess, and yet not to give any 
answer, or any proper answer, as to the £253,000. 
It is calculated also, although no doubt not in- 
tentionally, to embarrass the plaintiffs in their 
pleading. 

If such a plea had been presented to me in an 
ordinary action instead of in one of the great 
consequenee whioh this is — I should not, although 
it was very strongly pressed upon me as a good 
and proper plea in law, or at any rate as a pro- 
per, reasonable and arguable plea — have taken 
time to oonsider its sufficiency or propriety ; for 
it is not often I have seen one which in my 
opinion ean be so little defended. 

I have no doubt whatever that the plea should 
not be allowed, and I have as little doubt that 
the defendants will lose no advantage by its not 
being pleaded ; but I feel, as I had a retainer for 
the plaintiffs in this cause while I was at the bar, 
that the defendants should not be precluded from 
renewing their application to another judge to 
be allowed to plead this plea if they shall be so 
advised. 

The order therefore will be, that the defen- 
dants be allowed to plead the plea of payment, 
but not the other plea. 



MoDONAOH IT AL. V. PROVINCIAL IwSUKANCl Co. 

Changing veaue— Newspaper article* prejudicing mind ©/ 
public— Delay in making application. 
On an application to dung* the venue in an action against an 
insurance company, it appeared that the plaintiff** claim 
had been much discussed, and the conduct of the defendant* 
sererely remarked upon in newspapers in the county, and 
in the vicinity of the county in which the renue was laid. 
This was considered a sufficient reason (upon the nets as 
prored) for granting a change of venue— but held that, a s 
the defendants had unnecessarily delayed for seTeral weeks 
in making their application, only making it a few days 
before the commission day of the assises, the summons 
must be discharged, bat without costs. 

[Chambers, October 23, 1865.] 

The defendants obtained a summons calling 
on the plaintiffs to shew cause why the venue 
should not be changed from the county of Middle- 
sex to the oounty of the City of Toronto, or else- 
where, on the ground that a fair and impartial 
trial cannot be had in Middlesex, and on grounds 
disclosed in affidavits and papers filed. 
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Among the papers filed was a pamphlet pub- 
lished by the plaintiffs containing the evidence and 
proceedings of a trial of the aotion of the plaintiffs 
against the Royal Insurance Company, being one 
of a number of actions which the plaintiffs had 
brought, including the present one, against in- 
surance companies for losses which they had 
sustained at the same fire, and which affected all 
these companies. This pamphlet, which was 
published immediately after the trial in last 
spring, was prefaced with some observations which . 
the defendants assert reflect injuriously upon 
them and upon the other insurance companies ; 
and, as they have been widely dispersed, that 
the effect of this publication is to prejudice their 
defence, and to prevent them from having a 
fair and impartial trial in that locality. The 
defendants also say the plaintiffs have through 
the public newspapers circulated matters of the 
same tendency aud character, and that the venue 
should therefore be changed. 

Several affidavits were filed. 

M. C. Cameron, Q.C., shewed cause. 

Hon. J. If. Cameron, Q.C., supported the 
summons. " 

Adam Wilson, J. — The preface to the pamph- 
let gives the plaintiffs 1 version of the story with 
respect to the extent of their business before the 
fire, aud the value of their stock at the time of 
the fire. They speak of the cruel nature of " the 
attempts made by the insurance companies to 
blast the characters of the plaintiffs, and to 
defraud them of the amounts due to them." 
They speak of insurance companies taking ad- 
vantage of the conditions of their policies, as 
"deserving pablio condemnation;" "that such 
conduct was a mere subterfuge to avoid payment 
of the loss ; " that the insurance companies have 
no doubt since learned the plaintiffs were not to 
he " tricked ont of their insurance ; " that the 
companies held an investigation not for the pur- 
pose of bringing about a settlement, but for the 
purpose of finding out by what means they could 
"shirk their responsibility to the insured;" that 
the companies at the last trial made " a most 
trumpery defence." 

And they say a great deal more of the same 
Ware, the substance and intent of it being an 
irgument for the plaintiff against the defendants 
in which, as is usual in such a case, the advooate 
makes as strong a case as he can for himself, 
and as bad a one as he can for his opponent, in 
*hich he attributes motives very freely, but all 
the bad motives are put against his opponent, 
*nd in which he assigns some praise, but he 
iwcrveB that entirely for himself. 

The account of the evidence may be* quite 
correct, but the observations superadded to it 
are the voluntary work and contribution of the 
plaintiff. 

The plaintiff Kent in his affidavit states " that 
very few of the pamphlets have been circulated 
in London and in the county of Middlesex, and 
ittftt of them have been circulated at a distance 
from the county of Middlesex ; and I say that I 
refrained from circulating them in London and 
in Middlesex in order that the defendants in this 
*&d in the other causes might not have any rea- 
son to complain of the jurors of the said county 
being prejudiced or biased thereby." 



The plaintiffs by affidavits put in assert that a 
fair trial oan be had in Middlesex, but they have 
not satisfactorily denied the statement in the de- 
fendants' affidavits that "the plaintiffs through 
the different newspapers published at London 
and other plaoes, have endeavoured to prejudice 
the minds of the publio in London and in the 
county of Middlesex against the defendants, by 
frequent articles therein to their prejuJioe, and 
in favour of the plaintiffs * * * and that 
they have thereby purposely caused such a pre- 
judice to be raised in the city and county against 
the defendants and the other companies, and 
such a bias in favour of the plaintiffs," that a 
fair and impartial trial cannot be had therein so 
far as the defendants are concerned ; and this is 
sworn to by five persons. 

Two newspapers (London Prototype) have been 
filed, one of the 27th of July, the other of the 
81st of August last. 

In the first of these papers it is said — 

" Already some twenty newspapers have given 
their views freely on the result of this trial, and 
when such an influence is brought to bear on the 
question, who can doubt its ultimate termination.'' 

There are very lengthy quotations then made 
from the Brantford Courier, the Woodstock Timet, 
the Quebec Newt, the St. Mary's Standard, the 
Ingersoll Chronicle, and in one of these articles 
it is stated that if the defendants in the former 
action should obtain a new trial " we hope the 
jury will take a proper and enlightened view of 
the subjeot, and follow in the path of their prede- 
eessors." 

The paper of the later date publishes comments 
made by the Stratford Examiner and the Goelph 
Advertiser. Tbey are all of the same tenor, ap- 
proving of the whole conduct and proceedings of 
the plaintiffs, and condemning the whole conduct 
and proceedings of the insuranoe companies. 

The plaintiff McDonagh, with reference to 
the newspaper publications, states that " I have 
not, either before or since the last trial, through 
the newspapers published in London, or in any 
other way whatever, endeavoured to prejudioe 
the minds of the publio in London in favour of 
the plaintiffs or against the defendants, in refer- 
ence to the matters in question in this cause." 

He ought to have answered whether he had or 
had not published or procured the matters in 
these two papers to be published, which are put 
in as specimens of the nature of the publications 
whioh have been made from time to time. He 
was present at the argument on the 21st instant 
before me, and might have answered it if he 
pleased. It may be he did not endeavour to 
prejudice the publio mind, but if he caused these 
publications to be made, I and not he should 
have to make the inferenoe from the publica- 
tion. It is therefore his direct answer that is 
required, and not the opinion he has formed 
oonoerning it 

The other plaintiff, Kent, has answered in 
precisely the same manner, and as he states that 
the pamphlet contains "only a just and fair 
report of the case * * and was not intended 
to prejudioe the defendants on the trial of this 
cause," it shows the necessity of particular facts 
being answered, instead of these facts being 
given in their place. 
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This is an action of that importance which 
justifies an application of this kind being made. 
There is here the "dignus vindict nodus" men- 
tioned by Lord Mansfield, C. J., in Loff v. 

50. And there is here that strong rea- 
son to believe that the case cannot be impartially 
tried in the county of Middlesex, where the 
plaintiffs reside, and where all these publications 
have been made, part of which is admitted by 
the p'aiutifis to have been made directly by 
themselves, and the rest of which they have not 
satisfactorily denied. 

In Walker v. HiJjway, 11 Moore, 48G, the 
venue was changed, when a new trial had been 
ordered, because anonymous letters had been 
inserted in tho newspapers of the county, where 
the cause had been first tried, reflecting on the 
character of the plaiutiff. Pybus v. Scudamore, 
7 Scott, 125 

I should have changed the venue in this and 
the other causes, if the Application had been 
more promptly made, and there is no reason 
why it should not have been made several weeks 
since, for all of these publications had been 
made, and were well known to the defendants 
more than two months ngo. v The explanation 
of the defendants is that negotiations were pend- 
ing for a settlement until within the last few 
days, when it finally fell through ; but this the 
plaintiffs deny, and the correspondence which 
was had in May, and upon which nothing more 
was done by the defendants until the 14th of the 
present month, are more in accordance with the 
plaintiffs' allegation that the former proposal for 
a settlement was completely determined, and no 
negotiations whatever were pending, as the de- 
fendants have alleged ; although it is true the 
defendants made a fresh proposal a few days 
ago, which the plaintiffs immediately declined to 
accept. 

As this is now the 23rd of October, and the 
Middlesex assizes begin to-morrow, and as the 
defendants did not apply for a change of venue 
until the 19th instant, and there was no reason 
whatever for their not making a much earlier 
application, I feel obliged to discharge the sum- 
mons, which I do with some regret, for I feel the 
defendants will not have an impartial trial in 
Middlesex, and that the cause of that is to be 
attributel chiefly, if not wholly, to the plaintiffs 
themselves. 



Psrduf. v. Thr Corporation of thb Township 

OF CUINGUACOUST. 
21 Fir., cap. M— Chang* of Venue— Local action. 

In an action for trespass to thn realty uituste in the County 
of P<»H. tb* renup whs laid in tho County of the CHy of 
Toronto. A n application to change the venue to the former 
county was reftixed. 
Quaere, is the common affidavit sufficient in such case. 
[Chambers, Oct 17, 3865.] 
Jas. Patterson obtained a summons on behalf of 
the defendant, calling on the plaintiff to shew 
cause why the venue in this cause should not be 
changed from the County of the City of Toronto 
to the County of Peel, one of the United Coun- 
ties of York and Peel. 

The cause of action was, that the defendant cut 
a ditch in the highway near to the plaintiff's 



land, and dammed the water back upon the 
plaintiff's land. 

The defendants pleaded several pleas, and 
among them one denying that notice of action 
had been given one month before action. 

JIarman shewed cause, and contended that 
even if this be considered a local action, the 
venue is nevertheless rightly laid in the City of 
Toronto, according to the decision of Paton v. 
Cameron 21 U. C. Q. B. 864. 

Jas. Patterson, contra. 

This action is a local action strictly, and the 
24 Vic. oap. 63, although giving an election to 
the plaintiff to lay the venue in either place in 
oidinary local actions, does but give this right 
of election in actions which by the Con. Stat, of 
Upper Canada, cap. 126, must be laid in the 
county where the act complained of was com- 
mitted, and which if not laid there was an ex- 
press ground of nonsuit; and that as there was 
conflicting decisions between the Q. B. and C. P. 
as to the Municipal Corporations being or not 
being entitled to notice of action under cap. 1 26 
just referred to, it was better to move to change 
the venue than to rely upon moving for a nonsuit. 

Adam Wilson, J —I think the plaintiff had the 
right to lay his venue in the county of the city, 
even if thiB be considered as an action having 
looality actually in the County of Peel, for by 
the 24 Vic. oap. 53, the plaintiff had the right to 
elect in which county he would lay the venue. 

This however, does not determine the question 
of this action being a looal one or not, and it is 
not at all necessary I should decide whether it is 
so or not. If it be a local action, and if the 
plaintiff had no right to lay his venue m the City 
as he has laid it, the plaintiff may be nonsuited 
under cap. 126. If he had the right to lay it 
in the city, as I think he had. I ought not to 
change it upon the common affidavit, if it be a 
local action in the ordinary sense of the term ; 
but, although if it be a local action, I am inclined 
to think that under the peculiar provisions of the 
24 Vic. cap. 63, the venue may be changed from 
the county*, to which the locality does not really 
apply, into the county in which the locality in 
point of fact exists, for in such a case, the gen- 
eral rule against changing the venue in a local 
action does not apply. I expressed this opinion 
lately in a case of Anderson v. Brown, and I 
still entertain the same opinion. Upon a special 
affidavit, however, the venue might be changed, 
according to my construction of ihis act. 

If this however, be a transitory action, why 
should the venue be changed? the place of trial 
is the same in both counties. The time of trial 
may be a matter of consequence, and the fact 
that a different class of jurors is usually found 
in the one place from that which is found in the 
other may be a reason why the venue may be 
changed also in transitory actions, from the one 
of these counties into the other. 

I rather think, the common affidavit is not the 
proper affidavit, either in a local or in a transi- 
tory action, when the purpose is to change the 
venue from the city to the county or the con- 
trary. 

It appears that there is no difference between 
an action local in its nature — as ejectment and 
trespass to the realty, and an action to which 
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locality is affixed by statute— as an action againBt 
a Justice of the Peace, Greenhow v. Parker, 31 
L. J. Exch. 4 ; 6 H. & N. 882. 

Summons discharged, costs to be costs in the 
cause. 



JONBS V. HfcWSON. 



Reference to arbitration to increase or reduce verdict, with 
power to Judge in Chambers to certify for costs— VuU costs 
— DnhqutdaUd damages — Arbitrator's duty. 

Where transactions amounted to about $1,100 on one ride, 
and to about $800 on the other, and on which defendant 
paid into Conrt$176, and plaintiff recovered $102.30 by the 
■ward of the arbitrator to whom the dispute was referred, 

Held, that full costs should be allowed to the plaintiff. 

Remarks upon tho inconvenience and loss occasioned by the 
neplect of arbitratoi s to dispose finally of the matters re- 
ferred to them. 

[Chamber?, December 20, 1865.] 

The plaintiff obtained a summons calling on 
the defendant to show cause why the Judge in 
Chambers should not grant a certificate or order 
allowing to the plaintiff full costs to be taxed in 
this cause. 

The declaration was on the common money 
counts in assumpsit, and the pleas were 

1. Paymenfrinto Court of $176 in full of the 
plaintiff's demand ; 2. As to residue never in- 
debted ; 3. Set-off. Issues thereon. 

The record was entered for trial at the last 
Spring Simcoe Assizes, when it was agreed that a 
verdict should be taken for the plaintiff for $600 
subject to be increased or reduced, or a verdict 
or nonsuit entered for the defendant. 

The order of reference provides that the costs 
of the cause shall abide the event of the award 
or certificate, and the costs of the reference and 
award or certificate shall be in the discretion of 
the arbitrator; and it is likewise ordered that 
the plaintiff, if necessary, shall be at liberty to 
apply to a Judge in Chambers for a certificate 
for costs on affidavit. 

The award was made reducing the damages 
for the plaintiff to $102.30, and directing the 
defendant to pay his own and the plaintiff's 
costs of the reference, and that the defendant 
shall pay the costs of the award. 

The arbitrator made affidavit that he made his 
award giving fall costs to the plaintiff as he be- 
lieved, and that plaintiff's demand was unliqui- 
dated, and that he would have given a certificate, 
but he did not do so because he thought none 
was necessary. 

Other affidavits were also filed, to show that 
the demand was unliquidated. 

For the defendant an affidavit was put in 
explaining that the order of reference was never 
examined because it was believed it was in ac- 
cordance with the consent to refer endorsed on 
the record, and it was not known to the defendant 
that it was in it until about a fortnight ago, 
and that the demand was of that nature that full 
costs should not b* awarded upon it. 

The plaintiff also filed an affidavit in which 
Mr. Boys, partner of the plaintiff's attorney, 
said '• at the time the minutes (endorsed on the 
record) were drawn up by Mr. McCarthy, who 
was acting as counsel for the defendant, I verily 
believe that neither Mr. McCarthy, nor myself, 
who was acting as counsel for the plaintiff, had 
any thought abjut either inserting or leaving out 
such a clause." 



McCarthy shewed cause, and cited Kemp v. 
Hammond, 9 U. C. L. J. 167; Smith et al. v. 
Forbes, 8 U. C. L. J. 72; Spain v. CWrM, 8 
M. & W. 129 ; Calder v. Gilbert, 9 U. C. L. J. 
213 ; Bury v. Dunn, 1 D. & L. 141. 

Scott supported the summons. 

Adam Wilson, J.-— I must take it that the 
clause as to applying to a Judge in Chambers 
was rightly inserted. It may be the defendant's 
attorney did not observe it in the reference, bat 
I cannot imagine any reason for considering it 
prejudicial to the defendant, and I have nn douht 
if he had seen it he would not have objected to 
it any more than to the power which he consented 
to give to the arbitrator over the costs. The ques- 
tion now is not altogether between the plaintiff 
and the defendant. The question rather is with 
the arbitrator. He knew nothing of this sup- 
posed difficulty, and he may have been misled by 
its being there, and so not have adjudicated upon 
the costs, preferring to have it determined by the 
Judge in Chambers. 

I must therefore act upon the clause b«ing 
rightly there, and proceed as if the arbitrator 
had purposely forborne to exercise tho power he 
had as to the costs, and as if it had been reserved 
for and referred to the Judge in Chambers. 

The question then, U tho plaintiff entitled 
to a certificate for full costs. 

He has a verdict for $102.30 beyond the $176 
which was paid into Court. For the purpose of 
the question the demand must be regarded posi- 
tively to have been for $278.20. 

The cause of action arose upon a written 
agreement dated the 3 1st of January, 1864, 
made between tho parties, by which the defen- 
dant was to out into lumber of particular kinds 
all the logs then at the defendant's mill from 
the date of the agreement till the first of the 
following August, and to deliver the same loaded 
on the cars at the Barrie station, not later than 
the 16th of August; and by which the plaintiff 
was to pay for the same monthly, upon inspec- 
tion, certain prices per thousand feet, according 
to the quality. 

And also upon another agreement in writing 
dated the 12th of April, 1864, by which the 
defendant sold to the plaintiff all the pound 
merchantable lumber then piled at tho switch 
near Barrie station, and also that then at the 
defendant's mill in Innisfil, except such as had 
been cat into 3-inch plank* at $0 per thousand, 
which the defendant should have manufactured 
by the loth of May following, aud to be delivered 
by the defendant piled at the switch convenient 
for loading on the cars not later than the 20th of 
May aforesaid, and by which the plaintiff was to 
pay $100 on the day of the agreement, $100 in 
ono week after, and the balance on delivery. 

And ajso on another contract in writing by 
which the defendant sold to the plaintiff certain 
common and clear lumber at the defendant's 
mill, supposed to contain about 100 feet, to be 
delivered at the railway station, well piled and 
shipped, at $9 per thousand, payable when 
measured. 

Oq some of the advances the defendant was to 
pay interest at ten per cent. 
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The plaintiff paid altogether $1,078 17 

And he received in lumber altogether. 794 68 

Leaving as oyer payments $288 64 

And if interest be added 41 17 

The total claim will be $324 81 

There was a dispute upon the first eon tract as 
to the differences between 70,300 feet and 60,707 
feet or 9,593 feet, equal to $96.81, which the 
plaintiff said had been overpaid. 

I cannot make out clear!/ from the evidence 
what the differences were on the other two con- 
tracts, but I make out very dearly that while 
the payments were not, and perhaps could not 
nave been disputed, that the amount of the lum- 
ber delivered by the defendant and received by 
the plaintiff was disputed. The measurements 
were what was in dispute. 

I cannot, therefore, say that open transactions 
amounting to about $1,100 on one side, and to 
about $800 on the other, and upon which the 
defendant paid \nto Court $176, as all that he 
thought was due, while the plaintiff had recovered 
$102.30 over above that sum, whioh he claimed 
to be due to him, show that " the amount was 
liquidated or ascertained by the act of the par- 
ties, or by the signature of the defendant." 

I shall therefore make an order for the allow- 
ance of full costs to the plaintiff. I hope here- 
after that arbitrators will complete their own 
business by finally disposing of the costs, as well 
as the other matters in difference, instead of 
forgetting them or leaving them to the judges to 
close up for them, which they oau only do at a 
great loss of time and much inoonvenienoe, as 
they have to learn the whole history of the case, 
which is almost equal to a trial, while the arbi- 
trator has the full knowledge of the facts. 

Order for full costs. 



UNITED STATES REPORTS. 

SUPREME COURT OP MICHIGAN. 

From the American Law Rtffitter. 

AMPERSE ET AL. T. BuRDlNO. 

Under itatuten glTtog power to a married womtn to enjoy, 
contract, Bell, transfer, convey, derlee, or bequeath her 
property. In the same manner and with like effect a* if she 
were unmarried, a husband can convoy real eeUte to hie 
wife by deed directly, without the lnterrention of a trustee. 

The opinion of the court was delivered by 
Campbell J. — Burdeno sued plaintiffs in error 
in trespass for alleged wrongful acts upon his 
freehold, being land covered by water. The suit 
was for treble damages to Burdeno, as proprietor 
of the land, the statutory action not lying for 
mere possession : Achey v. Bull, 7 Mich. R. 428. 
Defendants offered to show that Burdeno had, in 
September 1801, conveyed the property by deed 
to his wife, Victoria Burdeno. This deed was 
objected to as invalid, because of the relation of 
the parties ; and the court below sustained the 
objection, and rejected the evidence. 

The question is presented, therefore, whether, 
as our laws now stand, a deed can be made by a 
husband to his wife. To determine this question, 
we must see how their relations were governed, 
in this respect, bofore our present system was 
introduced. 



The effect of marriage was to produce what is 
ealled in the law books unity of person ; the hus- 
band and wife being but one person in the law : 
Oo. Litt 112 a; 1 Bl. Comm. 442. The wife, by 
her coverture, ceased to have control of her ac- 
tions or her property, whioh beoame subject to 
the control of her husband, who alone was enti- 
tled, during the marriage, to enjoy the possession 
of her lands, and who beoame owner of her goods 
and might sue for her demands. The wife could 
neither possess nor manage property in her own 
right, oould make no oontract of a personal 
nature which wonld bind her, and could bring 
no suit in her own name. In short, she lost 
entirely all the legal incidents attaching to a 
person acting in her own right. The husband 
alone remained sui juris, as fully as before mar- 
riage. 

It followed from this legal merger by ooverture 
into a single personality, that the husband could 
make no grant to the wife, and the wife oould 
make none to the husband. And furthermore, a 
grant to her by her husband, of a freehold, would 
be, in effect, a grant to take effect in future (the 
husband retaining possession for life), and such 
a grant was unlawful because a* freehold oould 
only pass by "livery of seisin, which must oper- 
ate either immediately or not at all. It would, 
therefore," oontinues Blaokstone, "be contra- 
dictory, if an estate, which is not to commence 
till hereafter, oould be granted by a conveyance 
whioh imports an immediate possession : " 2 Bl. 
Com. 165. But a husband might make a devise 
to his wife, "for that such devise taketh no 
effeot but after the death of the devisor : " Lit- 
tleton, } 168; Oo. Litt 112 a, b. The same 
incidents of coverture which made the husband 
sole possessor of his wife's lands, led to the rule 
which made estates in their joint names differ 
from joint tenancies proper, and regarded the 
title, not as held by moieties, but as an entirety : 
2 Bl. Com. 182; Co. Litt 187 a. 

Whether the common-law rule preventing hue. 
band and wife from making grants to each other 
is a rule springing from, and inseparably attached 
to, the relation of marriage, or whether it is an 
incident to the wife's disability to control pro- 
perty in her own right, must guide us somewhat 
in determining the effeot of our enabling statutes. 
There can be no doubt that there are incidents 
of marriage independent of all considerations of 
property. The common-law writers never at- 
tempted to classify them, and we must get such 
light as we can from examples and analogies. 
It is safe, however, to assume that no act oan be 
absolutely inconsistent with the marriage rela- 
tion, if it has received the sanction of either law 
or equity. We must, therefore, see whether the 
disabilities which applied at common law, in 
cases like the one before us, have been regarded 
as universal and personal disqualifications. Upon 
this we have abundanoe of authority. 

There were heal customs whereby a wife might 
take by immediate conveyance from her husband ; 
as, for example, at York : Fitzh. Ab. Prescription 
61 ; Brown's Ab. Custom 66 (cited Tomlyn Law 
Die. Baron and Feme). The Queen Consort may 
sue and be sued, alone, may take grants from 
her husband, as well as from strangers, may 
take as well as receive grants, and may covenant : 
Com. Dig. Roy, F 1. A husband could convey 
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to the use of his wife under the Statute of Uses, 
whereby the use Tested in her directly m a legal 
estate, without the action of the feoffee : Com. 
Dig. Baron and Feme, D 1, citing Go. Litt 112 
a. And he might, under the same statute, 
covenant with a third person to stand seised to 
the use of his wife: Id. 

It appears, therefore, that the law did not 
prohibit a husband from accomplishing for his 
wife the precise thing whioh he wou)d hate 
accomplished by a direct conveyance; and it 
would seem from this that the rule was one of 
technicality, and not of substance. But there 
are further illustrations which will throw light 
upon the subject. When husband and wife were 
dealing, not in their own right but in a repre- 
sentative character, or what it termed techni- 
cally in autre droit, either might sell and convey 
to the other, as to a stranger: Co. Litt 112 a. 
187 b; Com. Dig. Baron and Feme, D 1. It 
needs no remark to suggest that if the common 
law was designed to produce unity of will, and 
to prevent action except by one not under influ- 
ence or compulsion, no such influenoe over his 
wife is personal, and will operate just as strongly, 
in fact, in one class of dealings as in another. 
The rale can only be made sensible by holding 
that, ax to matters whioh a wife oould be allowed 
to hold and manage separately from any interest 
of her husband, these disabilities of coverture 
did not exist, or, in other words, that they were 
not regarded as personal only, but as relative 
to property. Thus far we have considered only 
such rights as are legal, as distinguished from 
equitable, and are enforced in all oourts alike. 
But there has grown up by the side of the com- 
mon law, a system of equitable rights and powers, 
which plaoea married women, in regard to pro- 
perty, on the same footing in most respects with 
tingle women. When property is set apart for 
the separate rue of a married woman, she is, in 
regard to it, emancipated from the disabilities of 
coverture, so far as the terms of the trust war- 
rant This emancipation from her legal disa- 
bilities does not depend upon the husband's 
consent, nor upon any ante- nuptial agreement. 
It can be accomplished by any one, relative or 
stranger, who sees fit to provide a fund for her 
benefit. 

6he may sue and be sued concerning it ; she 
may contract concerning it, and her contracts 
will bind it and be enforced ; she may give it, or 
sell it Her title is technically an equitable one, 
and not a legal one; but the trustees are bound 
to follow her directions, and the distinction is 
purely formal. The income and proceeds are 
under her separate control and enjoyment, and 
litr husband has nothing to do with them. Her 
doings, though not under the dominion or en- 
forcement of courts of law, are reoogniied by 
each courts as valid, just as they are recognized 
and enforced in equity. If the legal disabilities 
were essential elements of ooverture, then equity, 
vbich recognizes and follows all the substantial 
principles of law, could not dispense with them. 
It would be a gross absurdity for any court to 
destroy the substantial rights of the husbnnd, or 
remove his lawful control. And it would be still 
Bore absurd to permit this interference at the 
binds of any meddling stranger at his option. 
But the doctrine has been long settled that 



as to her separate estate a wife is on substan- 
tially the same footing with a feme eole. See 
Pybus v. Smith, 1 Ves. Jr. 189; Sturgis v. Corp., 

13 Ves. R. 190; Eesex v. Atkins, 4 Id. 642 ; 
Wagstaffy. Smith, 9 Id. 620 ; Grigby v. Cox, 1 
Ves. Sen. 618; Freeman v. More, 1 Bro. P. C. 
237, 1 Hov. Sup 49-60, 2 Spence's Eq. Jur. 
613; Jacques J. Methodist Episcopal Church, 17 
J. a. 648, 2 Story Eq. Jur., J 1396-6. 

Not only may she make disposition of it to 
others, but she may do so also in favor of her 
husband. The disability of the common law 
which arose from the very fact that she wan sub 
potestate viri (and which undoubtedly is usually 
the case as a matter of fact to a great degree), 
was not considered as exhtttag in equity, wliich 
sustaiued such dealings if fair and not undu!y 
biassed: 2 St Eq. Jur., J 1395; Essex v. Atkins, 

14 Ves. R. 642; Jacques v. Methodist Episcopal 
Church, 17 J. R. 648, 1 Hov. 8up. 49, and cases 
above. She can even bargain with her husband 
concerning her separate estate, and the agree- 
ment will be enforced: Lady Arundel v. Phipps, 
10 Ves. R 140 ; Livingston v. Livingston, 2 Johns. 
Ch. R. 687 ; Walhngford v. Allen, 10 Pet. R. 683 ; 
Bullard v. Briggs, 7 Picks 638. 

Instead of looking with disfavor upon the set- 
tlement of separate property, equity has favored 
it. A separate estate will not fail for the lack of 
trustees, and if the legal title comes into the 
husband's hands, he himself will be held to be a 
trustee to Mb wife's separate use, and therefore 
subject to her orders ; and he may be made a 
trustee expressly : 2 Kent's Com. 162 ; 2 Spence's 
Eq. Jur. 607; WatUng/ord v. Allen, 10 Pet. R. 
688. Not oily may a husband settle property 
to his wife's use through trustees, but he may 
make himself a trustee by agreement, or even 
by gift, where he has by some distinct act set 
apart the property. In Lucas v. Lucas, 1 Atk. 
270, where a husband caused stock to be trans- 
ferred to the name of his wife, although at law 
it would of course continue to be his own pro- 
perty, it was held to have beeu made his wife's 
separate fund. 8o in Shepard v. Shepard, 7 
Johns. Ch. R. 67, and in WaUingford v Allen, 
above oited, it was held that a conveyance di- 
rectly from husband to wife should under the 
circumstances be enforced as valid in equity. 

When equity recognizes a power in the wife, 
who is the disabled party, not only to deal with 
others, but even to contract with and make pro- 
vision for her husband out of her separate funds, 
it can hardly be claimed that the husband, who 
was always sui juris, is restrained by any but 
technical rules from transferring to her directly. 
We have seen that equity will enforce even such 
conveyances. But there never was a time when 
he could not by his deed put property where she 
could control it If it were not that by standing 
in her name he became legally the owner of the 
usufruct, there could be no valid reason why 
indirection ever need be resorted to. It is not 
against the polioy of the law that the wife should 
have the real benefit of bis gift : and equity, 
looking through the form nt the substance, calls 
it, as it is in fact, a gift from huHhand to wife. 
The doctrine Hi id down by Coke, in connection 
with the Statute of Uses, is of itself sufficient to 
show that the di-ibility as to conveyances springs 
entirely from the wife's incapacity to act for her- 
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self; and it is stated in 2 Kent's Com. 163, n. 
b., thnt by the present English statntea a hus- 
band is now authorized to make a direct convey- 
ance to his wile. 

Our statutes have given power to a married 
woman to enjoy, contract, eell, transfer, mort- 
gage, convey, devise, or bequeath her property 
in the same manner, and with the like effect, as 
if she were unmarried : 2 C. L. § 829*2. Where 
it stands in trust for her, the trustees are autho- 
rized to transfer it to her: 2 C. L. 8293. The 
statute evidently designs to do away with indirect 
dealings, and make her rights legal instead of 
equitable. Passive trusts have been entirely 
abolished, and where a deed creates them the 
title passes at ouce to the benefioiary : 2 C. L. J 
2633-4-5. To require a husband (who is not 
supposed to be uuder her control or fear) to go 
through the farce of conveying to some one else, 
who is at once to pass the property over to his 
wife, is to keep up a fiction which has not even 
a legal !m«is to Mippnrt it, Bince the husband 
has ceased to have possessory claims over her 
property. He is now in law a stranger to her 
estate during coverture instead of its possessor 
and manager ; and his c<tasent is not necessary to 
her disposal of it: Fair v. Sherman, 11 Mich. 
Rep. 33; Wutaonv. Thurber, 11 Id. 457. What- 
ever protection she may require when dealing 
with him, he certainly never was supposed to 
need any against her. 

Believ;i>£, *•.« we do, tint the basis of the com- 
mon law disability was in the peculiar disquali- 
fications and burdens of the wife, and that the 
removal of these removes all the reasons which 
ever required the intervention of equitable trusts, 
we think there is now no objection to a deed from 
husband to wife,' which should render it invalid. 

The court erred in excluding the deed. The 
other points become immaterial. 

Judgment must be reversed, with costs, and a 
new trial grouted. 

Christiancy and Coolky, JJ., concurred. 

Martin, C. J., was not present. 



GENERAL CORRESPONDENCE. 

The Laic of Evidence. 
To the Editors op the Law Jourxal. 

Gentlemen, — In the last number of the 
Journal you justly compliment the Attorney- 
General for the good service he has rendered 
in improving the laws of his country. No 
person can justly withhold the credit which is 
so properly due to him on this score. There 
remains, however, one thing to be done, which 
I hope will not remain unaccomplished at the 
conclusion of the ensuing session, and that is 
the removal of those absurd and antiquated 
restrictions by which the testimony of litiga- 
ting parties in civil suits is excluded. 

It is not very easy to prevail against pre- 
conceived opinions and old predjudices. Fully 



20 years were required to educate the majority 
of the British people into a belief of the sound- 
ness of Adam Smith's Commercial Philosophy. 
And many years transpired after Jeremy 
Bentham and others pointed out the absurdity 
of the restrictions above alluded to, before 
the British Parliament were so influenced by 
public opinion as to put an end to this. 

A. and B. have a dispute about some pro- 
perty and go to law. Why ? In order that 
it may be decided which of them is in the 
right Now what course is so obviously simple, 
plain, and rational as to interrogate A. and B. 
themselves ? 

Now, this is just what they did in England 
some 15 years ago. And not a single judge 
or individual, lay or professional, of any note 
has, I believe, ever complained of the evil 
working of the change. On the contrary, the 
testimony of any enlightened jurist or intelli- 
gent observer has been in favor of the change. 
Strange it is that we of Canada who are some- 
times twitted by our American cousins for 
copying in a slavish manner the legislation of 
the parent country, should have diverged from 
it so greatly in this respect. 

A. and B. go to law in Canada. A. puts 
his sons and daughters in the witness box, 
and B., if he has any, does the same. Our 
law says it would not do to put A. or B. into 
the box as a witness on his own behalf because 
ho is interested. Pray are the children not 
interested ? more than that, may they not be 
coerced ? 

In the State of New York, about a year ago, 
they followed the English legislation in this 
respect In France and other European coun- 
tries it prevails, with admirable results. Why, 
then, do we cling so pertinaceously to exploded 
notions in Canada ? 

Because it would encourage perjury, I fancy 
I hear some one say. To some extent this is 
true, because the more testimony you admit, 
the larger the scope for perjury. But surely 
this is a poor argument The man who advo- 
cates the restrictions of evidence in order to 
lessen the opportunity for perjury, ought to 
go further and exclude all testimony on oath, 
and then he might also exclude all perjury. 

But evidence is necessary, and unfortunately 
instances of perjury will never be wanting. 

But to say that perjury is likely to be more 
common in Canada than in England or in 
the State of New York, is surely saying very 



April, If 66.] 



LAW JOURNAL. 



[Vol. II., N. S. — 111 



General Correspondence — Review. 



little for the character of our people. To see 
and to hear the litigants themselves in the 
witness box must form one of the very best 
means of arriving at the truth, and that surely 
is a most important object in judicial investi- 
gations. 

It is marvellous what good results have 
arisen in the parent country from the abolition 
of arbitrary restrictions upon trade and com- 
merca In like manner good results must 
follow the abolition of artificial and arbitrary 
restrictions in the law of evidence imposed 
when very narrow and contracted notions 
prevailed. 

W. E. 

London, March 21, 1866. 



REVIEWS 



Jolknal op Social Science, including the 

sessional jmpers of the National Association 

for the promotion of Social Science : Chap- 

man & Hall, Picadilly, London. 

We have received the first three numbers 

of a monthly publication bearing the above 

title, and under the editorial management of 

Edwin Lancaster, Esq., M.D., F.R.S., &c. 

The objects and aims of this periodical are 
sot forth in the introduction as follows : " The 
Journal of Social Science has been started 
with the object of circulating the papeis read 
before the London meetings of the National 
Association for the promotion of Social 
Science and of supplying original papers and 
various information on the subjects embraced 
in the departments of the Association/' The 
object of the Association here referred to, and 
the existence of which as j r et is known pro- 
1 ably to few in this country, is to place before 
the world in their most manifold applications 
the great facts and principles which have 
already been observed respecting Law, Educa- 
tion, Political Economy and Health, and as far 
as possible to advance those enquiries and 
methods of investigation which shall lead to 
yet further discoveries. 

It commences by laying down what might, 
we think, be supposed now-adays to be the 
obvious proposition, that it is not lawyers 
alone who are interested in the principles of 
legal procedure, not schoolmasters only who 
need study the question of education, nor 
merchants or statesmen who are alone inter- 
est ed in political economy, nor that to doctors 
only should be confided the great secrets by 
which health is maintained, and that no 
member of a civilised community, however 
low, is not interested in understanding and 
discussing the great principles by which the 
welfare of society is regulated. 

The introduction then goes on to state that 
the subjects to be embraced under the differ- 



ent heads of law, education, public health and 
economy and trade, and concludes with a 
defence of the Association from the objections 
raised to the possible use or benefit of discus- 
sing matters of social interest from a scientific 
point of view, holding that there are, contrary 
to commonly received opinion, scientific me- 
thods of dealing with social phenomena. 

The subjects brought before the Association 
are discussed by men fully able for the task, 
and whilst, .as of course is to be expected 
in such matters, much may be said that is 
beside the mark, it is not possible where 
so many persons as are from time to time 
collected to listen to the discussions of this 
association that a large quantity of the seeds 
of knowledge thus sown will not "in futuie 
unlooked for occasions, briug forth an abund- 
ant harvest" 

The original articles, some of which we 
reprint in our columns, are most interesting, 
treating of a variety of subjects of daily 
interest and of great practical importance, and 
not to be obtained that we kn>w of in the 
same readable and accessible form in any other 
place. The publication does not conflict with 
any other and will be, to say the least, an 
interesting record of current matters con- 
nected with the subjects embraced in the 
introduction and the progress of " Social 
Science." 



The London Quarterly Review : Leonard, 
Scott & Co., 38 Walker Street, New York. \ 

"We are in*rcceipt from time to time of 
this and the other British quarterlies and 
Blackwood from the enterprising firm that 
republishes them on this continent We need 
scarcely say that they are, as heretofore, 
unsurpassed in the rango of subjects which 
they treat of. 

The January number commences with an 
interesting remme of the African discoveries 
in South Africa — the Zambesi and its tribu- 
taries—principally by the indefatigable Dr. 
Livingstone. This is followed by an historical 
article treating of the stirring times of the 
wars of the Barons in England, taking as a 
text Simon de Montford, Earl of Leicester. 
Tennyson's "Enoch Arden," that much de- 
bated poem, comes in for its share of interest- 
ing criticism. And amongst others of more 
interest to some and less to others is a sketchy 
description of what must be a very entertaining 
book, " A history of caricature and grotesque 
in literature and art ;" and a political article 
on " The Coming Session." 



TnE NoRTn British Review: Leonard, Scott 
& Co. 

The January number is rich in interest to 
the literary man, containing articles under the 
following titles : — 1. An article on Samuel 
Taylor Coleridge, whose life and writings are 
also treated of in the last number of the 
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Westmimttr. 2. German Novelists. 8. Plato 
and other companions of Socrates. 4. Mr. 
Henry Taylor's later plays and minor poems. 
5. Pindar and his age. 6. On the •' Gothic" 
Renaissance in English literature. 

The concluding article (No. 7,) gives an 
instructive history of the Cattle Plague, its 
rise, progress, and the author's views as to 
the most effectual means of checking it It 
will be well for us if we have not a closer 
knowledge of the scourge in this country. 
Let us therefore do all in our power to avert 
such a calamity before it be too late. 

The Westminster Review: Leonard, Scott 

&Co. 

The number for December last commences 
with " John Stuart Mill on the Philosophy of 
Sir Wm. Hamilton" — rather heavy for ordi- 
nary readers, but those who are in search of 
something lighter have only to turn to some 
of the succeeding articles — Physiological ex- 
periments, Vivisection — The Polish insurrec- 
rection of 1863 — or Dr. Livingstone's recent 
travels. If they are inclined for politics, they 
may read "A sketch of Lord Palmerston's 
eventful career." 



Blackwood's Magazine : Leonard, Scott & Co. 
This popular publication has commenced 
the year with articles more interesting even 
than usual. All who can afford it should 
subscribe for it 



The place British Americans have won in 

History. 

This is the title of a small pamphlet com- 
prising a lecture delivered at Aylmer, L.C., in 
February last, by H. J. Morgan, Esq., Corres- 
ponding Member of the New York Historical 
Society. It gives us a short sketch of many 
native Canadians, whose deeds and talents 
have won for them notice in the pages of his- 
tory, but many of whom are almost less known 
here than elsewhere. Though there are several 
eminent men to whom no reference is made, 
and whose names we might have expected to 
see mentioned, we are always pleased to see, 
and it should be the duty of every loyal 
Canadian, especially in times like the present, 
to encourage every attempt, great or small, 
which tends to make us feel that, though yet 
in its infancy, we having laid, as we trust, 
the foundation of what will be in times to 
come a prosperous, free, and enlightened 
nation with a history of its own upon which 
its inhabitants for generations to come may 
look back with honest pride. 



At Englefleld, Spadina Avenue, Toronto, on Monday night 
the 26th March last, Ana* E. Muckik, the WIotikI wife of 
Robkrt A. Harrison, Barrister-at-Law and one of the con- 
ductors of this Journal, departed tbis lift* in p-ace uged 27 
years. 



APPOINTMENTS TO OFFICE. 



CLERK OV THJE PROCESS 

ALAN CAMERON, Require, to be M The Clerk of the Pro- 
cess," in the room and stead of Robert Stanton, Require, 
deceased. (Gasetted March 10, 1866.) 

POLICE MAGISTRATE. 

ALEXANDER McNABB, of Osgood* Hail, Require, Bar- 
rister-at-L*w. to be Police Magistrate in and for the City of 
Toronto. (Gasetted March 17, 1866. 

NOTARIES PUBLIC. 

JOHN FARLEY, of 8t Thomas, Esquire, Attorney**- 
Law, to be a Notary Public in Upper OanaOa. 

ALFRED BOULTBEE, of Newmarket, Esquire, Barrister- 
at-Law, to be a Notary Public in Upper Canada. 

EDWARD JAMBS DENROCHB, of the City of Toronto, 
Esquire, Barrlster-at-Law, to be a Notary Public in Upper 



ROBERT VASHON ROGERS, jun-, of Kingston, Require, 
Barrister-at-Law, to be a Notary Public in Upper Cauada. 
(Gaietted March 3, 1866.) 

JOHN WILLIAM FERGUSON, of the City of Ilexnittou, 
Esquire, Barrnoer-at-Law, to be a Notary Public tu Uppet 



HENRY JAMBS GIBBS, of the city of Ottawa, Advocate, 
Esquire, to be a Notary Public in Upper Canada. 

HENRY WBTKNHALL, of the diy of Hamilton, Esquire, 
Attorn*) -at-Law, to be a -Notary Public iu Upper Canada. 

WILLIAM KINGSTON KLK8H BR, of the Village otJfl«>h- 
erton, Esquire, to be a Notary Public in Upper Canada. 
(Uastttted March 10, 1866.) 

DUNCAN CHISHOLM, of Port Hope, Esquire, Attorney - 
at-Law, to be a Notary Public in Upper Canada. 

GEOUGE M0NCR1EFV, of the Ciiy of London, Esquire, 
Barrisier»atrLaw, to be a .Notary Public in Upper Canada. 

ANDREW JTRASER SMITH, LL.b\, of Brampton, Enquire, 
to be a Notary Public in Upper Canada. (Gasetted Alarch 
24,1866. 

GEORGE EDMI80N, of Peterborough, Esquire, Attorney- 
at-Law, to be a Notary Public in Upper Canada. (GaietUKl 
March 31, 1866.) 

CORONERS. 

RALPH JONATHAN PARKS M0RDEN, Esquire, to bo 
an Associate Coroner, tor the City of London. 

THOMAS AUCtlMUTY KEATING, of Morlstown, Es- 
quire, to be an ASbouat* Coroner tor the County of Wel- 
lington. 

DUNCAN McINTYKE, of WardsvilLj, Esquire, M.D., to 
bo an Associate Coroner for the County of Middlesex. 

JOHN JAY HuYT, of the Town of Ingersoll, Esquire, to 
be au Associate Coreuor for the County oi Oxford. 

PITKIN GROSS, of the Village of Brighton, Esquire, 
M.U., to be an Associate Coroner lor the Uuited Counties of 
Nortbumberlaud and Duruani. 

CHARLES DUNOOMB TO /FORD, of the Township of 
Burtord, Jtisqulre, MJ>., to be an Associate Coroner &>r the 
County of ftraut. (Gasetted March 8, 1866 ) 

JOHN NiCHOL, of the Village of Listowell, Ktquire, MJ>., 
to be an Associate Coroner for the County oi Penh 

THOMAS WALTON STEVENSON, of the Township ot 
Alnwick, Kt-quire, to be an Associato Coroner lor the United 
Counties of Aorthuiuberlaud and Durham. 

JOHN PH1LP, of the Village of Listowell, Esquire, M D.. 
to be au Associate Coroner lor tae County of Pvrin. ^Gaaet- 
ted March IU, 1866.; 

CHARLES DOUGLASS, of the Village of Oil Springs, 
Esquire, M.D., to be an Aa^ociate Coroner for tho County oi 
Jauubton. (Gasetted Murch 31, 1866.) 



TO COAAESPONOEN i 3. 

n A Bubbcribm"— We are sorry not to oblige jou, but 
your questions are not such as come within our province to 
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DIARY FOR MAY. 



1. Tern.. 

6. SDK... 
lOtThim. 
13 MJS... 
18. Wad... 
20. SUN... 
n. Mod ... 
14. Thnra. 
». Friday 
M. Batvr. 
£. SUN... 
21 Men.- 
*. Toe*,.. 
30. W«d... 
3L Than. 



St. Philip and SL Jama. 
Bogatvm. 
Aaeeneum. 

6th Sunday after Batter. 
Last day for serrice for Ootmty Court. 
Whit Sunday. 
Reeter Term begins. 
Queen's Birthday. 

Paper Day Q.& New Trial Bay C.P. 
Paper Day C.P. New Trial Day Q.B. Declare for 
Trinity Sunday. [County Court. 

Paper Day Q.B. New Trial Day C.P. 
Paper Day C.P. New Trial Day Q.B. 
Paper Day QB. New Trial Day C.P. 
Paper Day C.P. Last day for Ct. of RotIs. fin. to 
rerbe A. R. A for Oo. Coun to rer. Tp. Roll. 



THB 

%tr Canata fafo |onrnal 

MAY, 1866. 

FALSE ECONOMY. 

We take the following suggestive observa- 
tions from the Philadelphia Legal Intelli- 
gencer: — 

" As has been expected for some time, the Pre- 
sident Judge of the Court of Common Fleas of 
Philadelphia has fallen a sacrifice to that spirit of 
niggardly false economy, with which both State 
and muaicipial authorities have treated the pub- 
lic servants engaged in the administration of pub- 
tic justice. Overburdened with the regular busi- 
ness of a court of justice, it has been the aim of 
the Legislature to add* to the duties of our judges, 
until the greater portion of the local government 
has been placed under their direction. On one 
day sitting in the Oyer and Terminer upon a case 
of homicide, the next, disposing of the most in- 
tricate questions of Chancery Jurisdiction in the 
Court of Common Pleas or Orphans' Court; now 
trying the squalid habitues of the prison, and then 
disposing of an intricate and tedious will case. 
A man would need an iron constitution to stand 
the wear and tear of such an unreasonable amount 
of mental labor, as that under which our beloved 
brother has sunk " to the rest which knows no 
waking." There can be no doubt, that an excess 
of labor, and exposure to the malaria of ill con- 
structed, nnventilated. and over-crowded court 
rooms, has hastened, if it did not actually cause, 
the decease of Judge Thompson." 

These remarks are as applicable in this 
country as across the border, and we have 
often had to allude to a similar state of affairs 
*s to the County Judges, whose shoulders are 
apposed to be broad enough to bear, and 
their heads clear enough to master all that 
^congruous mass of business which devolves 
upon them. 



But whilst this is undoubtedly true as to 
them is it not also true of our Superior Court 
Judges. May it not be said of some of them 
as it was said by a member of the Bar in 
Philadelphia, when speaking of the late Judge 
Thompson: "I regard him as a sacrifice to 
the public good. I want to point to his dead 
body, that the Legislature nyty obviate this 
killing labor by dividing the duties between a 
larger number." 

Such a reason as that alluded to would, one 
might imagine, be sufficiently strong to induce 
those in authority to make some change, and 
thereby save valuable lives ; but perhaps the 
voice of an interested public may be of more 
influence. 

Now, the public often complain of business not 
being attended to by their lawyers, but it does 
not necessarily follow that the fault is that of 
the lawyers alone. Nor is it the fault of the 
judges, they do all that human beings can 
well do to keep pace with the work that 
crowds upon them. But it is quite impossible 
for the same person to be in more places than 
one at the same time ; for instance, it is not 
possible for a judge whilst presiding at ffiiri 
Print to hear arguments and decide cases in 
Judge's Chambers ; and this brings us to the 
particular part of the subject which we desire 
now to speak ofj and that is the present most 
unsatisfactory state of affairs as regards the 
holding of Common Law Chambers and Cham- 
ber business generally during the sittings of 
the City of Toronto and County of York Spring 
and Fall Assizes. 

Whilst these courts are being held the 
country assizes are also going on, the judges, 
with the exception of the judge holding the 
courts in Toronto, being absent Some one 
of these, on his way from one part of the 
country to another, or after one court is over 
and before another begins, may happen to be 
in town for a few days and take Chambers, 
and so relieve the judge who is busily engaged 
from morning till night in a crowded, ill-ven- 
tilated court-house, from a part of the heavy 
work which falls upon him. Bpt the ad- 
vantage which is derived from this scanty 
assistance is partly counterbalanced by the 
necessary uncertainty of the movements of 
the judges, dependent as they are on the 
length of time occupied py the different assizes 
and the impossibility of making any appoint- 
ment with any reasonable chance of keeping it 
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When "no judge is in town," to use a 
phrase common amongst Chamber men and 
agency clerks, the difficulty in the way of 
having business done is much greater. No 
reasonable man could expect a judge fatigued 
and worried with assize business to be able, 
even with the best wishes, to give any suffi- 
cient time to the consideration of matters, 
which, though often of great importance and 
requiring prompt attention and it may be 
much careful thought and research, must of 
necessity be ppstponed to the more pressing 
calls made upon him as judge of assize. 

The consequences to the profession and 
suitors, to say nothing of the overworked 
judge, are most injurious, and the evil requires 
an immediate and sufficient remedy. The 
health of the judge is impaired by overwork, 
the profession are kept in a perpetual state of 
worry, cases are not properly attended to, 
decisions, if given at all, are given without 
the possibility of careful consideration, much 
business is entirely neglected, in many cases 
great hardship is inflicted upon innocent per- 
sons, the habeas corpus Act is practically sus- 
pended, fraudulent debtors remove themselves 
and their goods out of the Province, goods are 
wrongfully taken possession of and perhaps 
destroyed without redress, town agents come 
to grief with their principals in the country, 
and principals again with their clients. In 
fact things get into a state of "pi." The 
only person who seems to be the better of it 
is the clerk, who during this period makes 
a small fortune by "enlargements;" he, how- 
ever, without much gratitude, complains that 
his life is rendered miserable by fierce enqui- 
ries as to whether there is a judge in Cham- 
bers, or if not, why not, or when there will be, 
or how otherwise. 

The present state of things amounts to a 
nuisance which must sooner or later be abated, 
and now as to what appears to be the best 
means of doing this. Could it be done by a 
different arrangement as to the time of holding 
the different assizes? We think not— the 
time of the judges is so fully occupied with 
sittings in Term, in appeal, and in their res- 
pective courts, preparing and delivering judg. 
raents, holding assizes, sittings of the Heir 
and Divisee Commission, Ac., that no other 
better arrangement could well be made. We 
do not think any reasonable man imagines 
that the judges have not enough to do at pre- 



sent to keep their time fully occupied, or that 
a little less work and a little more leisure 
and time for research would be injurious to 
the public interests. IfJ therefore, the staff of 
judges ia not large enough to do all the work 
that has to be done, the conclusion is obvious, 
namely, that it must be increased. 

Some persons, without, we think, sufficient 
thought of the probable consequence, say- 
appoint a Chamber or a Practice judge, and 
thus remove the difficulty. Whilst agreeing 
with these views, so far as the appointment of 
another judge is concerned, we object to the 
appointment of any person as a Practks 
judge only. We could easily conceive that 
such a judge would by degrees and without 
knowing it make a practice of his own, his 
ideas would become contracted, and many 
other evils that 'we could name would, we 
think, be likely to arise from such an arrange- 
ment A large and varied experience is abso- 
lutely necessary for the various questions that 
are perpetually coming before a judge in Cham- 
bers for adjudication. Each of the judges 
should have his share of the business belong- 
ing to the Bench in general, and that certainly 
includes Chamber business. 

Whether there should be an additional 
judge of the Court of Queen's Bench or the 
Common Pleas, or both, or whether the addi- 
tional judge should be styled and preside as 
the President of the Court of Appeal, though 
still taking his turn, more or less, at the work 
of the other judges, or in whatever way it 
may be thought best to arrange details, it is 
clear, we think, that something must be done, 
and that without delay, to facilitate the trans- 
action of business in Chambers during the 
periods of which we have written. 



CITY REGISTRY OFFICE. 

We have already called attention to the 
situation of affairs with reference to Chamber 
business. That is a grievance of which prac- 
titioners in Toronto, as well as those in the 
country, have just cause to complain. But 
there is another which exclusively affects the 
former, and this is the inconvenient and un- 
reasonable distance that the City Registry 
Office is situated from the business part of 
the city. 

How this has been tolerated so long we do 
not know, except that it is on the principle 
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that what is everybody's business is nobody's 
business. Our city fathers with a degree of 
judgment and public spirit that does them 
infinite credit, built a thing which they had 
the hardihood to call, and which they ex- 
pected the City Registrar to use as a Registry 
Office, regardless of the remonstrances of 
the Registrar and members of the profession. 
Why the Registry Office for the City of 
Toronto should be in every respect inferior 
to every similar office Upper Canada, it is 
hard to say, except perhaps that our munici- 
pal matters are managed, if possible, with 
even more slovenliness and carelessness (as 
far as concerns the public) than those of any 
other municipality of which we have any 
knowledge. 

But however this may be, there is no doubt 
of the fact that the City Registrar has removed 
the books of his office to the extreme west of 
the City, thereby causing the greatest possible 
inconvenience and loss of time to the profes- 
sion and the public; and under the circum- 
stances of no better accommodation being 
provided for him, he is not generally consid- 
ered as having acted improperly. He has, we 
believe, where he is a good safe, and sufficient 
office room — when you get there; but the 
office must be moved to some more convenient 
locality, and when removed must not be held 
in a building, which, however well it might do 
for a small smoke house, is not calculated for 
the Registry Office for the City of Toronto. 



Complaints reach us from every side, as to 
what appear in many cases to be over-charges 
by Registrars under the late Act If these 
Registrars cannot be a little reasonable in their 
demands, another Act will be necessary, which 
may considerably reduce their emoluments. 

SELECTION$. 

DIVISION OF LABOR. 

One great instrument in the advancement of 
modern civilization has been the minute divi- 
sion of labor, that has apportioned work among 
numerous classes of men, each class doing only 
one thing. The days in which wool was grown, 
sheared, cleaned, carded, woven, and made up 
jnto clothing under the care of a single family, 
have long since passed in every civilized state. 
No planter of cotton thinks of making his own 
shirts, — no owner of an iron mine makes his 
om tools. 

Yet something of this old fashioned waste of 



labor still prevails among lawyers. The same 
men practise 'in all the courts, to a greater or 
less extent. ' The s*me man will draw up a 
pleading, copy it, direct its service, argue a de- 
murrer to it, try the issues of fact, make up the 
case, argue the appeal, and enter judgment 
Within the same week, he will search a title, 
make an abstract, prepare a deed and a mort- 
gage, and attend to all branches of convey- 
ancing. He will advise clients upon the law of 
real estate, insurance, shipping, commercial 
paper, sales, trust, and crimes of any kind. 
He will try causes in the common law courts of 
the state, the surrogate's court, the federal 
courts, and the criminal courts. He will get 
out a mandamus, a certiorari, an injunction, 
an attachment, enter upon a statutory arbi- 
tration, push a claim for reduction of taxes, 
and conduct twenty other dissirailiar proceed- 
ings, without calling for outside assistance. 
These, and the hundred other things that a 
lawyer undertakes, may possibly be done well 
by an u admirable Crichton " of the bag. But 
Crichtons are scarce, and bunglers many. We 
appeal to the consciousness of lawyers in gen- 
eral, to judge whether they are generally able 
to do such an immense variety of work to ad- 
vantage. We«appeal to the learned judges to 
say whether their labors are not vastly in- 
creased by the shortcomings of a profession 
which seeks to concentrate ail kinds of business 
in every office — or, rather to scatter all business 
over all the offices. Long practice at such mul- 
tiplicity of labors may benefit the mind of the 
lawyer, but what is the expense to the client ? 
Is not such an education in aptitude and readi- 
ness too costly ? 

It seems to us that it would be far more 
economical, and in every way more advantage- 
ous, for lawyers to divide up their work on 
fair terms. Thus, one who devoted his whole 
time to real estate business could well afford 
to do such work for his fellow-lawyers at half 
price, while a lawyer in active court practice 
would make a better profit by letting out his 
real estate matters at half his fees, than he 
could by doing the work himself. Nearly all 
lawyers doing an extensive business would find 
it to their advantage to have their briefs pre- 
pared for them by persons specially adapted to 
that line of work. Some, if not all, of the most 
eminent members of the bar pursue this sys- 
tem; and their juniors practise a mistaken 
economy in doing such work themselves, with- 
out aid. With a good brief in hand, an argu- 
ment may be fully prepared in an evening^ 
which, without such assistance, would require 
a week 1 s study. 

The changes which we suggest cannot be 
made in a day, but we commend them to the 
reflections of the bar, trusting that our sugges- 
tions may lead some of its younger members to 
aim at perfecting themselves in those branches 
of law for which their nature, circumstances or 
training may qualify them, and to resist the 
temptation to do a little of everything, while 
doing nothing well— iV. . F. Transcript. 
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UPPER CANADA REPORTS. 

% 

COURT OF ERROR AND APPEAL. 

On an Appeal from the Court of Chancery. 

(Reported uy Richard Gbabamb, Esq , Bam'tier-c^Law.) 

Wbir v Matbibsoh. 
University— Pro/eMorthip— Tenure o/ offict—Juritdiaionr- 



The fact of power being gireu to the hoard of trnateee of a 
university by the charter of incorporation to dismiea pro 
feasor* or other officera of the coll*** upon impropriety of 
conduct proved, dnee not take away the Inherent power of 
the governing body, ftve from all interfcrerice by the 
ordinary courts of justice, to dlamiaa at pleaanre where 
no specUl Mgreement haa been entered Into, it being held 
that the tenure of the office i 1 a profeeaor appointed by 
the board «.f ti uateea with ut any agreement aa to tenure, 
le a general hiring, and a* such, daring pleasure, and 
not during good behaviour. 

The right to receive tali stipend oat of the general fundi of 
a col We in the Incorporation of which no specific fund ]a 
provided fur the foundation and support of bin office, doea 
not retiibliNh a truat between a professor and the govern- 
ing body of the college of vhich the Court of Chanoary 
can take cognizance. 

The jurisdiction in all matters relating to the Internal gov* 
ernm«nt of a college, and therein of the appointment and 
removal of professors and other officera, ilea in the visitor 
of the college, and the Court of Chancery cannot Interfere 
to restrain the governing body in respect of matters apper- 
taining to the functions of the visitor.. 

[B. 4 ATtaaroh 10, 1896,] 

By royal letters patent dated the 16th daj of 
October. 1841. Her Majesty constituted cer- 
tain persons therein named, .being ministers of 
the Presbyterian Church of Sootlaod, in connec- 
tion with the Church of Scotland, as members of 
such Church to be a body corporate under the 
style of the Queen's College at Kingston, " and 
by that name to have perpetual succession as a 
College with the style and privileges of an 
University, for the education and instruction of 
youths and students in Arts and Faculties. 

The letters patent further declared that the said 
Corporation should oonsist of 27 trustee*, and 
amongst other powers conferred upon the trus- 
tees it was declared that they should have full 
power to elect and appoint to the college, a 
principal, and such professors, master, tutors and 
other officers, as to the said trustees should seem 
meet and that " if any eomplaiut respecting the 
conduot of the principal, or any professor, 
master, tutor, or other < ffioer of the said college, 
he at any time made to the Board of Trustees, 
they may institute an enquiry and in the event 
of any impropriety of oonduct being duly proved, 
tbey shall admonish, reprove, suspend, or remove 
the person offending as to them seem good. Pro- 
vided always, that the grounds of suoh admoni- 
tion, reproof, suspension, or removal be recorded 
at length in the books of the said Board, 11 and 
further that the said trustees should have power 
to make statutes and rales oonoerning amongst 
other things, the good government of the college, 
the number residence and duties of the profes- 
sors, the management of the revenues and 
property of the college, the salaries, stipends, 
provision and emoluments of the professors, 
officers and servants thereof, and also touching 
and concerning any other matter or thing which 
to them should seen? neoessary for the well being 
and advancement of the oollege, provided that 



such statutes and rules, should not be repugnant 
to the said letters patent, or to the laws and 
statutes of Upper Canada, and further that five 
of the trustees should be a quorum for the 
despatch of all business except for the choice or 
removal of the principal and professors for any 
of which purposes there should be a meeting of 
at least thirteen trustees, and further, that the 
said trustees should have power to meet at 
Kingston, or at such oth<*r place as tbey should 
fix upon their own adjournments, and likewise 
so often as they should be summoned by the 
chairman or in his absence by the senior trustee, 
provided that no such meeting should be called 
unless the ohairman was notified in writing by 
three members of the Board to do so ; and that 
notice of the time and place of meeting should 
be given in one or more of the public news- 
papers of the Provinoes of Upper and Lower 
Canada, at leant thirty days before such meeting, 
and that every member of the Board, resident 
within the Province, should be notified in writ- 
ing of the time and place of meeting ; and the 
principal and professors of the oollege were con- 
stituted the College Senate for the academical 
superintendence and discipline over the students 
and all other persons resident within the same 
In the year 1852, the Rev. John Cook, D.D., 
first principal of the oollege. and one of the 
trustees was directed by the then Board of trus- 
tees to proceed to Scotland, and seek out and 
recommend for appointment by the Board, pro- 
fessors to fill the vacancies then existing in the 
college, and in accordance therewith, the respon* 
dent, the Hev Geo. Weir, who was then Rector 
of the Grammar School at Banff, in Scotland, 
was desired by Dr Cock to accept the professor- 
ship of classical literature, being one of the pro- 
fessorships then vacant in the college, and in 
September of that year, being still in Scotland, 
Mr. Weir acoepted the offioe, and on the 8th 
June, the Board of trustees passed a resolution 
confirming his appointment, sinoe which time he 
oontinued to discharge the duties of his profes- 
sorship until February, 1864, when the following 
resolution was passed at a meeting of the Board 
of TruMees: — "Resolved that from the facta 
wbioh have come to the knowledge of the trustees 
and the alarming state of the college, the trustees 
deem it necessary, and in the interest of the 
college to remove Professor Weir from the office 
of professor of classics and secretary to the sen- 
atus, and in the exercise of their power to remove 
at discretion, they hereby do remove him from 
these offices accordingly forthwith ; and that the 
treasurer do pay to him his salary in full, to the 
end of the present session, and sixjnonths there- 
after in lieu of notioe, and that the secretary be 
instructed to communicate this resolution to 
Mr. Weir." 

This resolution was passed without Mr. 
Weir being present or having received any notice 
to appear before the Board, or being called upon 
to make any defenoe or explanation. 

In passing this resolution the Board of trustees 
aoted upon a code of statutes, rules, and ordi- 
nances enacted under the authority of the charter 
at a meeting held on the 26th day of January 
1863. 

The particular statutes affecting the case being 
the following:— 
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" 10. All officers shall be appointed, shall have 
their duties prescribed by, and shall held office 
only during the pleasure of the trustees, except 
in oases where a special agreement may have 
been made, and shall be entitled to such salaries 
and emoluments as may be from time to time 
a greed on. 

14. The trustees may, on their own motion 
and without complaint being made, deal with the 
principal, professors, janitors, or any other officer 
where they see oanse. In such ease, it shall 
not be necessary that the grounds of censure* 
suspension, or remoTal be recorded. * * » 
Any officer being removed shall be entitled to 
claim salary only up to the date of removal." 

On the 12th of March, 1864, Mr. Weir filed a 
bill in the Court of Chancery setting out the 
above facts, and charging that the property 
and effects of the college arising from gifts 
donations and bequests from members of the 
church of Scotland and others, and from other 
sources where held by the trustees in trust to 
pay the salaries of the professors and other 
expenses of the college— and that as the tenure 
of office of the professors of Queen's College 
was intended and was alwayB regarded by the 
trustees themselves to be similar to the tenure of 
professorships in the Scotch Universities which, 
was ad vitam aut culpam, the tenure of his office 
was for life unless removed for impropriety of 
conduot. The bill further impugned the legality 
of the meetings at which the statutes were 
passed, and the validity of the statutes them- 
eelvee on the ground that the requsite formalities 
in notifying the trustees, had not been taken, 
and also that the statutes were repugnant to* the 
charter in various particulars. 

The legality of the meeting of the 9th and 10th 
February, 1864, and consequently the validity of 
the plaintiff's removal were also called in ques- 
tion by the bill on the ground that the requisite 
notifications had not been given and that the 
meeting was otherwise informal. The bill 
prayed that the resolution of February, 
1864. might be declared illegal and void on 
the ground that the meeting at whioh the same 
was passed was not dnly held, and upon the 
ground that there was no complaint made or 
impropriety of conduot proved against the 
plaintiff; and that the same was a breach of 
trust and contrary to the duties reposed by the 
charter in the trustees, inasmuch as it was 
passed without proper deliberation and under 
the influence of prejudiced statements ; that the 
statutes upon the grounds above stated might be 
declared Ulegal and void ; that the plaintiff might 
be declared entitled to hold his professorship until 
duly removed or suspended for impropriety of 
conduct duly proved; that the resolution of 
removal might be oancelled, and the trustees 
restrained from impeding the plaintiff in the 
discharge of his duties as professor and from 
withholding from him his salary, and that the 
defendants who voted for the resolution might 
be ordered to pay the costs of the suit 

An application was made shortly after the 
filing of the bill for an injunction in the terms 
of the prayers of the bill, whioh was granted by 
the late V. C. Eaten. J 

Answers were afterwards filed by eighteen of 
the trustees as well as the College, the leading 



points raised being that the trustees had power 
to appoint professors, masters, Ac, for such 
time as they thought proper : that plaintiff was 
not appointed for life, nor did he acoept the 
appointment on condition that it should be for 
life ; that the provisions of the charter respect- 
ing the trial of complaints did not take away 
any discretionary power the trustees would 
otherwise have, but were only obligatory where 
no such power existed ; that the Board had dis- 
cretionary power to dismiss Mr. Weir in the 
manner they did, and that having acted in the 
exercise of suo.i discretion the same could not be 
questioned by the court, and denied. any improper 
motive for the removal which arose from a oon- 
viotion in the minds of the major portion of the 
trustees that the game wns necessary for the 
best interests of the College. The answers 
further submitted that the College being founded 
by Royal Charter her Majesty was the visitor 
thereof, and that the plaintiff's only remedy was 
by petition to the Crown. 

The cause was brought on for examination 
and hearing before the Chancellor, at the sittings 
at Kingston in the autumn of 1864, when a great 
deal t)f evidence was given as to the conduct of 
the plaintiff, the circumstances attendant upon 
his removal and the feelings a number of the 
trustees entertained towards him, which it is 
unnecessary to state at length. 

His lordship made a decree in favour of the 
plaintiff which was afterwards reheard before 
the full court, and the decision sustained. The 
judgment of V. C. Spragge therein, will be 
found reported in 11 U. C. Chan. R. 395. 

From the order made on such rehearing the 
defendants who answered the bill appealed, and 
the case was brought on at the winter sittings of 
the Court of Error and Appeal. 

The appellants reasons of appeal were stated 
as follows:— 

1. Because the Court of Chancery did not 
possess jurisdiction to grant the relief which it 
assumed by the decree to give to the plaintiff. 

2. Because the jurisdiction to give the relief 
sought by the bill is exclusively confined to the 
visitor or visitors of the College. 

8. Because the plaintiff's proper 'mode of re- 
dress for the supposed injury waB by appeal to 
the Crown, the Queen being the visitor of the 
University. 

4. Because the trustees had a jurisdiction final 
and conclusive and free from all control of the 
ordinary courts of justice in the matter of the 
removal of the plaintiff from bis office. 

6. Beoause the plaintiff's tenure of office was 
not during good behaviour, but during pleasure 
only. 

6. Because the relief sought by reason of the 
personal and confidential character of the office 
of a professor was beyond the scope of the juris- 
diction of a court of equity. 

7. Because the decree in effect gave relief by 
way of .specific performance where the remedy 
was not mutual inasmuoh as the Court of 
Chancery does not possess jurisdiction to compel 
the plaintiff to perform the office of professor. 

The respondent's reasons against the appeal 
were as follows : 

1. Because the circumstances stated in the 
pleadings and appearing in evidence gave the 
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Court of Chancery jurisdiction to restrain the 
appellants from interfering with the respondent 
Weir in the performance of hie duties as pro- 
fessor. 

2. because the action of the appellants in 
endeavouring to remove the respondent Weir 
from his professorship without cause assigned or 
complaint proved was in violation of the duties 
of the trustees under- the charter. 

8. Beoause the aotion of the trustees was not 
only illegal bnt entered upon malA fide, 

4. Because the appellants as trustees of the 
incorporation are goverened by the regulations 
of the charter with reference to their powers 
and duties and any attempted violation of snob 
regulations, it was the province of the Court of 
Chancery to restrain. 

6. Beoause the rspondent Weir was as well 
under the charter as under the general princi- 
ples of law entitled to be notified of any grounds 
of complaint and to be heard thereupon before 
removal. 

6. Because the trustees had no summary 
power of dismissal over the professors. 

7. Because the statutes that assumed to con- 
fer that power were illegal and contrary to the 
charter. 

8. Because the respondent Weir was not in 
any way answerable for the alleged difficulties 
in the college, which was the ostensible reason 
for bis removal. 

' 9. Because upon all the grounds taken in the 
Court of Chancery the plaintiff was entitled to 
the deoree prooounoed. 

Strong. Q. C, M C. Cameron, Q. C, and 
Ifaclennan, for the appellants. 

The government of the College is vested in the 
visitor or visitors. Here the Crown grants a 
charter, and the endowment is by private bounty ; 
and if no visitor were appointed, the visitatorial 
power would rest iu the Crown. Trustees are 
appointed, however, with comprehensive visita- 
to'-'il powers; and though not named visitors, 
art- such in faot Green v. Rutherfortk, 1 Vea. 
472; Attorney- General v. Locke, 8 Atk. 164; 
Philip* v. Bury, 2 T. R. 852, 8. C. 1 Ld. Raym. 
6; 2 Rent's Com. 274, 808 ; Attorney-General v. 
Crook 1 Keen 121, 1 C. P. Cooper 88 ; Ex parte 
Wrangham, 2 Ves. Jr. 609; Attorney- General v. 
Clarendon, 17 Ves. 498; Attorney-General v. 
Black y 11 Ves. 191 ; Queen 1 * College. Cambridge, 
Jacob. 1 ; Attorney- General*. Dixie, 18 Ves. 619; 
Dirtmouth v. Woodward. 4 Wheaton, 681. 

The powers of the visitor are without control, 
excluding the case of a misappropriation of the 
revenues, where they have the management of 
them. Attorney- General v. Locke; Philip* v. 
Bury; Attorney- General v. Foundling Hospital, 
2 Ves Jr. 42 ; Dr. Walker** Case, Cases temp. 
Hardw. 212; Wkieton v. Rochester, 7 Hare, 646; 
Regina v. Rochester, 17 Q. B. 1. 

The Court of Chancery has erroneously as- 
sumed jurisdiction on the ground of a trust in 
the plaintiff's favour. This case differs from 
that of a schoolmaster, in whose favor or in 
whose benefit the income of land is appropriated, 
and cannot be distinguished from Whiston v. 
Rochester ; Attorney- General v. Magdalen College, 
10 Beav. 402; Regina v. Rochester, 17 Q. B 1; 
Regina v. Chester, 16 Q B. 618 ; Regina v. Dar- 
I ngton, Q. B. 682. 



The 16th olause of the charter merely directs 
the manner of proceeding where, upon oomplaiat 
made, an inquiry is obligatory upon the trustees, 
but does not abridge their power to proceed 
without complaint in the exercise of their discre- 
tion. Attorney- General v. Lock* (cited eupra). 

In the case of Willi* v. Child, 18 Beav. 117; 
Philips' Charily, 9 Jar. 969; and The Fremington 
School Case, 10 Jor. 612, 11 Jur. 421, there was 
an obvious trust ; and the case of Daugars v. 
Rirax, 28 Beav. 288, upon which the other side 
mainly rely, is pot by the master ef the rolls 
expressly on the ground of a trust ; but there 
the office of the plaintiff was of the essence of 
the corporation. The plaintiff's office in this 
case is not so. It is in the power of the trustees 
to abolish and revive it at pleasure, and to attach 
any salary to it they think proper. Attorney- 
General v. Daugars, 10 Jut. 966 ; Attorney- Gene- 
ral v. Bedford, 2 Ves. 606 ; Attorney- General y. 
Lubbuek, 1 C P. Cooper, 84. 

The plaintiff contends that his offioe is for life, 
bnt it is not shown that there is an office. The 
charter does not oreate it, and the trustees have 
not done so, and in fast could not do so without 
noting ultra trire*. This is the ease of a general 
hiring, as to which the law is well settled. The 
appointment was by resolution, without any for- 
mality, and not under seal ; and to entitle to a 
freehold office, a died is necessary. 

It cannot be inferred or assumed that the 
tenure is for life, and it has not been made oot 
in evidence. There is nothing in the nature of 
the offioe making it necessarily for life. In 
many of the English universities professorships 
are held for short periods, or during pleasure ; 
and an act of the Imperial legislature has lately 
removed the intolerable grievance of irremovable 
professors in the University of Edinburgh. 

This corporation, like others, can only act 
through a common seal in creating suoh an offioe. 
It has not so acted, and therefore this is a mere 
ordinary hiring. Ventris, 866 ; Vin. Abr. Corp. 
Q. 2 pi. 7 ; Year Books, 18 H. 8, fol. 12 ; Grant 
on Corporations, 68; 2 Ld. Raym. 1846. 

In the cos«e of Dtuyars v. Rioat, the master of 
the rolls did not mean to overrule the case of 
Whi'ton v. Rochester, but thought his decision 
could stand beside it; but the decree in this case 
and W hi* ton's case cannot stand together. King 
v. Catharine HaU, 4 T. R. 288 ; Kmg v. Ely, 6 
T. R. 476; 8. C. 2 T. R 888; Attorney- General 
v. Clare HaU, 8 Atk. 664 

The plaintiff must establish, first, a life tenure, 
and, second, a trust, before he oan maintain his 
decree. He has failed in both, and the decree 
must be reversed. 

Crook*, Q. C, Blake, Q C, and Cattanach, for 
the respondents. 

The appellants must shew the decree clearly 
wrong. 

Under the charter, the trustees oannot remove 
at their will and pleasure. If they do so, their 
proceeding is ultra wre*, and the court has juris, 
diction to interfere and restrain them. Assum- 
ing too jurisdiction, the question becomes one of 
tenure. This is not a question of contract, but 
the case of an offioe, which it is the duty of the 
trustees to fill. [Dbapbb, C. J.— Where do you 
found the offioe T] In the shorter, and in the lav 
of the land. [Dbafbr, C. J.— The oharter gives 
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the power to oreate the office, doea not create it.] 
The eharter treats the office of professor as inci- 
dent to the university, and thus impliedly if not 
expressly creates it; and the trustees have so 
interpreted it. They took it for granted that the 
office existed, and made the appointment ; and 
m against the incumbent; they are estopped from 
denying that the office exists. The existence of 
the chair must be oonoeded, and the appoint- 
ment is during good behaviour, and he cannot be 
removed except for misbehaviour. 2 Kyd op 
Corporations, 60. The power of the trustees 
is limited to the number and duties of the 
professors : "there is no power as to the tenure. 
2 Kvd, 102. 

The ciroamstanees under which the charter 
was granted, and the tenure of the professorships 
in the Sootch universities, must be looked to for 
its interpretation. A professor is a publio officer, 
tod as such cannot be removed without trial. 
Qibeon v. Roe*, 7 Gl. ft Fin. 241. The position 
and status of a professor is highly dignified, and 
net to be oompared to menial offices. 1 Kyd ou 
Corporations, 87, 40; 2 Kyd, 69; Maiden on 
Universities, 110, 117; Qibeonv. Sou; Attor- 
ney-General ▼. Peareon, 8 Bier. 868. 

The ▼imtatorial power is internal. Thompson 
t. The University of London, 10 Jur. N. S. 669 ; 
Ei parte BuUer, 1 Jur. N. 8. 709 ; 2 Kyd, 174, 
267. The visitor can only sot with reference to 
matters within his jurisdiction. If he exceeds 
this, the court will restrain him. It is only in 
reference to a member of the dotnus that a visitor 
can act. Dawdeon*e Cote, 2 Kyd, 241. 

Persons exercising powers under nets of Par- 
liament will be restrained by the Court of Chan- 
eery from exceeding them, and trustees and visi- 
tors ere subject to the like supervision. Tinekkr 
v. Wadswortk, 2 DeO. ft J. 264 ; Ware v. Regent* » 
Canal Co , 6 Jur. N. S. 26 ; Stockport v Man- 
ekuur Canal Co., 9 Jur. N. 8.266; Willie v. 
Child, 13 Beav. 117 ; Long v Gray, 9 Jur. N. 8. 
805; 1 Moore, P. C. N. 8. 461. 

The evidence shows that the trustees acted 
mala fide, even if they had jurisdiction. Dust- 
's*' v. Chittenham, 2 Kyd. 69, 2 Ld. Raym. 1240. 

The case of Daugare v. Rivaz establishes the 
treat here in favour of the plaintiff, as the plain- 
tiff is interested in the endowment, and entitled 
to be paid so much out of it as is annexed to his 
chair. The case of Long v. Gray I Moore, P.C. 
461 establishes the jurisdiction of the oourt both 
on the ground of trust and of proceeding illegally. 
Even if the ordinary salary did not constitute a 
trust, the plaintiff's allowanoe from the commu- 
tation fund, of which the trustees have the ad- 
ministration, constitutes a specific trust in his 
favour. The college was in fact commuted with 
as representing the clerical professors, aud the 
court will see that the plaintiff is not illegally 
deprived of the benefit of that arrangement. 
The statutes under which the plaintiff was 
removed, were not duly passed, as there was not 
the necessary quorum of thirteen members pre- 
sent, and the court will set them aside. The 
by-laws cannot have an ex poet facto operation. 

2 Kyd, 109, 112, 122. 
The existence of the office is to be assume^, as 

it is not denied by the answers. The charter did 

sot contemplate any more formal creation of 

office than the appointment of a principal, and 



the principal and professors are put on the same 
footing in the charter ; aud the Crown could not 
have meant that the prinoipal, who is the nomi- 
nee of the Church of Scotland, should be dis- 
missable at pleasure. The conclusion, therefore, 
is, that as soon as a person is appointed to one 
of the recognised professorships, he is entirled to 
Mold it until removed for cause. The court has 
jurisdiction where trustees, being visitors, bave 
exceeded their powers. Suppose an undisputed 
life tenure, and the visitors remove, the court 
will interfere, as they have acted ultra virce. 
The question is not whether they have done right 
or wrong, but whether they bave exceeded their 
powers ; and if they have done so in not strictly 
pursuing the power, the act is a nullity; and 
what the plaintiff asks is, that it may be declared 
so ; and that notwithstanding it, he is still pro- 
fessor, and must be reinstated. There is no 
inoompit'ihiiity in the existence of a power to 
abolish the chair, and the plaintiff having a free- 
bold in the office. Freehold estates in land are 
liable to determination on the occurrence of par- 
ticular events, and the same rule applies to this 
office. 

Strong, Q.C., in reply.— The trustees have the 
fullest power, under the charter, to deal with this 
office. They have the power to make by-laws. In 
Oibeon v. Roes (cited eupra) this power was oon- 
strued to mean power to regulate the offioe. The 
Court of Chancery, by its decree, has assumed 
jurisdiction to quash the by-laws of the college, 
which courts of law have alone power to do. 
The argument that the prinoipal and professors 
are on the same footing as regards their offices, 
and that if the one was removable so was the 
other, is fallacious, the only inferenoe being that 
the offioe of professor not being created by the 
charter, as that of the prinoipal is, it was left 
entirely to the trustees. The case of Gib$on v. 
Roe* 7 CI. ft Pin. 241 alone and by itself estab- 
lishes the right of the trustees to dismiss the 
plaintiff. Queen's College being, as the academy 
from which the plaintiff was removed in that 
case, a private corporation, though for a public 
purpose. Philipe v. Bury, 2 T. R. 362 ; S. C. 1 
Ld. Raym. 9^ 2 Kent's Com. 274, 303; 2 Kjd, 
196: and see two American cases, Allen v. 
McKean, 1 Sumner, 277; and Dartmouth v. 
Woodward, 4 Wbeaton, 618, 681. 

The plaintiff's oase oannot be sustained on 
the argument based on the commutation of the 
Clergy Reserves. The trustees are not trustees 
of this fund for him. When the plaintiff leaves 
the college he will continue to reoeive his allow- 
ance from the fund, provided he remains in the 
ohuroh, quite independently of the college. 

Haoarty, J., delivered the judgment of the 
oourt. 

I propose first to consider the question of 
jurisdiction. 

The charter authorises the trustees to appoint 
a principal and such professors, masters, and 
tutors, and such other officers as to them t*hail 
seem meet. As soon as there should be a prinoi- 
pal and one professor the trustees have authority 
to constitute the " College Senate" for the exer- 
cise of academic discipline and all the professors 
should be members thereof. The trustees have 
power to make statutes and rules to regulate the 
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numbers, residence, and duties of the professors; 
and their salaries, stipends and emolument*, and 
the same to revoke, vary and alter. Whenever 
there should be a principal and four professors, 
the senate should hate power to confer degrees 
in Arts and Faculties. 

The charter was granted in 1842, and in 1858 
the then first principal, Dr. Cook, was driected 
by the trustees to proceed to Scotland and en- 
gage professors for the college, and the plaintiff 
was offered and accepted the professorship of 
Classical Literature, at a salary of £360 a year. 
The endowment of the oollege consisted of gifts 
and subscriptions. No fund or property appears 
to have been provided from any publio source. 
The Crown did nothing beyond granting the 
charter. Annual collections are made for bur- 
saries, and moneys and property by gift and 
bequest have been obtained from individuals. 
The Provincial Legislature has usually made an 
annual grant to this college with several others. 
No particular fund is set apart or exists for the 
support of the chair of Classioal Literature — the 
stipend seems to be paid from the general funds 
of the college. 

It seems conceded that to ground the jurisdic- 
tion of the court, there must be the relation of 
trustees and cestui que trust between the defen- 
dants and the plaintiff, that there must be a 
trust in the sense in which that word is under- 
stood in a court of equity, to warrant its inter- 
ference. The charter does not create the office 
held by plaintiff. This offioe is not of the essence 
of the corporation. The creation of a chair of 
Classical Literature was wholly the act of the 
trustees ; undrr their ohartered powers they 
were not bound to create it, and it was conceded 
in argument that they have the power to sup- 
press it altogether. The corporation existed 
prior to its creation, and can exist after its sup- 
pression, exeroising all its university functions. 
From the vast mass of cases bearing more or 
lesson the question, two or three may be selected. 
Whiston v. The Dean and Chapter of Rochester, 
7 Hare, 582, decided by Sir .lames Wigram, in 
1849, appears not to have been cited in the 
court below. The charter of Henry VIII., estab- 
lishing the cathedral church, provided that there 
should be always a *• Preceptor puerorum in 
grammatical a stated salary was assigned to 
him from the church funds. 

The plaintiff was appointed master of the 
Grammar School in 1842, at a fixed salary, and 
in consequence of certain differences with the 
Dean and Chapter, was dismissed by them. He 
filed his bill to restrain them from removing him 
or appointing a successor, and after a very able 
argument by Sir J. Rom illy for plaintiff, and 
Roundell . Palmer for defendants, Sir James 
Wigram refused with oosts a motion for injunc- 
tion. 

He says " I never entertained a doubt that if 
it could be established that the Dean and Chapter 
were trustees for the master of the Grammar 
School, he would be entitled to the assistance of 
the court in enforcing the execution of the trust. 
If the appointment of plaintiff as schoolmaster 
gave him a right to this stipend prescribed by 
the statutes as a cestui que trust as against his 
trustees, there is no question whatever that the 
mere circumstances of defendants being a cor- 



poration or an ecclesiastical body would not 
remove the case from the jurisdiction of the 
court." After an sojournment to look inio 
authorities, the learned judge says, •• The answer 
that I feel compelled to give after examining, I 
believe, every ease that was cited in argument 
bearing upon |it, is, that this is not a ease of 
trust, in the sense above explained (referring to 
certain eases) in which the master upon the true 
construction of the statutes ought to be considered 
only as an officer of the Cathedral Church, ap- 
pointed for the purpose of performing one of the 
duties imposed on the church by the statutes of 
the founder. I cannot in this case,' for the pur- 
poses of the question I have to determine, dis- 
tinguish the position of the master from that of 
the master in Attorney General v. Magdalen 
College, 10 Beaven. 402, or from other cases in 
the books in which secular questions have arisen 
between oolleges and bodies and persons holding 
offices appointed by the founder, but which 
persons have not been members of the collegiate 
body. I cannot upon the construction of the 
statutes in this case, say that the master is not 
one of the '* ministri" spoken of. But if the 
contrary of this could be maintained, I oannot 
discover a ground for holding that the master is 
a cestui que trust of the Cathedral Church, only 
because he reoeives a stipend payable out of 
the common funds of defendants which would 
equally oblige me to hold that every office.- to 
whom a living and a stipend are given, is also a 
cestui que trust. The oase of Attorney General 
t. Magdalen College, is a direct authority in 
point, and I am satisfied with following that 
authority. * * "The only question I have to 
determine, is, whether the Court of Chancery in 
the exercise of its ordinary jurisdiction by bill 
in a case in which no trust exists, can try the 
right to the office of schoolmaster from which 
the defendants have exercised the power of ex- 
cluding him. I am of opinion this question 
must be answered in the negative. Excluding 
trust, I cannot find a single authority which 
supports the proposition.* 1 The plaintiff after- 
wards applied to the Queen's Bench, but failed 
there beoause he bad not appealed to the visitor 
named by the founder. Sir James Wigram did 
not make this any ground of objection, he said, 
•• Supposing the Bishop to be the visitor and 
that he had not interfered, I do not know why 
the court should not in a plain case, declare the 
right of the plaintiff." 

The Attorney General t. Magdalen College was 
before Lord Langdale, M.R The statutes provided 
for the perpetual maintenance of a schoolmaster 
with " a named stipend out of the common goods 
of our College*" The Master of the Rolls says, 
41 If, on the true construction of the statutes, the 
schoolmaster and usher ought to be considered 
only as officers appointed and to be appointed for 
the purpose of performing the duty of the College 
in giving instruction to such persons as might 
attend them, and the duty of appointing them is not 
othervnse annexed to the mere property of the Col- 
lege than by the obligation to pay certain annual 
sums of money, and is not of the nature of a 
trust the execution of which it iB within the 
jurisdiction of this court to enforce, but the 
observance of which aocording to the statutes of 
the founder is to be regulated and enforced and 
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adequately provided for by the authority of the 
visitor, then the breach of duty, whatever it may 
be, ought to be redreeaed by the visitor aad not 
here. * * * The College has, no doubt, a 
wry important duty to perform with referenoe 
to the school, and the performance of that duty 
may be enforced by proper anthority, but unless 
it be a duty founded on a trust which this court 
can execute, the performance of the duty is not 
to be enforced here. The revenues of the College 
belong to the College for its own use, subjeot, 
indeed, to the performance of all duties incum- 
bent on the College to perform, but not subject 
to any trust to be executed in this court * * 
Though there is sufficient proof of the duty or 
obligation there 1b not, in my opinion, evidence 
of a trust, as the word trust is understood in this 
court " 

The Vice-Chancellor speaks of the plaintiff in 
this case as '* not being a member of the collegi- 
ate body." I io not at present see that it would 
have affected his decision had the master of the 
schools been by the statutes a member of the 
Chapter. In the case before us the plaintiff is 
certainly a member of the body corporate. The 
charter is curiously comprehensive : it declares 
that certain ministers and laymen named, " and 
all and ^ery such person or persons as now Is 
or are or shall or may at any time hereafter be 
ministers of the Presbyterian Church of Canada 
in connexion with the Church of Sootland, or 
members of the said Presbyterian Church in such 
connexion and in full communion with the said 
Presbyterian Church shall be and be called one 
body corporate and politic. &o. Ac." The plain- 
tiff is certainly one of the body corporate — he is 
also a member of the College Senate — but he is 
outside the governing body of trustees to whom 
the management of the property and revenues 
are alone entrusted. 

All the cases cited seem distinguishable. In 
Dummtr v. Corporation of Chippenham,, 14 Ves. 
245, the defendant held rent charges for the 
support wf a free sohool, and brought ejectment 
against plaintiff, the master having dismissed him, 
•s he said, corruptly, on political grouuds, and not 
on the ground assigned by them. He asked dis- 
covery from the corporators named individually, 
and a demurrer to his bill was overruled. Lord 
Bldon says, " Defendants are entrusted in their 
corpora le capacity with the management of certain 
property elothtd with a trust for the maintenance 
of a tchoolmaeter, and for this purpose I repre- 
sent the case thus: that the corporation have 
the power of nominating the master and dismis- 
sing him at their will and pleasure. A corpora- 
tion as an individual with such a power over an 
estate devoted to charitable purposes would, in 
this court, be com polled to exercise that power 
not according to the discretion of this court, but 
not corruptly. * * My opinion is that this 
u a case iu which the court will call upon indivi- 
duals t*» answer." Willi* v. Child, 13 Beaven, 
117. also relied on was the case of the Ludlow 
school. A school-house was appropriated to and 
held by plaintiff and all had been settled years 
before under a scheme for the government of the 
charity settled by a previous decree of the Court 
of Chancery reported iu 8 M. & Cr. The oase 
of Phillip* charity, ex parte Newman, 9 Jur. 962, 
before Kuight Bruce, Vice* Chancellor, was a 



petition under the Romilly act by the school- 
master and others. It appeared that a scheme 
had been settled some years before by the court 
to regulate the Latham free sohool, aud the 
schoolmaster, besides a fixed sum, had after 
certain deductions, one-half of certain rente and 
profite. After holding the office some time he 
was dismissed and reinstated by an order of the 
court in 1839 in a oase not apparently reported. 
After some years he was again di«mis&ed and 
again petitioned and was again reinstated, the 
dismissal being irregular. 

In the Fremington School caee, ex parte Ward* 
a dwelling and school-house bad been devised to 
trustees to permit and suffer the schoolmaster to 
occupy while holding the office, and take the 
issues and profits and also oertain rents of other 
premises were to be paid to the schoolmaster. 
The Vice-Chanoellor held that the master had 
"acquired upon his appointment a freehold or 
an inter** <t iu the nature of a freehold aud the 
revenue, belonging to it, whether legal or equita- 
ble it is not necessary to enquire. Of course I 
do not say that he became an irremovable 
master. On the contrary, I assume the com- 
petency of the electors or a majority to remove 
him for a just cause. This power however they 
were, as I conceive, bound to exercise not 
otherwise than judicially." 

In the Berkhampetead caee, 2 V. & B. 184, also 
the master was entitled to two- thirds of oertain 
funds arising from rents under a previous soheme 
for the charity arranged by decree of the court. 
Lord Eldon said : " If on the original instru- 
ment a trust is expressed as to the application 
of revenue this court has jurisdiction to compel 
due application." 

So in the Chipping Sodhury cute, before 
Lord Lyndhurst, the master bad a school-house 
and residence, and oertain moneys had been con- 
tributed to provide a residence and it was 
sought to ejeot him therefrom. 

Where services are wholly in the nature of 
personal service the oourt will not interfere to 
restrain the removal of an officer. The last 
oase on this subject is Mair v. Himalaya Tea 
Company, 18 L. T. R. 586. Wood. ViceChan- 
cellor, says : " Assuming the construction of the 
deed most favourable to plaintiff, that he was an 
immoveable ageot on the terms of his taking 
the shares, still what could the court do ? It 
could not act on the contract in equity in favour 
of the plaintiff, as the duties of an agent were 
in the nature of personal service and as such 
incapable of being enforced in equity, and so 
the court could not enforce the fulfilment of the 
agreement on the agent." 

The strongest case in favour of plaintiff is 
that of Daugare v. Riva*, decided in 1860t>y Sir 
John Romilly, Master of the Rolls, (who argned 
unsuccessfully for the plaintiff in Whiston's case, 7 
Hare). Dangers was pastor of the French Pro- 
testant Church in London, and being dismissed, 
by defendants, the elders and deacons, sought to 
be restored. King Edward VI. had incorporated 
a church for foreign Protestants, the corporation 
being a superintendent and four ministers. After 
some years the Germans aud French separated 
into different congregations. The charter did 
not provide for the government or distribution 
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of the funds. The French Church had two 
minister*, and was governed by a consistory of 
the two minister? find the elders and deacons. 

The Muster of the Rolls pays : ** On examin- 
ing the rules it appears that two funds have 
bien created and now exist, one dedicated for the 
support of the poor and the other for tbe main- 
tenance of the ministry and other church mat- 
ters. * * Wholly apart from the charter of 
incorporation a fund exists for the support of 
the ministry of the churoh. * * It appears 
that the funds of the institution are under the 
control of the governing body and the defend- 
ants have practically the power of with old ing 
from plaintiff the emoluments assigned to and 
accepted by him. Thi? constitutes a trust which 
they have to perform and which they are bound 
to perform in fit Your of the person' who fills tbe 
office of pastor, and assuming the plaintiff to 
be wrongly deposed 1 am of opinion the relation 
of trustee and cestui que trust does exist between 
the elders and deacons and the pastor." It is 
to be noted that the corpjrnte body under King 
Edward's charter is not a party to the bill. The 
Master of the Rolls held this to be unnecessary, 
and indeeed the case seems to be wholly treated 
'as between individuals. The plaintiff as pastor 
or minister was one of the consistory of minis- 
ters and elders and deacons. His office may be 
»aid to be of the essence of the association and 
the existence of tbe fund for the ministry and 
the other purposes seems to be the ground of 
the assumption of the relation of trustee and 
cestui que trust. 

Tbe strong impression left on my mind, is, that 
in all the cases in which a Court of Equity has 
interfered to restore nn ejected officer, it has 
been on the ground that there was a right of 
some specific kind to moneys or lands appropri- 
ated to the office. As in the caee of a school- 
master, to whom a revenue derived from a 
specific source, or a house, or rent charge, Ac , 
was directly appropriated — and this as distin- 
guished from a mere claim, to be paid a stipend 
or allowance taken from some general fund. In 
other words, when the applicant can point to any 
specific moneys, or any rents, or land, and say, 
that money, rent, or house, was expressly Bet 
apart for me as holding this office, and was held 
by others for the holder of the office, then the 
court finds the trunt established, and assumes 
jurisdiction to prevent a wrongful disturbance of 
the officer. But when nothing but tbe right to 
receive a fixed stipend out of a oommon fund of 
an institution, applied to many various purposes 
and expressly for the performance of a duty not 
essential to tbe existence of the institution, there 
is nothing on which the court can properly fasten 
a trust I therefore think the plaintiff fails on 
this branch of tbe csbc 

Mr. Lewin (page 865, 4th ed. 1831). points 
out the distinction thus, •• With the visitorial 
power the Court of Chancery has nothing to do, 
(the office of visitor being to hear and determine 
all differences of the members of the Society 
among themselves, and generally to superintend 
the internat government of the body, and to see 
that atl rules and orders of the corporation are 
observed) it is only as respects the administra- 
tion of the oorporate property that equity 
assumes to itself any right of interference." 



There is of course a marked distinction be- 
tween the mere dismissal of one salaried officer 
and the appointment of another to succeed him, 
and a misappropriation of the trust funds. The 
latter case would, I presume, be always open to 
the jurisdiction of the court and any person 
interested could Invoke its aid But it seems an 
abuse of terms to call the plaintiff's dismissal in 
this case any improper dealing with or perver- 
sion of the trust estate. He, in my opinion, to 
ground tbe jurisdiction, must shew that as 
regards some portion of the fund he is cestui que 
trust and the defendants trustees for him. 

If there were a visitor named under the charter, 
it would seem that it would be his province to 
arrange sueh a difficulty as has occurred in thia 
case; falling as it seems within the definition 
given above of the visitorial power. The juris- 
diction and duty of the court where there is a 
misappropriation of trust funds, is explained by 
the Master of Rolls in the well known ease of 
Attorney General v. St. Cross Hospital, 17 
Beaven. 485 There the funds had been utterly 
perverted from their proper purpose. He says, 
" Where there is a olear and distinct trust, this 
court administers and enforces it as much where 
there is a visitor as where there is none. This 
is clear both in principle and authority. The 
visitor has a common law office and oommon law 
duties to perform, and does not superintend tbe 
performance of the trust which belong to the 
various officers, which he may take care to see 
are properly kept up and appointed." No visitor 
is named here, and tbe further difficulty arises 
from the fact that the Crown gave no endowment 
although creating the corporation for the public 
purposes of a university. 

In the ordinary case of a royal foundation, the 
Crown would be the visitor, and would, through 
the Lord Chancellor sitting in camera, act as 
such, as L rd Eldon did in 1821, sitting for the 
King in the case of Queen's College deciding 
what persona were duly elected as principal or 
fellows. Lord Hardwicke, in Green v. Ruther- 
fortk 1 Vesey, 462, (a o ise frequently quoted), 
says, •• The original of all such powers is the 
property of donor, and the power every one has 
to dispose, direct and regulate, his own property, 
like the ease of patronage. If the charity is not 
vested in the persons who are to partake, but in 
trustees for their benefit, no visitor oan arise by 
implication, but the trustees have that power," 
and it was held that a subsequent gift of pro- 
perty under particular trust by a third person, 
not the founder, (he visitor had not jurisdiction 
to interfere as to it. Again, in Attorney General 
v. Dedham School 28 Beav. 866, the Master of 
the Rolls seems to take a similar view. Sir Jas. 
Wigram sayB, in Whiston's case, " Where there 
is no visitor, the Court of Queen's Bench may be 
the proper court to redress the wrong." 

On this branch of the oaee, I am of opinion 
that if the alleged breach of troet were such as 
on the authority of the oases would be cognis- 
able in equity, the existence of a visitor would 
not necessarily be a bar. 

I have met with no case like tbe present, in 
which a professor in a college under such a 
charter as this has sought for reinstation. I see 
nothing in the voluminous statement of facta laid 
before me to induce us to make a precedent, if 



May, 1866.] 



LAW JOURNAL. 



[Vol. If., N. S.— 123 



Error k Appeal.] 



Weib v. Mathieson. 



[Error & Appeal. 



there be none. Ai Bailer, Judge, says in Rex v. 
Bishop of Ely % 2 T. R. 887, "I have never been 
inclined to assume a jurisdiction on any subject 
which I hare not found to have been previously 
exercised by the court, particularly in questions 
between members of the colleges of the universi- 
ties. In such oaseB my inclination is against the 
jurisdiction of the court, unless I am compelled 
by legal authorities to support it" 

Unless the right of plaintiff to the intervention 
of the court were most dearly shewn, I think if 
the court have discretion to refuse interference 
that this is r re-eminently a case in which the 
plaintiff should have been left to seek a compen- 
sation in damages, if wrongfully dismissed. It 
is of vital importance to suoh an institution that 
confidence and harmony should exist between 
the trustees and the professors. That an appa- 
rently irreparable breach has taken place between 
them is apparent on the facts before us. 

The remarks of Knight Bruce, Vice-Chancellor, 
in Pickering v. Bishop of Ely, 2 Y. & C. 249, are 
in point The "plaintiff held the ancient office of 
Receiver General of the Diocese of Ely, by grant 
from the Bishop, binding on his successors for 
life, with an annuity of £10 from the revenues, 
with diet for himself and forage for horses. A 
large portion of his fees were from drawing of 
leases, &o. He filed his bill to restrain the 
Bishop from taking away from him this con- 
veyancing business. The Vice-Chancellor says, 
" Being of opinion that the alleged rights of the 
plaintiff, in the breadth and length in which he 
claims to be protected in them, are of a nature 
neither usual or convenient, nor without hard- 
ship or pressure upon the Bishop, I oonsider it 
more fit for a court of equity to leave the plain- 
tiff to obtain redress by damages or otherwise in 
ft court of law, than to exercise its peculiar 
jurisdiction by compelling the Bishop specified ly 
to submit to the practioal ezeroise of such rights, 
if rights they be." He then notices the want of 
mutuality ; and that if the Bishop sued plaintiff 
in eqnity to compel a performance of his duties, 
he would be refused relief. He says, on that and 
the other grounds he dismisses the bill. 

The same judge comments approvingly of his 
coarse in this case in a case some years later of 
Johnston v. Shrewsbury R. Co, 8 Deg. M. & G. 
927. A large number of eases cited have been 
decided under statute 62 Geo. III. ch 102, 1 £. 
& 584, called Sir 8. Romilly's Act, passed in 
1812, the proceeding being avowedly under that 
itatate. It enacts, "in every case of a breach 
of any trust or supposed breach of any trust 
created for charitable purposes, 6r whenever the 
direction or order of « court of equity shall be 
deemed necessary for the administration of any 
trust for charitable purposes, it shall be lawful 
for any two or more persons to present a petition 
to the Lord Chancellor, &c , stating such com- 
plaint and praying suoh relief as the nature of 
tbe case may require, &c" Suoh petition has 
to be verified in a particular manner, and shall 
** first allowed by the Attorney General. An 
appeal is allowed to th<* iouseof Lords. The 
BerkkampsUad case, the Frmington School case, 
nod Phtlip*s Charity, £c. f were all expressly 
under this act The Ludlow ease ( Willis v. Childe) 
*m under a special act 9 & 10 Vic. ch. 18. 
Grammar schools are regulated by 8 & 4 Vic ch. 



77. This act may be regarded as affecting pro- 
cedure rather than juris iiction, os in many oases 
the court declines disposing of large questions 
on petition under the act, but directs parties to 
proceed by information. 15 Sim. 262. 

It would not be right, perhaps, for this court 
to dismiss the plaintiffs bill for want of equity, 
without expressing an opinion on the nature of 
his appointment and the right to dismiss him on 
the part of the trustees. The late learned Vice- 
Chanoellor Eaten, in his short judgment on grant- 
ing the interim injunction, considered that the 
plaintiff held his appointment during good beha- 
viour while the duties of his office were perform^ 
ed, that his legal remedy was inadequate, and 
that he was entitled to the protection of the 
court 

After the evidence was taken before the learned 
Chancellor at Kingston, he appears to have held 
that as the legal questions had been determined 
by the Vice Chancellor, he thinks he should hold 
the plaintiff entitled to a decree, although he 
doubted the jurisdiction of the court to interfere. 

On the rehearing, the only reported judgment 
is that of my brother Spragge, who reviews the 
authorities, decides in favour of the existence of 
the jurisdiction and for the full relief of the 
plaintiff, but without express reference to the 
question whether the case was suoh as called for 
its exercise. 

A large number of authorities have been cited 
in the very carefully considered arguments of 
counsel ; and it may be right at once to remark 
that it is not easy to establish a complete accord 
amongst all cases. 

As to the tenure of offioe. The charter gives 
no express directions on this point, and Vice- 
Chanoellor Eaten says that *' the trustees have 
power to appoint for life or for a term of years, 
or dnring pleasure." Apart from any implica- 
tion of law arising from the naturo of plaintiff's 
offioe under the charter, we see nothing in the 
evidence of any contnet for any engagement of 
plaintiff beyond a general hiring, which the law 
would probably hold to be a yearly hiring, deter- 
minable as such in the usual manner. The 
charter gives full powers to the trustees to regu- 
late the number, residence and duties of the pro- 
fessors, the management of the revenues >nd 
property of the oollege, and the stipends, &c, 
of the professors, officers and servants thereof, 
and also from time to time to vary and alter 
their statutes. 

Section 15 enacts that, if any oomplaint res- 
pecting the conduct of the principal, or any pro- 
fessor, master, tutor, or other officer of the col- 
lege, be made to the trustees, they may institute 
an inquiry ; and in the event of any impro- 
priety of conduct being duly proved, they ahull 
admonish, reprove, suspend, or remove the per- 
son offending, as to them may seem good. Sec- 
tion 16, provided always that the grounds of such 
admonition, feproof, suspension or removal, be 
recorded at length in the books, &o. Section 25 
provides that five trustees, lawfully convened, 
shall be a quorum for tbe despatch of business, 
except for the disposal and purohase of real 
estate, or for tbe ohoice or removal of the prin- 
cipal or professors, for any of which purposes 
there shall be a meeting of at least thirteen 
trustees. 



124— Vol. II., N. S.] 



LAW JOURNAL. 



[May, 1866 



Error & Appeal.] 



Weir v. Mathiesok. 



[Error k Appeal. 



If the effect of these clauses be to prevent the 
removal of a professor except for impropriety of 
conduct, &c, the view of the late Viee-Chanoel- 
lor as to a power to appoint during pleasure can 
hardly be supported. The sections no doubt 
allow such a complaint to be made and an en- 
quiry and a power of correction or rem oral, and 
it is further clearly provided that a professor 
cannot be removed except at a meeting of at least 
thirteen trustees. If the effect of the charter be 
that the tenme of office of a professor is for life, 
subject to the removal only for expressed impro- 
priety of conduct, then it seems to me that the 
trustees oould not lawfully appoint during their 
fjwn pleasure, as my brother Spragge points out 
at page 399 of his judgment. (11 U. C. Chan., 
899) ; see also Darlington School case. 

The plaintiff, under the charter, is a member 
of the*senate. As such it may be agreed that he 
is a corporate officer, and falls within the rule to 
be found in many books, that, as in Grant on 
Corporations, 84, " Where a charter gives power 
to appoint an officer, an appointment for life will 
be intended, unless it appears otherwise either 
from other parts of the charter or the nature of 
the office," citing Dighton's case, 77, 82 ; 1 Vern.; 
Comyn's Digest ; Franchise F. 32. 

It is not easy to find any direct authority as to 
the tenure of a professor. Is it an office in the 
sense used in many of the text writers ? Is he a 
public officer in the same sense ? 

In a removal case in 7 East, 167, Rex v. Mer- 
sham, the question was whether a person came 
within the statutes 8 Wm. <fc Mary. ch. 11, as 
•• holding a puHic office or charge," Lord Ellen- 
borough says, "An office must be derived im- 
mediately or mediately from the Crown, or be 
constituted by statute, and this is neither one or 
the other, but merely arising out of a oontract 
with the parish, which the parish officers, with 
consent of the parishioners, are by the statute 
enabled to make with any persons for the main- 
tenance and employment of the poor." The 
question might admit of a different consideration 
if any distinction had been established between a 
public officer and a public charge, but I can find 
no such distinction either in any adjudged case 
or in the sense of the statute." Again he says, 
*« Perhaps the best criterion for determining 
whether this man were an officer was to consider 
whether he were indictable for the negligent dis- 
charge of the duty which he engaged to perform. 
Lnwrence, J., says this is clearly no office, but 
only an employment arising out of a contract." 

Bagg's cane, 11 Reports, 98 is always cited 
on this subject of tenure, but it concerns the 
disfranchising of a freeman in a borough. The 
Darlington School case, reviews many of the 
authorities. There the schoolmaster under this 
chHi-ter was removable in the discretion of the 
governor*. Chief Justice Tindal notices the 
rl-. iut iff s contention that bis appointment was 
during good behaviour "So thai he had in 
contemplation of law a freehold in his office," 
* ♦ •• if he had, as in Bagg's case, a freehold 
in his freedom for his life, and with others, in 
their politic capacity, an inheritance in the lands 
of the corporation; or if the office of sohool- 
nmster resembled that of a parish clerk as in 
Gaskin's case, 8 T. R 209, the inference drawn 
f rum these oases would be oorrect. But, locking 



to the terms of Queen Elizabeth's Patent, we 
think the offioe in question is, in its original 
oreation, determinable at the sound discretion of 
the governors whenever such discretion is ex- 
pressed, and that it is In all its legal qualities 
an I consequences not a freehold but an office ad 
libitum only." He subsequently declares that 
whatever tenure was created by the charter, the 
governors had no power to make by-laws alter- 
ing it 

A* to corporate offices, it had long been asserted 
on Bagg's case " that there can be no power of 
amotion unless given by charter or prescription. " 
Lord Mansfield, in Rex v. Richardson, says, " We 
think that from the reason of the thing, and from 
the nature of corporations, and for the sake of 
order and government, this power is inoident as 
muoh as the power of making by-laws. But the 
chief difficulty with us is whether the office of 
plaintiff is in Itself of that public character which 
warrants the interference of either a court of law 
or equity beyond the investigation of any claim 
for pecuniary damages from a wrongful dismissal. 

Queen's College had no public endowment or 
foundation. It had a Royal Charter of Incorpo- 
ration, a power to grant degrees but no right of 
visit or inquiry was reserved to the Crown. 

The oase cited of Gibson v. Ross, 7 CI. & F. 
250, in the House of Lords, expressly decides, 
that the mere fact of being incorporated by 
charter did not make the Tain Academy other 
than a private institution. The Lord Chancellor 
(Cottenham) says, "It has been deoided that 
when individuals establish a school to be main- 
tained from private funds the regulations under 
which publio schools are conduoted are not to be 
deemed applicable to them. A public school- 
master ia a publio officer, and as such cannot be 
dismissed without an assigned and sufficient 
cause. But it is clear that in the oase of a private 
trust this rule does not apply. . . . There 
arises another question, namely, one relating to 
the effect of an incorporation. I asked in the 
course of the argument whether there was any 
line of distinction drawn between the case of a 
private establishment the members of which had 
been incorporated and a oase in which no such 
incorporation had taken place, and I could not 
find any such distinction bad ever been adopted. 
If so, then I am sure that your Lordships would 
not for the first time introduce a distinction. 
Nothing oould more disturb the arrangement of 
a private establishment than that a subordinate 
officer in it should be considered to have a fee 
in his office." Again, "If the charter of incor- 
poration impose any restrictions on them they 
would by this acceptance of it be considered to 
enter into a contract with the Crown to exeroise 
their authority subject to those restrictions." 

. . . " It is clearly established that a private 
society would have the right to dismiss a master, 
and there is no difference here between these 
parties and any other private society except that 
these parties are incorporated." 

Lord Hardwioke said, in Attorney General v. 
Pearce, 2 Atk. 87, "The charter of the Crown 
cannot make a charity more or less public, but 
only more permanent than it would otherwise be, 
but it is the extensiveness which will constitute 
it a public one." This was a case merely on the 
construction of words of bequest in a will. 
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The subject is much discussed in 2 Kent's 
Com. 276. He says, " A hospital founded by a 
private benefactor is in point of law a private 
corporation though dedicated by its charter to 
general charity. A college founded and endow- 
ed in the same manner is a private charity, 
• though from its general and beneficial objects it 
may acquire the character of a pnblio institu- 
tion." . . . Every charity which is extensive 
in its object may in a certain sense be called a 
pnblio charity, nor will a mere act of incorpora- 
tion change a charity from a private to be a 
pnblio one. ... A charity may be pnblio 
though administered by a private corporation. 

. . . The charity of almost every hospital 
and college is public while the corporations are 
private. To hold a corporation to be pnblio 
because the charity was public would be to oon- 
found the popular with the Btrietly legal sense of 
terms, and to jar with the whole ourrent of 
decisions since the time of Lord Coke " At page 
298 the same author points out the distinction 
between '/emotion and disfranchisement," the 
former applying to officers the latter to mem- 
bers. 

In the celebrated ease of Bowdoin College, 
Allen v. McKean*, 1 Sumner, 277, Mr. Justioe 
Story elaborately reviews the law, noticing at 
large the equally famous Dartmouth College ease, 
in 4 Wheaten, 618, he says, " that Chan- 
cellor Kent has stated the law with his usual 
accuracy and clearness," and adds, "that a 
college merely because it receives a charter from 
government, thongh founded by private benefac- 
tors, is not thereby constituted a public corpor- 
ation controllable by the government, is clear 
beyond all doubt. 8o the law was understood 
by Lord Holt in his celebrated judgment in 
Phillip* v. Bury." He proceeds, •• if we examine 
the charter of Bowdoin College we shall find that 
it is a private and not a publio corporation. It 
answers the very description of a private college 
as laid down by Chief Justioe Marshall in Dart- 
mouth College v. Woodward. It is an eleemosy- 
nary institution incorporated for the purpose of 
perpetuating the application of the bounty of the 
donors to the objects of that bounty. Its trus- 
tees we're originally named by the founder and 
invested with the power of perpetuating them- 
selves. They are not publio officers, nor is 
it a oivil institution but a oharity school or a 
seminary of education incorporated for the 
preservation of its property and the perpetual 
application of that property to the objects of its 
creation. It is not expressly stated in the report 
but it may be inferred, that Bowdoin College had 
university powers to grant degrees, as in one of 
the by-laws it speaks of * fees for any diploma, 
or medical or academical degree.' " Dartmouth 
College was by Royal Charter empowered to 
grant "any such degree and degrees as are 
usually granted in either of the universities, or 
any other college in Great Britain." 

Qaeen's College is a very wide corporation 
embracing all members and laymen of the 
Presbyterian Church in Canada in connexion 
with the Church of Scotland in full communion 
with said church. The government is vested 
in twenty-seven trustees, and all the congre- 
gations in the Province admitted on the roll of 
the synod may name one person who shall be 



put on a list of names from which, under certain 
restrictions, new trustees must be selected. 

I am not prepared to hold that to this copora- 
tion we are not to apply the rules of law referred 
to as governing such institutions in the great 
Amerioan cases. It rests wholly with the trus- 
tees to create the office of a professor, and such 
an office is not, as it seems to me, of the essence 
of the corporation. The latter could exist with- 
out it 

If the oharter were silent as to provisions for 
the removal of a professor I should at once hold 
that such an offioer is removable by the trustees, 
and his office or situation at onoe by their de- 
cision be vacant, subject to any claims for salary 
in the usual way if the engagement be of a 
yearly nature, but not subject to any jurisdiction 
of either a court of law or equity to restore ; 
that the service would be of a peculiarly per- 
sonal character and damages for any proved 
breach of eontraot the only remedy. 

It is conceded that the trustees could abolish 
the Chair of Classical Literature, and that its 
incumbent's rights would cease with it. Mr. 
Weir could be ♦• amoved" from the office of 
professor, although he oould not without cause 
be " disfranchised" as a member of the corpora- 
tion, acoording to Chancellor Kent's definitions. 
His dismissal from his situation still leaves him 
a member of the corporate body. It seems also 
conceded that the trustees can alter and regulate 
the emoluments of any professor. This power 
is important to be considered. Unless the plain- 
tiff oan maintain his right to a legal interest or 
estate in the office and its emoluments as they 
were at his induction, if he be always liable to 
anyreduotion in the discretion of the trustees, 
or to an optional abolition of the office by the 
same body — it seems more a matter of form than 
substance to urge his right to a restoration by 
legal process. 

The office is not essential to the existence of ' 
the corporation or to the discharge of its func- 
tions. It exists at the discretion of the trustees 
and its emoluments also depend upon them. 

It only remains to consider if the words of this 
Charter restrict the right of removal which (in 
the absence of such words) I think, clearly exists. 
I have had very serious doubts for a long time 
on this aspect of the oase, nor do I give my pre- 
sent opinion without muoh hesitation. It seems 
apparent I think, that any removal of a profes- 
sor must be at a meeting of at least thirteen 
Trustees. (Charter, sec. 26. ) The supplemental 
answers shews that this took place in May, 1865, 
after Bill filed. But does sec. 15 declare the only 
manner and the only cause for which a professor 
oan be removed ? If any complaint respecting 
the conduot of the Principal or any Professor, 
Master, Tutor, or other officer of the said College 
be at any time made to the Board of Trustees. 
they may institute an enquiry, and in the event 
of any impropriety of oonduct being duly proved 
they shall admonish, reprove, suspend or remove 
the person offending as to them may eecm good. 
Provided always that the grounds of such admo- 
nition, reproof, suspension or removal be record- 
ed at length in the books of the said Board. 
These sections do not seem to have been followed 
in the plaintiff's case. Is he still therefore de 
Jure Professor of Classical Literature. 
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If a Professor oan only bo removed in the 
maooer prescribed by this section the same rule 
mast certainly apply to the other persons named 
vis. : *' Masters, Tutors, and other officers," all 
of whom would be equally irremovable, except 
as therein provided. 8ir James Wigram in the 
oase already cited, pointed out that if the master 
of the grammar school could make out the exist- 
ence of a trust in his favour, the janitor on 
being discharged might equally come to court for 
restoration. A master, tutor, casually employed 
or any other of the many " officers" about a 
university might on one construction of this sec- 
tion be equally irremovable with the Principal. 
Once granted that the office is one under the ori- 
ginal charter in the sense contended for by plain- 
tiff it seems to follow on the authorities that its 
holder takes it with all its original rights of 
tenure and that no attempt is legal to shew that 
even by agreement he cannot be reduced to a 
lesser interest We may give effect to the 16th 
and 16th sections by confining them to cases in 
which on complaint made the officer can be dis- 
missed, leaving him no claim for legal damages 
thereby. This would be a dismissal for cause. 
On the other hand a dismissal such as took 
place in this oase at the May meeting would be 
at the discretion of the Trustees, and may leave 
them liable to an action for arrears of salary in 
the absence of a notice terminating at the proper 
time on the usual principle. 

There seems no alternative between this con- 
struction and declaring that every professor, 
master, tutor, or other offioer, holds his appoint- 
ment immovably exoept for cause in strict pur- 
suance of the 16th section. The words used in 
the charter declare no distinction between the 
higher and the lower offioers, and the rights Urged 
by plaintiff must, if he suooeed, be conceded to 
many below him in position. 

I have already stated that I consider he fails 
to establish bis rights merely as inherent to his 
holding of such an office under such a charter, 
and that his main dependence must be that any 
proceeding to oust him must be under those 
sections. 

We hbould pause long before giving effect to 
plaintiffs argument, with its inevitable conse- 
quences. As Lord Cottenbam said in Gibson v. 
Ross — " There are many cases in whioh it would 
\e highly inexpedient for the interest of a body 
like these trustees, that a man should continue 
in his situation though it might be difficult to 
shew a legal ground for his removal. He may 
be unsuccessful in the discharge of his duties, 
h*> may have great abilities but yet be unable 
effectually to exert them in the instruction of his 
pupils. This might be a great evil to an institu- 
tion of this nature, and yet it might not amount 
to n cause which in a court of justice would jus- 
tify the dismissal of the master. At the same 
time it must be admitted that the circumstances 
I have mentioned would form a good ground of 
desiring the master dismissed. 

It is needless to enlarge this list of such things 
as amount to, not perhaps, legal disqualifications. 
An unstained moral character, high intellectual 
attainment, and unsparing activity in the dis- 
charge of duty may, and often do co-exist with 
unhappy forms of temper— restless irritability, 
and morbid sensitiveness or jealousy, which may 



utterly unfit for the useful discharge of the deli- 
cate duties of education and the creation of res- 
pect and confidence amongst fellow workers and 
pupils. The oourt anxiously avoided all inter- 
meddling with the merits or demerits of indivi- 
duals in the unfortunate disputes that have 
resulted in this litigation. It is sufficient to say 
that wherever the blame rested a state of things 
was disclosed most injurious to the best interests 
of Queen's College. 

We are anxious to carry out the benevolent 
directions of the last section of the royal ©barter 
whioh enjoins on courts of justice that its 
language " shall be construed and adjudged in 
the most favourable and beneficent sense for the 
best advantage of our said College." 

I have bestowed much consideration on the 
argument of plaintiff as to his legal right as 
professor, and have at last (although not with- 
out considerable doubt) arrived at the oonolusion 
that he was removable by the trustees at a 
meeting where the prescribed statutable number 
of members was present, although not. for cause 
under the 16th section. 

I think the appeal must be allowed. That the 
plaintiff's bill in the court below should be dis- 
missed. I think the oase against him as to the 
want of jurisdiction in the court below is reason- 
pbly clear. That his interest in his office is not 
such as he claims ; and lastly, that the case dis- 
closed is one in whioh neither a oourt of equity 
or law should interfere, exoept on the very 
olearest and most conclusive pressure of authority 
and preoedent 

Bill dismissed with costs. 



QUEEN'S BENCH. 

{Reported by G. Boussos, Keo,, Q.O., JUporUr to lac Cbtcrt) 

AUSTOK T. BoULTOff. 
Mortgage— Auignmmt— luUure to pass the land mortgaged. 

An asaignment under seal, annexed to a mortgage, ateted 
that the assignor, "bargained, aold, aaaigiied and 
treavferred" unto the aeatgnee, M hla hetfa and assigna, 
the annexed mortgage, and ail the right* title eaM inter** 
tfuretiu" of the assignor, " to bare and to hold the same 
unto the raid, Ac, hie heirs and aaafgoa, to hli and their 
»ole uiie lbr ever." 

Heta\ that the land, which waa I he rableot of the mortgage, 
did not pass by theee worda ; but, 

Hrld* that had the instrument been a deviee, Instead of a 
detd operating inter wteot, the land would have passed 
under the term •• mortgage." 

[Q. B, H. T., 1866.] 

The first oountof the declaration stated a con- 
version in the lifetime of the testator, and the 
seoond count a conversion after his death. 

Pleas.— \. Not guilty. 

2. To the first count, that the goods were not 
the goods of the testator. 

8. To the first oonnt, Not possessed. 

4. Being seoond plea to second ooont, that the 
goods were not the goods of the plaintiff. 

5. Being third plea to second oonnt, Not 
possessed. 

The cause was tried before the Chief Justice 
of Upper Canada, at the last Fall Assises, he d 
at Coboorg, when the plaintiff was nonsuited. 
The facts were, that the plaintiff as executor, 
claimed to recover a steam engine, boiler, heater, 
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smoke-pipe, carriage, Ac., belonging to a law 
mill erected on lot No. 7, in the 6th concession 
of the township of Haldimand. 

The plaintiff's title was under an indenture of 
mortgage in fee, dated the 25th of February, 
1858, made by John Taylor of the first part, 
Ano his wife, for the purpose of barring her 
dower, of the second pari, and Wm. A. Garrett 
of the third part, for securing the payment of 
£1,000. with interest, on the fin t day of January 
thereafter, and also certain other liabilities 
therein referred to, upon the land before men- 
tioned ; and under a deed of assignment made by 
Garrett to the testator, dated the 12th day of 
March, 1868, which was annexed to the inden- 
ture of mortgage. 

This assignment stated that, " In considera- 
tion of the sum of fits shillings, the assignor 
bargained, sold, assigned and transferred unto 
the said James Auston, his heirs and assigns, 
the annexed mortgage and all my right, title and 
interest therein. To hare and to hold the same 
noto the said James Auston, his heirs and 
assigns, to bis and their sole use for ever." 

Oo these facts, the learned Chief Justice was 
of opinion that the land, on which the saw mill 
was erected, did not pass to the testator. 

In Michaelmas term last, J.D. Armour moved 
for and obtained a rule nisi to set aside the 
nonsuit for the alleged misdirection above stated, 
and for a new trial. 

/. H. Cameron, Q. C, now shewed cause. He 
referred to Moran v. Currie % 8 U. C. C. P. 60 ; 
Do* d. Wood v. Fox, 8 U. C. Q B. 184. 

Armour, contra, oited Cruise's Digest, title 
xzxii. Deed, ch. 20, sec. 78 ; Shep. Touch, ch. 
6; Martin t. Mowlm, 2 Burr. 969 ; Kent's Com. 
6ed. iv., 194; O'Neill. Corey, 8 U. C. C. P. 
S39 ; PowtU v. Baker, 18 U.CC.P. 194 ; Toland 
v Brute, 8 U. C. Q. B. 14 ; Edgar v. Norton, 
8 U. C. C. P. 687 : Vanderlinderr. Vanderlinder, 
14 U. C. C. P. 129, as to the construction to be 
placed on deeds ; and to Doe d. Guest r. Bennett, 
6 Exch. 892, as to the construction to be plaoed 
upon wills. 

A. Wilsou, J., delivered the judgment of the 
court. 

The case chiefly relied upon was Doe d. Wood 
▼. Fox. Tbe mortgagee granted, &c, a certain 
indenture of mortgage, executed by George Fox, 
bearing date, Ac, on certain lands, together 
with the bond therein referred to, to hare and to 
hold the said bond and mortgage, and the debt 
thereby secured, and all tbe interest thereby 
conveyed by the mortgage in and to the lands 
therein described. Ac. 

Sir J. Robinson, C. J., in giving judement, 
Mid, "If the premises granted were lot A., and 
the habendum was of lot A. and B., that would 
not pass B., because that would be a simple 
addition to the granting part, not an explanation 
or qualification of it ; but this is difierent. The 
habendum here shows that when Clement granted 
the mortgage, he meant tbe estate mortgaged : 
there is no repugnancy." 

Mr. Armour, in this present case, relied upon 
tbe concluding part of the judgment j net referred 
to, " That when Clement granted the mortgage, 
he meant tbe estate mortgage;" as if the Chief 
Justice had said that there was no weight in, or 



necessity for, tbe habendum in that oase, and 
that the meaning in question was to be gathered 
from the premises alone. I do not so under- 
stand the case ; for the Chief Justice said, "We 
must look at all parts of the deed to see what 
was intended by each ;" and the case of Moran 
v. Currie is decided expressly upon the ground, 
that while the premises were the same in Dot d. 
Wood v. Fox, the habendum was wanting. 

If this had been a devise, instead of a deed 
operating inter vivos, the land would have passed 
under the term « mortgage." Tbe case of Crips 
t. Grysil, (Oro. Car. 26), and, after some subse- 
quent fluctuation, the case of Quest v. Bonnet, 
(and see also Bippon v. Priest, 18 C. B. N. 9. 
808), determine this, and probably the same 
effect would be given to the present assignment 
in equity ; but at law we do not think that a 
bargain and sale of a " mortgage and all my 
right, title and interest therein," will pass the 
land, whioh is the subject of the mortgage. 

The rule will therefore be discharged. 

Rule discharged. 



HlVDXBSON V. GlSHSE ST AL. 
Promistoiy noto— Stamps. 
The plaintiff In September, 1866, sued the maker of a pro- 
missory note, due to January, 1866. payable to H. or 
bearer, and by H. endomd to the plaintiff. Defendant 
plraried that it was not duly stamped when the plaintiff 
became a party thereto, nor until it tell doe ; and the jury 
were directed that it was sufficient if the stamps were put 
on before action brought. 
Held (reversing the judgment of the County Court), a m in- 
direction, fbr tbe plaintiff became a party to the note by 
becoming the holder or endorsee, and was hound to stamp 
it then. 

[Q.B., H.T.,1866.) 

Appeal from the County Court of the County 
of Kent. 

Tbe declaration was against Gesner, the maker 
of a note for $170 86, dated 24th October, 1864/ 
payable to Henry Henderson, or bearer, three 
months after date : that Henderson endorsed the 
note to defendant 8tewart, who, endorsed it to 
tbe plaintiff. 

The defendant Stewart, who alone defended, 
pleaded want of presentment and notioe ; and, 
8. That he endorsed the note without value, to 
accommodate Gesner, and so endorsed before the 
issuing or delivery of tbe same to the plantiff by 
Gesner, and the plaintiff became a party to it 
and acoepted it so made and endorsed ; but the 
said note had not at the time it was so made and 
delivered to the plaintiff, and at the time when 
the plaintiff became a party thereto and accepted 
and received tbe same, the stamps required by 
law thereto affixed, impressed or placed thereto, 
to wit, revenue stamps of the denomination of 
bill or note stamps to tbe value of six cents, nor 
were tbe same affixed thereto in double value as 
required by law, to wit, twelve oenta in snoh 
stamps, by the plaintiff when he beoame the en- 
dorser thereof, nor till the note beoame due. 

Issue was taken on these pleas. 

The payee's name was the same as tbe plain- 
tiff's, but no evidenoe of Identity was given, so 
that it might be assumed that the plaintiff 'a in- 
terest in the note acorued after defeudant 
Stewart's endorsement 

The notary swore that four three cent stamps 
were put and obliterated on the note by the 
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plaintiff before it became due : that the plaintiff 
put on two stamps shortly after the note was 
drawn, in October, 1864, and two nine oent 
stamps before the note fell due. 

Defendant's son swore that the note attached 
to the notarial instrument was presented at hii 
father's house to him, and there were no stamps 
on it then. 

The learned judge directed the jury to find for 
the plaintiff, if they found the stamps were put 
on before action brought ; aud they gare a ver- 
dict for the plaintiff. 

After motion in term a rule for a new trial was 
discharged, on the alleged authority of Stephent 
v. Berry, 16 U. C. C. P. 648. 

The propriety of this direction was the only 
point raised on this appeal. 

J. B. Read, for the appellant 

Kingelone, oontra. 

Haoaett, J., delivered the judgment of the 
court. 

It would seem that no stamps were on this 
note when originally made. 

The case seems governed by the words of 
27-28 Vic oh. 4, sec 9, "Exoept that any sub- 
sequent party to such instrument or person 
paving the same, may at the time of his so 
paying or becoming a party thereto, pay suoh 
double duty by affixing," io., Ac, " and suoh 
instrument shall thereby become valid." 

The aot of 1866, 29 Vic oh. 4, which became 
law on the 18th of September, 1866, and which 
it is enaoted shall be construed as one act with 
the preoediag act, in its fourth clause says: 
" No party to or holder of any note, draft, or 
bill of exchange, shall inour any penalty by 
reason of the duty thereon not having been paid 
at the proper time and by the propei party or par- 
ities, provided that at the time it oame into his 
'hands it had affixed to it stamps to the amount of 
the duty apparently payable upon it, that he had 
no knowledge that they were not affixed at the 
proper time and^ by the proper party or parties, 
and that he pays such duty as soon as he ac- 
quires suoh knowledge ; and any holder of such 
instrument may pay the duty thereon, and give 
it validly under sec 9 of the act cited in the 
preamble, without becoming a party thereto." 

The oase of Stephen* v. Berry was deoided 
wholly on the act of 1864. Richards, 0. J., 
say 8 : "I think we are certainly bound to de- 
cide, that when a person becomes the holder of 
an unstamped bill so as to sue and does sue on 
it, he must, to make it valid in his hands, have 
put the double stamp on it before commencing 
the action. Indeed, I personally take a much 
stronger view of the necessity of a holder pro- 
tecting himself by the double stamp, when the 
bill without it would be void. The bolder, in 
my judgment, oan only be considered safe when 
he put on the proper stamp at the time he would 
in law be considered as having taken and 
accepted the bill as his own, or within a reasona- 
ble time thereafter." 

This note matured in January, 1866. The 
action seems to have been commenced in Sep- 
tember following, and the trial was in Deoember 
last. 

The new net imposed new duties from the 1st 
of January, 1866, with oertain directions as to 



obliterating stamps from and after the 1st of 
October, 1865. The fourth section is silent as 
to time of operation, and the fifth directs its 
being ooustrued as one aot with the previous 
one 

If we should read tec 4 as part of or ex- 
planatory of sec 9 of the former act, there 
would be no room to question the correctness of 
the learned Chief Justice's " personal" view. 

But when the latter statute became law the 
note had been six months at least in the plain- 
tiff's hands. He was then the holder of it, and 
the action was pending before the statute was 
passed. 

By sec 9 of the earlier act the note was void 
if not duly stamped at its making, Ac, except in 
the case of any subsequent party affixing the 
double stamp at the time of his becoming a 
party thereto. This note, therefore, if no sub- 
sequent party stamped it on becoming a party, 
was avoided. If the plaintiff has saved it by 
stamping, it must be because as a subsequent 
party he stamped it on becoming such party. 
He therefore became a party in some way, and 
no other way can be imagined than by becoming 
the holder or endorsee of the note. He did not 
become a party by merely bringing the action. 

We therefore think the direction given to the 
jury cannot be upheld. 

The statute would be completely defeated if 
the stamps oould be affixed at any time before 
action commenced. Parties oould hold notes and 
pass them from hand to hand, and only affix 
stamps if legal proceedings became unavoidable. 

If the fact really were, as is most probable, 
that the plaintiff is the payee an I first endorser 
of the note, the time of his first connection with 
it is quite plain. 

We think the appeal must be allowed, and 
that the rule for a new trial in the court below 
should be made absolute without costs. 

Appeal allowed. 



Baldwin v. Pitbbman. 



Action on pnrnueory note— Proceeding* in wnlvency /or 
Maw cause o/ action— BquilabU plea in bar. 

Declaration, on a promissory note made by defendant pay* 
able to plaintiff. ^ 

Plea, on equitable grounds, in bar to the farther main- 
tenance of the action, a renin* the pendency of proceed- 



ings oommenoed by plaintiff against, defendant^ nnder 
" The Ineolrent Act of 1864," for the samacatue of action, 
snbseqnently to the declaration In this cause. 
Btid, or demurrer, plea bad. 

[0. P, H. T., 1866.] 

Declaration, on a promissory note made by 
defendant payable to plaintiff. 

Plea, for a defence on equitable grounds, that 
after the last pleading in this notion, aud on, to 
wit, the twenty eighth day of November, one 
thousand eight hundred and sixty five, the said 
plaintiff took proceedings against the snid defen- 
dant, nnder the provisions of "The Insolvent 
Aot of 1864," and procured the issue of a writ 
of attachment and summons against the said 
defendant, his estate and effects, and that an 
action was then pending by virtue of said writ of 
attachment and summons against the defendant 
at the suit of the plaintiff for the same debt and 
onuses of aotion as in the declaration mentioned, 
as by the reoord and prooeediogs thereof, remain- 
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ing in the County Court of the United Conntiee 
of York and Peel, appeared ; and that the aaid 
parties in this and the said last mentioned suit 
were the same parties ; and that the said suit was 
then depending in the said court ; and that the 
said plaintiff had under and by virtue of the 
said writ of attachment and summons, procured 
the seizure and attachment of the estate and 
effeets of the said defendant, whioh were worth 
much more than what was sufficient to pay the 
claim of the said plaintiff; and that the said 
plaintiff was then prosecuting bis said claim 
under the provisions of the said aot, with a view 
to the summary enforcement thereof; and the 
defendant said that he should not be harrassed 
by the plaintiff further prosecuting this action ; 
and that the matters preceding the defendant was 
ready to verify, wherefore he prayed judgment 
of the said writ and declaration, and that the 
game might be quashed. 

Demurrer, that the proceedings under the pro- 
visions of the Insolvent Aot of 1864, in the said 
plea mentioned and referred to, did not consti- 
tute any bar to the maintenance by the plaintiff 
of the said suit, or any defenoe to the action. 

Ferguton, for the demurrer, cited 49 Geo. III. 
cb. 121, nee. 14; Eden on Bank. Ill ; Ex parte 
WiUon, 1 Atk. 162 ; Ex parte Ward, 1 Atk. 158; 
& parte Lewie, 1 Atk. 154 ; Ex parte Dickson, 
1 Rose, 98 ; Insolvent Aot of 1866, sees. 16, 17 ; 
lr solvent Aot of 1864. 

J. A. Boyd, contra, cited Cook's Bk. Law, 180, 
H3, 188, 289 ; Ex parte Emery, 4 De G. M. & 
<i. 917, per Lord Justice Turner; Insolvent Aot 
of 1864, Bee. 8, sub-sec. 7 ; Ex parte Prowte, 
1 Gly. & Jam. 29, Twiee v. Money, 1 Atk. 68; 
Read v. Sowerby, 8 M. & 8. 78 ; Short v. 
McMulUn, 6 U. C. Q. B. 407; Bac. Ab. Tit. 
" Abatement;*' Grant v. Hamilton, 8 0. P. 422; 
Place v. PottM, 8 Ex. 705, 8. C. 17 Jur. 168; 
Morgan*. Harding, 11 W. R. 65 ; Kemp v. Potter, 
6 Taun. 149 ; Harlty v. Greenwood, 6 B. & Al. 
101. 

Richabds, C. J., delivered the judgment of 
the court 

In McMaeter v. Kelt, in 1798, reported tu 1 B. 
* P. 802, the plaintiff obtained judgment 
against defendant, and charged. him in execution 
in Trinity Term, 1797, for $600. On 22nd May, 
17'J8, a commission of bankruptcy issued on the 
petition of the plaintiff, under whioh the defen- 
dant was declared a bankrupt. The plaintiff was 
tbe only person who proved against him, and was 
chosen sole assignee. On \ application to dis- 
charge the defendant out of custody tbe rule was 
refused. Eyre, C. J., said : " Suppose the Lord 
Chancellor should think fit to supersede the com- 
mission, because the party had been charged in 
execution ! It is much fitter for the Court of 
Chancery to interfere, since that conrt may either 
supersede the commission or direct the bankrupt 
to be discharged out of custody ." 

In Petty et al v. Powell, in 1802, 8 B. & P. 
5, plaintiffs sued out a commission of bank- 
ruptcy against defendant, as petitioning credi- 
tors, founded on the same debt on which they 
ifterwards arrested him. On subsequent appli- 
cation the conrt refused to discharge him. In 
disposing of the case the court said they could 



not tell but tbe defendant might contest tbe com- 
mission of bankruptcy. 

In Ex parte Prowee, 1 Gl. & Jam. 94, it is 
stated, '• Where a petitioning creditor has not 
prosecuted his commission so far as to give an 
interest in it to others, it would be a matter of 
course to supersede it, unless the bankrupt 
should oppose." 

The case of Harley v. Greenwood, 1821, re- 
ported in 5 B. & Aid. 95, is a leading one on the 
point, and is an express authority that even since 
the passing of the Bankruptcy Aot, (49 Geo. Ill , 
eap. 121, in 1809), containing the clause (14) 
introduced by Sir Samuel Romilly, which in 
effect provided that claiming or proving under 
the commission Bhould be considered as electing 
to prooeed under the commission, yet that this 
would not be a good plea to a debt proved under 
the commission under that act. Bay ley, J., said, 
'•If it be a bar at law, it must become so by 
the positive enaotment of tbe statute. * * * 
The commencing of an aotion in one oonrt does 
not destroy the right of the party to commenoe 
an action |for the same debt in another court. 
The defendant may, indeed, plead the pending 
of the former aotion in abatement, but he cannot 
plead it in bar." He, then, after referring to 
the fact that tbe statute does not say that prov- 
ing a debt shall be a bar, argues there are 
many reasons why it should not. Suppose, after 
the debt is proved, the commission is superseded. 
Then suppose the action restrained till the com- 
mission actually superseded, the Statute of 
Limitations might run against the claim. The 
remedy suggested for any inconvenience or in- 
justice is, to spply to expunge tbe proof of the 
debt, or to stay the proceedings in the court of 
law. 

In Spencer et al v. DemetU 18 L. T., N. 8., 
Ex., on tbe 18th January, 1866, this case was 
recognised as authority and acted on. There 
the action was for goods sold and delivered. 
The defendant pleaded, on equitable grounds, that 
the plaintiff had proved his debt in bankruptcy, 
and elected to take the benefit of the proceed- 
ings, whereby defendant was in equity dis- 
charged. This plea was demurred too. 

The provisions, as to electing to take under 
the bankruptcy proceedings, were to the same 
effect as those contained in 49 Geo. III. In 
argument, it was said, that the final examination 
in bankruptcy had not taken place, and until that 
was the case it was never known whether tbe 
bankruptcy would be superseded or not, and tbe 
proper course was to apply to a judge in 
chambers to stay proceedings, or to the Bank- 
ruptcy Court to expunge the proof. Pollock, 
C. B., said : " The objection to the plea seemed 
to be that it was pleaded in bar. Judgment . on 
it would be final, and what would be tbe result 
if the bankruptcy afterwards were superseded 1" 
It was admitted, in argument, that when legal 
pleas only could be pleaded, the defendant must 
have applied to the court to stay proceedings ; 
but, it was contended, that since the Common 
Law Prooedure Act gives power to plead tbe 
equitable defence, it was good, as the defendant 
would be entitled to an injunction in equity. 
Pollock, C. B , •• The injunction, to which he 
would be entitled, would only be until the bank- 
ruptcy would be superseded. An equitable plea 
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must be an answer to the action in full. The 
defendant must say, "I bring forward some- 
thing which shews that you are not now entitled 
in equity to go on, bat that you never will be.' n 
So there was judgment for the plaintiff on the 
demurrer. 

These authorities plainly shew the plea is not 
a good plea in bar, even with the provisions of 
the English Bankruptcy Act, because a Court of 
Equity never would grant an unconditional in- 
junction on the facts shewn. Oar statute eon- 
tains no such stringent provisions at to election 
or petitioning creditors' debt, as are contained in 
the English acts, and much of the reasoning 
under those acta is inapplicable here. 

It may be urged that this is in effect pleading 
the pending of another action in abatement. I 
doubt if any such plea can be pleaded by way of 
equitable defence ; but it is pleaded after issue 
joined on other pleas, and not in (he manner that 
a plea in abatement is usually pleaded. It seems 
hardly a proper plea to set up here ; for the ac- 
tion to be abated is the one first commenced, and 
the proceedings, in which the subject matter of 
the abatement arose, was taken, after this action 
was at issue. 

The case of Place v. Potts et aL, 8 Ex. 705, 
seems an express authority that this is not a good 
plea in bar, and that it would not be proper to 
plead it as it is now pleaded here. That was an 
aotion for freight, and defendants pleaded after 
the commencement of the action, and In bar to 
its further maintenance, that, in consequence of 
certain proceedings in the Admiralty Court in 
relation to a bottomry bond on the same vessel, 
they were monished and compelled to bring the 
full amount of the freight into court, and they 
had done so. In giving judgment Baron Parke 
said : " Now, if the effect of payment of freight 
into that court, by virtue of and in pursuance of 
a monition is merely to suspend the remedy of 
the owner of the ship for freight until that court 
shall have decided the question on the bottomry 
bond (in which case they would hand over either 
the whole of the freight or so muoh of it as would 
be more than sufficient to satisfy the bond, if it 
were good, to the party paying it), the plea 
would be in suspension of the action only, and con- 
sequently bad, inasmuoh as there cannot be such 
a plea; for if the nature of the case is suoh as 
to make it right that the oause of action should 
be suspended, and, consequently, such as to 
demand the interference of another court, the 
remedy would be by application to its equitable 
jurisdiction." 

I have looked at all the oases referred to by 
Mr. Boyd, and as far as I oan understand the 
principles set forth in them, the proper mode of 
relief, when a party, who has proved a debt in 
bankruptcy, is proceeding at law, under the 
English Bankruptcy Aots, as well before as since 
the statute of 49 Geo. III., is to apply to the 
Court of Chancery to strike oat the proof, or to 
the Common Law Court to stay proceedings. 

I have not as yet arrived at the conclusion that 
under our Insolvency Aot an insolvent has the 
same right to take those proceedings that a bank- 
rupt had in England, even before the statute of 
49 Geo. III., and our statute contains no pro- 
visions on the subject at all analogous to those 



contained in that aot and repeated in subsequent 
statutes. 

Many of the arguments and suggestions 
quoted from the decided oases refer peculiarly to 
this case, for it was admitted on the argument 
that the proceedings against the defendant in 
insolvency had been set aside on the ground, as 
I understand, that the estate of the defendant 
had not become subject to compulsory liquidation. 

There will be judgment for the plaintiff on the 
demurrer. 

Judgment for plaintiff on demurrer. 



PRACTICE COURT. 



(RfporUd Sjr HmRT O^usx, Esq., BarrisUr*aLLaw.) 

Dabxino t. Shirwood. 
County (buHappeal—Bcmd—aurttia, 
The 27 Tie. cap. 14, is intended for the benefit of persons 
suing In the name of others, and its only effect is to 
extend the words « any party to a muse," fa eap. 15. sec. 
07 a 8. U.O., to the case of the beneflekl plaintiff. 
Where on an appeal by the defendant in the court below, 
the bond was executed by two sureties only, BeL&\ that on 
that ground the appeal must be struck out of the paper 
with costs. 

[P. C ML T n 1865.) 

This was an appeal by the defendant iu »n 
aotion brought in a County Court from a judg- 
ment of that oourt, discharging a rule nits' for a 
new trial. After the appeal had been set down 
for argument, Robert A. Harrison obtained a 
rale nut, calling upon the appellant to shew 
oaase why the appeal should not be <set aside 
and struck ont of the paper with costs, upon the 
ground, that the appellant had not filed in the 
oourt below the bond required by the statute. 

From the affidavits filed, it appeared that the 
bond had not been executed by the appellant 
himself, bnt by two sureties alono. It was stated 
that the defendant did not reside in the county, 
but at some distance therefrom, and that, conse- 
quently, he had not been able to execute the 
bond within the four days allowed for filing it. 

Moss, shewed oause, and argued that the words 
of the statute 27 Vic. oap. 16, were wide enough 
to include every ease, as well that of defendant 
as of plaintiff. That to confine the operation of 
the statute to the ease of beneficial plaintiffs 
suing in the name of others, was giving such 
persons an unreasonable advantage, beoause a 
greater neoesaity existed for their joining in the 
bond, than for real plaintiffs or defendants, 
beoause the latter olaases were already liable for 
ooeta, aa parties to the suit. 

Harrison supported his rule, referring to Tour 
q. t. v. Preston, 28 U. C. Q B. 810, and Pentland 
v. Heath, 24 U. C. Q. B. 464, and argued that 
the preamble of the statute shewed that its only 
objects were benefioial plaintiffs, not parties to 
the resord, citing Dwarris on Statutes. 

Morrison, J, — In the two eases referred to by 
Mr. Harrison, the Court of Queen's Bench felt 
difficulty in giving a satisfactory construction to 
the effeot of the Amending Aot, 27 Vic. cap. 14, 
upon sees. 67 and 68 of the County Court Act, 
Con. Stat. U. C. cap. 16. The present case is 
somewhat different from either of the cases cited 
here ; the defendant below is appellant, and the 
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bond filled in big behalf is one executed by two 
persons, bat not by the defendant, which bond, 
after reciting the proceedings in the court below, 
is conditioned that the defendant shall abide by 
the decision of the Conrt of Queen's Benoh. The 
oolj construction I ceo giro to sees. 67 and 68 of 
dp. 15, as amended by the 27 Vic, is to read 
the first part of sec. 67 as if it stood thns : "In 
cue any party to a cause, or any party being a 
beneficial plaintiff in a cause, not named in the 
record, suing in the name of another in the com- 
mon law side, in any of the County Court*, is 
dissatisfied, &o., the judge, at the request of 
each party, &o. t shall stay the proceedings for a 
time not exceeding four days, in order to afford 
the party time to execute and perfect the bond 
required to enable him to appeal the case." And 
the 68th section, as amended, stands : "In case 
the party willing to appeal gives security to the 
opposite party, by a bond executed by two sure- 
ties, Ac, the judge of the County Court, at the 
request of the party appellant, shall certify," 
&c. After a consideration of the two olauses 
with the Amending Act, I cannot bring myself to 
either of the conclusions contended for by Mr. 
Moss, or that the intention of the legislature was 
to dispense in every oaee with the execution of 
the bond by the appellant, or that such is the 
construction to be given to the statutes, nor can 
I see the t the legislature intended to make any 
other change in the praotioe, other than that of 
tfoiding the strict application of the effect of the 
words, " any party to a cause," at the beginniug 
of the 67th section, and extending these words 
to apply to and inolude the beneficial plaintiff, 
in cases where the party suing is only a nominal 
plaintiff. The two sections, as amended, are far 
from being clear and unambiguous, and as sug- 
gested by the learned Chief Justice of Upper 
Canada, in Toner q. t. v. Preston, we may hope 
that all doubts as to the effect of these two 
elsnses will be set at rest by an explanatory act. 
Mr. Moss pressed that the appeal should be 
allowed to stand, as Binoe the application, a 
proper bond had been executed, and that judg- 
ment in the court below had not been entered, 
hat as it did not appear that the learned judge 
had allowed the bond, I did not think that the 
Application could be entertained. 

Rule absolute to strike out the appeal. 



Campbell v. Kimpt, fobmikxy Campbell v. 

KlMFT AMD COBBKTT. 

*rti*ofr& nUifornno trial-R. a, Mich. T., 27 Vie. 
— &y(ea/eauM. 

Ami* ran tor a new trial was moTed on 20th May, and 
wwd en 22nd May, bat not serad till the 3Mh May, too 
lata ft* its argument daring the then Easter Term. It 
vw accordingly, en 27 th May, enlarged till the next 
tern. On an application made In thie court to ant the 
role "da. It was held that the delay In the aerrlce of the 
role to so late a period In the term that the uaual four 
**re could not elapse beJbre shewing cants, was not 
ground to sustain the application. 

*» ftfcjertfon to the style of the cense after an alleged entry 
™ » nofic prosequi, overruled. 

[P. C, M. T„ 1866.] 

Bettor Cameron, in Easter Term, 28 Vic, 
obtained a rule niei calling on the defendant to 
*bo* cause on the first day of the then follow- 



ing term (Trinity), why a rule niii for a new 
trial, entitled in the original cause, granted by the 
Court of Common Pleas during the same term of 
Easter, should not be set aside and rescinded on 
the following grounds : 

1. That the rule was not served until the 25th 
day of May, although granted on the 20th, and 
not being returnable on the first or any other 
day of the then next term. 

2. That the rule was improperly styled in the 
suit of the plaintiff against both defendants, al- 
though a nolle prosequi had been entered of record 
against the defendant Corbett before such rule 
was granted. 

Mr. Cameron filed his own affidavit, showing 
that the rule for a new trial was served in bis 
office, as agent for the plaintiff 'a attorney, on 
the 26th of May, and also stating that a nolle 
prosequi had been entered of record at the trial 
of the cause as to defendant Corbett. Tbe copy 
of the rule filed by Mr. Cameron was dated as 
though issued on the 22nd of May. 

In Michaelmas Term last, C. 8. Patterson 
showed cause, filing an affidavit of the defen- 
dant's attorney, to the effect that this action was 
commenced in the county of Viotoria : that tbe 
writ of summons issued from the offioe of tbe de- 
puty clerk of the Crown at Lindsay, in which office 
the subsequent proceedings in the cause were all 
filed, and that he made a search on the first day 
of September last, when he found all the papers 
filed in the cause, and that no nolle prosequi was 
entered in the cause or filed in tbe othce. It 
appeared also, that on the 27th May, tbe last day 
of Easter Term, the rule nisi for a new trial was 
enlarged until the first day of Trinity Term, and 
on the same day Mr. Cameron obtained his rule 
in this oourt. 

Mobbisor, J. — No case was cited to me, nor 
oan I find any authority for making this rule 
absolute on account of the non-service of the 
rule nisi for a new trial before the 25th of May, 
or on the ground of delaying tbe service of the 
rule to so late a period in the term that the 
usual four days could not elapse before shewing 
cause, and I take it that the practice is now 
settled by our rules of Michaelmas Term, 27 Vic. 
Those rules were drawn up for the purpose of 
preventing parties delaying the argument of such 
rules, and the third rule was framed for the pur- 
pose of limiting the period in which a rule for a 
new trial had to be served after being granted, 
and that rule entitled the opposite party on or 
after the 6th day, if not served, to enter a ne re- 
cipiatur. 

As to the seoond objection, tbe oases of Waft 
v. Taylor si al„ 9 U. C. Q. B. 609, and Luckie v. 
Gomperty, C. & M. 66, are authorities in favour 
of the defendant Nothing is here shewn as to 
the entry of the nolle prosequi, except that some- 
thing was done at the trial, while it appears, 
from a search made in the proper office long 
after this application, that no entry or proceed- 
ing in the nature of a nolle prosequi discharging 
tbe defendant Corbett has been filed. I am, there- 
fore, of opinion this rule should be discharged. 

Rule discharged. 
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Shabpb v. Lbitch. 

C L. P. Ad, tec 2AI— Seizure of money made by tktriff 

under execution. 

He nor made under an execution at the rait of A.,eannot be 

retained by too sheriff ae eeized under an execution aosftut 

A., aud the court will order inch money to bo paid over 

to him, notwithstanding the •einue. 

[P.C.,H.T.,lWo.] 



Upon a writ of ven. ex. in this case, the aheriff 
of Peterborough made the sum of £281 He. out 
of defendant's lands. The sheriff had also in his 
hands *fi. fa. against the goods of plaintiff and 
one Waters, at the suit of the Bank of Toronto. 
The sheriff thereupon returned to the ven ex. 
that be had made of defendant's land £281 14s., 
£100 of which he had paid to plaintiff's attorney, 
and the residue (£131 14s ) he had seised under 
the Jf. fa. of the Bank of Toronto, Ac. 

J. A. Boyd obtained a rule this term ealling 
on the sheriff to show cause why he should not 
pay over to the plaintiff the sum of £131 14s. 
mentioned in his return to the ven. ex. 

Btaty showed oause, and pointed out a differ- 
ence between the Imperial Statute and our own 
G. L. P. A., sec. 261, which authorise* the sheriff 
to seise sny money or bank notes [including any 
surplus of a former, execution against the debtor] 
belonging to the person against whose effects the 
fi fa. has issued ; the parenthetical words not 
being in the former act. 

J. A. Boyd, contra, cited Collingridge y. Pax- 
ton. 110. B. 682. 

Haoartt, J. — I find it hard to distinguish the 
cases. 

In the case cited, the writ was delivered to the 
sheriff on the 16th June, and two days afterwards 
the sheriff seized certain bank notes, the property 
of defeudaot. Before the delivery of this writ, 
%fi. fa. against the plaintiff was reoeived by the 
sheriff at the suit of one Dryden, which remained 
unexecuted at the time of the levy on the bank 
notes on the former suit. The sheriff returned, 
that immediately on seizing the bank notes and 
coins, he seized, retained, and specifically set 
them against and appropriated them to be paid 
to the plaintiff Dryden in the suit against the 
then plaintiff, and paid them over to Dryden'* 
attorney. 

A motion was made that the sheriff do pay 
over to the plaintiff's attorney the moneys so 
retained and appropriated, with costs, and after 
argument in full court, the rule was made abso- 
lute. 

Jervis, C. J., said: "As money, the produce 
of goods seised, remaining in the hands of the 
sheriff does not beoome the property of the exe- 
cution debtor, so neither does money seised by 
the sheriff." 

Maute, J , said : " The intention of the statute 
was to subject money, bonk notes. &c, to seizure 
in the Hime way as any other chattels were be- 
fore, eicent that whore money is seized, It is 
not necessary that the forms of a sale bhoold be 
gone tl.rough. But though the sheriff may and 
ought to, if the execution creditor desire it, hand 
over the money to him, it does not follow that it 
becomes by the seizure the property of the exe- 
cution creditor." He says also, that the legisla- 
ture could not have intended "that money and 
bills and other securities taken uuder a fi. fa. 



should be sellable in the hands of the sheriff, 
but that other property and money, the proceeds 
of the sale of goods, should not" 

It has not been suggested that any subsequent 
decision has shaken the authority of this case, 
and it must govern my decision. 

The words introduced in our act make the 
surplus proceeds of any former exeoution against 
the same debtor liable to seizure on a new writ 
against him. This oannot, I think, affect the 
decision. The sale of a debtor's goods of course 
divests his property therein. The proceeds, not 
required to pay his creditors, become his in the 
sense, that he can recover them from the sheriff, 
and the statute expressly allows them to be sell- 
able on any other exeoution. 

It is not necessary to diiouss the eases arising 
on the garnishment clause. The statute there 
allows a debt due to the judgment debtor to be 
attaobed, which is very different from the act 
governing this case. 

1 make the rule absolute in the sense of the 
motion, with costs. 

Rule absolute, with oosts. 



VaitNobkab t. Bbidobfobd. 

Verdict taken tufyct to award— When judgment may be 



An application to eat adds a judgment, founded on a verdict 
which was taken lor the plaintiff subject to a reference 
to arbitration, tho judgment having been entered np be- 
fore the expiration of four dayi succeeding the day of 
making the award, was rotated. 

[P. a, H. T. 1808.) 

A verdict was taken by oonsent for plaintiff 
at the last fall assises, subject to the award of 
an arbitrator, to be made before the 15th No- 
vember following, with power to enlarge the 
time for making the award, which power was ex- 
ercised by an enlargement to the first day of 
Michaelmas Term, and again to the 1st Decem- 
ber. An award was made on 22nd November, 
that the verdict for plaintiff should stand for a 
named snm. 

Michaelmas Term commenced on Monday, No- 
vember 20th (the award being therefore made on 
the third day of term), and the plaintiff entered 
up final judgment on Saturday the 25th Novem- 
ber, a notice of taxation having been served the 
day preceding;. 

On Saturday 2nd December, the last day of 
the same term, Robert A. Harrison obtained a 
rule to set aside the award on groumis afterwards 
abandoned, and the judgment on the grounds 
that it was entered before the rule of reference 
was made a rule of Court, and that judgment 
was entered up before the expiration of four 
days succeeding the day of the making the award. 

In Hilary Term last Vanyorman shewed cause. 

Robert A. Harrison, contra. 

Haoabtt, J. — The first objection may be dis- 
posed of by stating that it does not appear on 
the affidavits or papers filed, whether or not the 
order of reference was made a rule of court. 

in Chitty's Arohbold 1598, it is said when a 
verdict is taken subject to the certificate of a 
barrister, the party in whose favour the certifi- 
cate is given is entitled to sign judgment at the 
same time, as if the case had been triod, as the 
certificate relates back to the time when the 
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verdict was given. The case there eited of 
Cromer v Chart, 16 M. & W. 810 is expressly 
in point. The verdiot there was for plaintiff 
subject to a reference. • The time was duly en- 
larged to the first day of the second term after 
the assises ; the award waa made just before the 
beginning of the second term, and judgment 
was signed without waiting for any four days of 
s term. The precise point was taken on motion to 
Mt aside the judgment, and the full Court of Ex- 
chequer held the jugdment regular. They held 
that it most be considered as a judgment on the 
verdict as taken at the assizes, and liable to all 
its consequences. "We mast 'take it that the 
parties have agreed to the verdiot with all its 
consequences." * * * «« If it is suggested 
that there is any hardship in the party being 
deprived of his four days for moving, the answer 
is that the parties having agreed to a state of 
things which shuts them out from that benefit 
by agreeing that the arbitrator shall certify 
within a certain time, bat not at any particular 
moment." * * * "There is always a judge 
sitting, by application to whom any injustice may 
be prevented." 

This case was decided in 1846, and is referred 
to on this point in the last edition of Russell 686. 
Laurie v. Russell, 1 U. G. P. R. 86 (before the late 
Mr. Justice Burns) is also expressly in point, 
sod follows the case in 15 M. & W. In William* 
v. MePhereon, 2 U. C. P. R. 49, the same rule is 
recognised, though the facts were wholly differ- 
ent, being a general reference, not merely of the 
cause, but of all matters in difference, and as 
fares 1 can gather from the report, judgment 
was entered before the term following the assises; 
and Richards, C. J., quotes approvingly the lan- 
guage of Burns, J., in Laurie v. Russell i this 
was in 1856. 

I think the rule must be discharged with 
costs. 



COMMON LAW CHAMBERS. 

(Reported by Hixkt PBainr, Es&, Barrister at-Law.) 

U as Andbsw Cleghorn and the Judgi or 
the Cotmnr Court of thb Codntt or Elqix, 

AHD DUMGAV MUHM. 



Insaheml Ad of 1864, sec 4, u. 4. 16-Vur*rtfc*fo» of county 
' ' o order payment of dak* by assignee— Outs— Divi- 
-Apptalfrom assignee— iVo^Wwn— 38 Vic cap, 18. 



A demand for wages alleged to be due by the insolvent to 
the claimant waa made, m a prefe r red claim, to an assignee 
.in maolTeney. The creditor*, at a meeting, pseud a resolu- 
tion authorising the assignee to pay all claims for wages, but 
the assignee refused payment ot this claim aa made. At 
this time no dividend sheet had been prepared. A mm- 
nwns waa subsequently issued by the County Judge, calling 
on the assignee to shew cause why he should not pay the 
The - - • - ------ 



assignee not appearing on this summons, 
sridenon was taken before the Judge, and an order made 
*» the payment forthwith, with costs, of a sum less than 
the original demand. The assignee afterwards paid the 
data as reduced, Int refused to pay any costs; upon 
which the judge's order tor the payment of the claim and 
oosts was made a rule of court and execution Issued there- 
upon agaiaet the goods of the assignee. Upon an applke- 
Jun by the assignee for a writ of prohibition to prohibit 
farther proceedings In the county court on the write or 
orders, *&, it waa held— 
L That the County judge had no power to adjudicate upon 
the ehum until it had been dadoed upon by the assignee. 
It might hare been brought before him as on an appeal 
from the decision of the anlgnee, but not for his decision 



in the first Instance, and in this case there was nothing to 
appeal from. 

2. That the assignee should not hare been ordered, so far as 
appeared, to pay costs. 

8. That the direction by the creditors to pay these preference 
claims without putting them on the dividend sheet was 
illegal. 

4. That the power given to the Judge by s. 4, as. 16, to control 
the assignee is in the nature of giving him personal direc- 
tions las to his duties, enforceable by imprisonment on 
default, but that the judge has no power to enforce his 
orders by Judgment axd execution though he might possi- 
bly compel an assignee to pay costs incurred by his dis- 
obedience by making It a condition that be should pay 
them before he could be could be considered purged of his 
contempt 

6. That the only remedy of the assignee under these circum- 
stances was to apply for a prohibition. 

Remarks as to how far admitting jurisdiction waives right 
to prohibition. 

[Chambers, Jan. 23, I860.] 

A summons was issued on 20th December last' 
calling on the Judge of the County Court of the 
County of Elgin, and on Duncan Munn, to show 
oanse why a writ of prohibition should not issue 
to prohibit the further proceeding in the same 
County Court upon two writs of fi. fa. issued on 
29th November, 1865, at the suit of Mann, 
against the goods of Andrew Cleghorn, assignee 
to the estate of Charles Roe, an insolvent, and 
npon the rules of court or judgments upo 
which the said writs of fi. fa. issued, and the 
orders of the judge mentioned in the rules of 
court, on the ground that the judge had no juris- 
diction in the matter to which the said orders, 
rules, judgments and writs relate, — the resolu- 
tion of the creditors of the said Roe, to enforoe 
which the orders were made, not having been 
validly passed by the creditors under the Insol- 
vent Act of 1864, and, even if valid, not contain- 
ing any instructions which the said judge could 
lawfully enforoe ; and no duty being imposed by 
the terms of the said act upon the said assignee, 
such as the said orders assume to enforce. And 
on the ground that the judge of the County 
Court, even in cases in which he had jurisdiction 
to enforoe the performance of the duties of 
assignees, has no power to award costs, but can 
only proceed for contempt of court. 

From the papers filed, it appears that the 
estate of Charles Roe, of St. Thomas, in the 
county of Elgin, was put into compulsory liqui- 
dation ; and Andrew Cleghorn, of the city of 
London, was about the 6th February, 1865, ap- 
pointed assignee of the estate. 

That at a meeting of creditors held at London, 
on 21st of May, 1865, the following resolution 
was adopted by the creditors then present: — 
" That the assignee be authorised to pay at once 
all claims for wages, upon being satisfied of their 
correctness, according to the provisions of the 
statute in that behalf." 

That at thte time no dividends had been al- 
lotted, or dividend sheets prepared, nor had any 
dividend been made up at the time this applica- 
tion was made. 

That Munn ol aimed wages out of the estate, 
amounting to $127 85, and demanded payment 
shortly after the meeting of creditors held in 
May, and the assignees refused payment. 

About the 11th of July last, Munn filed a 
petition, addressed to the judge of the County 
Court of Elgin, signed by his attorney on his 
behalf, praying that a summons might be granted 
calling on the assignee to show cause why he 
should not pay the claimant the amount of his 
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olaim, or so muoh thereof as, upon examining 
witnesses tbereon, might be found dae to claim- 
ant ; and that the assignee be ordered to produce 
all books. &c , and also to show cause why the 
judge should not order the aaid claim to be 
peremptorily paid. 

The attorney of Mann, with the petition, filed 
his own affidavit, in which he stated that, after 
the meeting of creditors and on the day thereof, 
the assignee told him that he would settle about 
said claim soon after the said 24th May. That 
since that day he had on two occasions demanded 
payment of the claim from the assignee, but he 
on both occasions refused, and recused to ap- 
point a day for receiving evidence of the claim, 
and said he would not pay that or any other 
olaim for wages, without a judge's order. 

The assignee, in his affidavit, states he had no 
notice of the filing of the petition by Munn, on 
which the summons issued. He also stated that 
it is not true that he said he would not pay the 
claim of Munn, or any other olaim for wages, 
without a judge's order. Bat when he, the aa* 
signee, , had declined to pay M ana's claim, 
Munu's attorney said he would get a judge's 
order and compel him to do so. Whereupon the 
assignee paid, "if you compel me to do so, I 
cannot help myself." 

The claim of Munn was as follows: 

Charles Roe to Duncan Munn. Dr. 

To 19 days' wages, from Nov. 11, 1864, 
to Nov. 29, inclusive, as seaman, on 
schooner Josephine, at $1 25 $23 75 

Amount of due bill dated Oot. 4, 1864, 
f>r wages due me for sailing Indian 
Maid to Oct. 3, 1864 69 35 

To wages from Oct. 4, 1864, to Nov. 10, 

1864. inclusive, at $85 per month «... 44 25 



$127 85 

The summons issued on July 11, 1865, by the 
judge of the County Court of Elgin, upon read- 
ing the petition of Munn and the affidavit of bis 
solicitor, requiring Andrew Cleghorn, the assig- 
nee of the estate of the insolvent (Roe), to show 
oause why he should hot pay the claimant the 
amount of bis claim filed, or so muoh thereof as 
might, upon examining witnesses, be found to be 
due and payable to claimant ; and be was also 
required to produce the books, and to show oause 
why the judge should not order the olaim to be 
peremptorily paid. 

The summons was served on the assignee on 
the 19th of July. 

On the 24th of July, the matter was proceeded 
with before the judge. Evidenoe was gone into. 
It was proved that a note, given by the insolvent 
for $59 35, was on a settlement for wages due 
Munn, as a mariner on bonrd of a vessel, to the 
4th of October, and in addition another sum of 
$28 76. in the whole $83 10; and that Munn was 
paid on account of the due bill, $35 25 ; leaving 
due him $47 85. The learned judge thought 
Munn entitled to be paid that sum, and ordered 
the same to be paid him accordingly forthwith, 
with costs. 

The assignee did not attend on this summons ; 
and he stated in his affidavit, that believing the 
judge bad no power to make the order asked for, 
he did not attend on the summons. 



On the same day, a formal order was drawn 
up, by which the judge ordered " that Andrew 
Cleghorn, the aaid assignee, do, upon service on 
him of a oopy of this order, forthwith pay to the 
said olaimant, his solicitor or agent, the sum of 
forty-seven dollars and eighty-five cents, being 
the amount found to be due to the aaid olaimant, 
with costs of this application. 

The costs of the application were taxed on the 
25th July, at £5 9s. 6d. 

This order and allocatur were served on the 
assignee, on the 29th July, and the amount pay- 
able thereunder and the costs were demanded of 
him, but he refused to pay. 

On the 19th day of August, a summons was 
issued on the application of the assignee, calling 
on the olaimant to show oause why the order of 
the 24th of July should not be set aside with, 
without, or on payment of costs; and on the 
14th of August, this summons was discharged 
with costs. This order discharging the summons 
was served on the assignee about the 22nd 
August 

On the 22nd of August, the assignee paid the 
attorney of the olaimant $47 85, he being satis- 
fied of the validity of his olaim to that extent. 
He refused to pay the coats whiob were demanded 
of him in relation to the proceedings taken. 
The attorney for the olaimant, on receiving the 
amount of Mann's olaim for wages, stated that 
the same was paid and received without preju- 
dice to his claim for costs on the order granted. 
These orders were made rules of the Count/ 
Court of the County of Elgin, on ihe 3rd of 
Oct., 1865 ; and, on the 9th of November, writs of 
JL fa. were issued to the eherff of the county of 
Middlesex, on these rules. The first endorsed 
to levy of the goods and chattels of Andrew 
Cleghorn £5 9s. 6d., costs taxed on the judge's 
order; also £5 18s. 6VL costs taxed on making 
the same a rule of court, and entering judgment 
thereon, with interest on both sums from the date 
(29th November), and £1 for the writ. The 
other was endorsed to levy of the goods and 
chattels of Andrew Cleghorn £3 0s. 1 Id , the costs 
taxed on the order made on the 14th of August, 
and £6 2s. 6d., being the costs taxed on making 
the same a rule of oourt, and entering judgment 
thereon, with interest on both sums, and also £1 
for the writ. 

Each writ was also endorsed to pay sheriff's 
fees and incidental expenses. 

It appeared from the affidavits, that the assig- 
nee had not appealed against either of these 
orders to either of the superior courts of common 
law, or to the court of Chancery, or to any judge 
thereof, and that no application had been made 
to set aside the judgments, or either of them. 

E Crombie shewed oause. 

C. S. Patterton supported the summons. 

Richards, C. J. — The application is made 
under Prov. Stat. 28 Vie. oap. 18, the 1st. 3rd, 
4th, 5th and 6th sections of which are similar to 
Imp. Stat. 1 Wm. IV. cap. 21, which permits 
applications for prohibition on affidavits, and 
directs how certain proceedings shall be taken 
therein, with provisions as to costs, &c. 

The Insolvent Act of 1864, sec. 6, points out 
the mode in which claims against the estate of 
an insolvent are to be placed on the dividend 
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sheet ; and if any dispute arises as to the right 
of a creditor to rank on the estate of the insol- 
vent, the matter is first disposed of by the as- 
signee, and he makes his award,' and this award 
may be appealed from. The aot seems to be 
framed in the view that the assignee enquires 
into the claims of the creditors of the estate. On 
being satisfied of their oorrectnos, he places 
them on the dividend sheet, and any creditor or 
the bonkiopt may object within a certain time 
to the correctness of any claim so placed npon 
the dividend sheet. 

When any dividend is objected to, or any die- 
pate arises between the creditors of the insolvent, 
or between him and any creditor, as to the cor- 
rect amount of the olaim of any creditor, or as 
to the ranking or privilege of the claim of any 
creditor npon the dividend sheet, he calls for 
proofs and hears the parties, examines the books, 
makes an award as to the olaim and the costs of 
contesting it. Unless that award is appealed 
from within three days from notice of it, the 
same becomes final. 

This award may be appealed from to the judge 
of the County Court ; and if any of the parties 
are dissatisfied with his decision (in Upper Can- 
ada) they may appeal to either of the superior 
courts of common law, or the court of Chancery, 
or to any one of the judges of the law courts. 
This power of appeal is extended by 29 Vie cap. 
18, sec. 16, passed lftth September, 1865, to any 
order of a judge made in any matter upon which 
he is authorised to adjudicate under the oath. 
But the party must apply for the allowanoe of 
the appeal within (formerly five, now) eight days 
from the day on whioh the judgment of the judge 
is rendered. 

The proceedings in this matter do not seem to 
have been taken in the order prescribed by the 
Btatnte, for the assignee does not seem to have 
decided on the claim before the application was 
made to the learned judge of the County Court. 

The sections of the Insolvent Act referred to 
on the argument, as applying to the case, were 
see 4, sub-sees. 4 and 16. Sob-sec. 4 declares 
that the assignee shall be subject to all rules, 
orders and directions, not contrary to law or the 
provisions of the act, which are made for hid 
guidance, by the creditors, at a meeting called 
for thnt purpose. Sub-sec. 16 provides that the 
assignees shall be subject to the summary juris- 
diction of the court or judges, in the sitmv man- 
ner and to the same extent as the ordinary 
officers of the court, and subject to its jurisdic- 
tion, and the performance of his duties may be 
enforced on nummary petition in vacation, or by 
the court on a rule in term, under penalty of 
imprisonment as for contempt of court, whether 
men duties be imposed upon him by the deed of 
asrignment, by instructions from "the creditors, 
validly passed by them and communicated to 
aim, or by the terms of the act. 

See. 6, sub-sees. 4, 10, 18, sub-sec. 4, in the 
preparatioa of the dividend sheet, due regard 
shall be had to the rank and privilege of every 
creditor. By sub- sec 10, olcrks and other persons 
m the employ of the insolvent, In and about his 
basinees or trade, shall be collocated in the divi- 
dend sheet by special privilege for any arrears 
of salary or wages due and unpaid to them, not 
exceeding three months. 



Sub-sec. 18 relates to disputes on demands 
being objected to, which are to be decided by 
award of arbitrator. I have already stated the 
substance of it 

Sec. 7, sub-sees. 1 ft 2, provides for Appeal 
from the award of assignees to the judge of the 
County Court, and from the decision of the latter 
to one of the superior courts of law, or the court 
of Chanoery, or to a judge of any of the said 
courts. 

' Sub-sec 6 of see. 7 decides that the costs in 
appeal shall be in the discretion of the court, or 
of the judge appealed to, as the case may be. 

from the best consideration I have been able 
to give the statutes, I do not think th* learned 
judge of the County Court had the power to ad- 
judicate on the claim of Munn, until it had been 
decided upon hy the assignee. The decision of 
the assignee might be appealed from ; but 1 can- 
not see any thing in the statute authorizing the 
judge to take op the olaim in the first instance, 
and order a certain amount to be allowed. The 
order also directs the cost* of the application to 
be paid by the assignee. The amouut of Munn's 
account as claimed was not allowed him, and the 
assignee was quite justified in not allowing the 
whole amount, for it was not due him. The 
direction of the creditors was only to pay the 
amount of the wages, on his being satisfied with 
the correctness of the olaim. Why he should 
have been directed to pay the costs does not 
dearly appear. 

The direction by the creditors to pay theee 
preference claims without putting them on the 
dividend sheet, would seem to deprive the other 
creditors or the insolvent of disputing the cor- 
rectness of the amount allowed, which seems 
oontrary to the spirit if not the letter of the 
statute. 

The power given to the county judge to con- 
trol the assignee (sub- sec 16 of sec. 4) seems to 
be in the nature of giving him personal direction! 
as to his duties, to be enforced in oase of disobe- 
dience by imprisonment. I do not think, under 
this section of the statute, the judge had power 
to enforce bis orders by directing judgment to 
be entered and execution issued against his 
goods. The judge might possiolj oompel the 
assignee who refused to obey his orders to pay 
the cotts incurred in compelling obedience, by 
making it a condition that he should pay the 
costs before he should be considered as purged 
from his contempt. But to order an execution 
to issue to levy from him the debt allowed, whioh 
should oertainly be paid out of the estate, as 
well as the oosts, which, if he was wrong, should 
be paid by himself alone, dees not seem quite 
consistent, nor authorised by the statute. 

If the proceeding before the county judge was 
an appeal from the award of the assignee, there 
Is this difficulty about it, that there bad been no 
dividend sheet prepared and no amount allowed, 
and the assignee bad not decided on Munn's 
olaim There was in fact at that time nothing 
to appeal from. If it could be considered as an 
appeal, and coming within sec. 7 of the statute, 
then the assignee might have appealed against 
the ju Ige's decision, as the law stood when it 
was nvttfe. He could not appeal against the 
order of the judge under the statute 17 of le*t 
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session, for at the time the order was made the 
statute bad not passed. 

The only remedy of the assignee appears to be 
to apply for the prohibition. It may be con- 
tended that the assignee, having applied to set 
aside the first order of the judge, voluntarily 
placed himself within the jurisdiction of the court 
or judge, and, having failed in his application, 
the power existed to oompel him to pay titeoosts 
of resisting the application. This would be un- 
doubtedly correct as a general principle where 
the judge had the power to make the first order, 
but it seems to me that the right of the judge to 
amerce the assignee in costs, depends on the ques- 
tion whether he could properly bare made the 
original order, and that as to both orders and 
writs of execution the same rule must apply. 

On the whole, I am of opinion the learned 
judge of the County Court had no authority to 
make the orders on which the rules of court were 
obtained and judgments entered, on which the 
fi /<*• against the goods of Cleghorn were issued, 
and that a writ should go to prohibit further 
proceedings in the said County Court of the 
oonnty of Elgin, on the said two writs of execu- 
tion, and on the rules of court, orders, judg- 
ments, &o. As this however is the first applica- 
tion on which this question has arisen, if the 
claimant, Munn, desires to take the opinion of 
the court on the subject, I will direct the assig- 
nee to declare in prohibition before the issuing 
of the writ. 



UNITED STATES REPORTS. 



SUPREME COURT OF UNITED 8TATES. 

Minnesota Company v. National Company. 

The Court rebuke*, vrith .«om« asperity, the practice of eoaa- 
m1 mho attempt to make them bear the "infliction of 
repeated argument*," challenging the jotti<4 of their veil 
considered and solemn d e cree* ; and sends the cms of such 
parties out of court with costs. 

This case came here by writ of error to the 
Supreme Court of the State of Michigan, and un- 
der the name of The Minnesota Mining Company, 
plaintiff in error, versus The National Mining 
Company and J. M. Cooper, defendants in error, 
the action below being for the recovery of real 
property. Though nominally different the parties 
were in faot the same parties who litigated the 
oase of Cooper y. Roberts, adjudged by this court 
at December Term, 1856. The same title was 
again, in effect, brought in issue, and the same 
question again, in effect, agitated. When the 
question was heard at December Term, 1666, it 
was elaborately discussed by counsel, and deli- 
berately considered by the court, and an unani- 
mous decision given in favor of the party claiming, 
as the present defendant in error now in fact 
claimed. Nevertheless, the losing party, unwil- 
ling to acquiesce in a single decision, brought 
the oase again before the court by a second writ 
of error. This second writ was heard at Decem- 
ber Term, 1867. The counsel on that occasion 
labored with great leal and ability to convince 
the oourt that its first decision was erroneous, 
but were unsuccessful. 

In both the oases last referred to, the contro- 
versy eame before this court on writs of error in | 



ejectment to the Circuit Court of the United 
States for the District of Michigan. 

Veiled under the new forms stated at the be- 
ginning of the case, to wit, the forms of a writ 
of error to the highest State Court of Michigan, 
and with the names of Mining Companies for 
parties, and with some other unimportant varia- 
tions, the matter was now brought for a third 
time before this tribunal ; no counsel presenting 
himself to argue the case for the plaintiff in 
error, and the argument being by brief of non- 
appearing counsel only. 

Mr. Buel for the defendants in error, after pro- 
testing against what he declared to be an abuse 
of the suitor's privilege and of this court's well 
known longanimity, was beginning to argue the 
case en merits, when he was stopped by the 
Chief Justice, who informed him that the oourt, 
as at present advised, thought suoh argument 
unnecessary ; and that he might consider him- 
self, for the present, and unless he received 
intimation to the contrary hereafter, as relieved. 

The court having examined the case in con- 
ference, and being satisfied of its nature as 
above set forth, Mr. Justice Grier, after de- 
claring this identity, delivered himself, in behalf 
of their Honors, with some emphasis, as follows: 

This is another, and it is to be hoped the last 
attempt to persuade this court to reverse their 
decision in this case. 

Where questions arise which affect titles to 
land it is of great importance to the public that 
when they are onoe decided they should no 
longer be considered open. Suoh decisions be- 
come rules of property, and many titles may be 
injuriously affected by their change. Legisla- 
tures may alter or change their laws, without 
injury, as they affeot the future only ; but where 
courts vacillate and overrule their own decisions 
on the construction of statutes affecting the title 
to real property, their deoUions are retrospective 
and may affect titles purchased on the faith of 
their stability. Doubtful questions on subjects 
of this nature, when onoe decided, should be 
considered no longer doubtful or subject to 
change. Parties should not be enoouraged to 
speculate on a ohange of the law when the ad- 
ministration of it is changed. Courts ought not 
to be compelled to bear the infliction of repeated 
arguments by obstinate litigants, challenging the 
justice of their well-considered and solemn 
judgments. 

The deoision of the Supreme Court of Michi- 
gan, in conformity with the opinion of this oourt 
twice pronounced upon the same title is hereupon 
Affirmed with costs. 



GENERAL CORRESPONDENCE. 

Kidnapping— 29 Vie., Cap. 14. 
To tab Editors or thb U. C. Law Journal. 
Gentlemen, — An error appears to have 
been made in the draft or copies of this Act 
to which it would be well to call attention. 
The 2nd sec. provides that all the provisions 
of the 97th Cap. of 0. S. C. respecting aooes- 
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sories before or after the fact should be 
applicable to this Act, whereas Cap. 97th 0. 
S. C. was repealed by 27 k 28 Vic., Cap. 19. 

Yours &&, 
Walkerton 28th, March 1866. Lax. 



Clerk of the Peace— Fees. 

To the Editors or the U. C. Law Journal. 

Sir, — Will you have the goodness to afford 
me space in the Law Journal to ask if the 
Clerk of the Peace* or County Attorney can 
charge a fee of one shilling for looking at the 
Canada Gazette, I had occasion, a few days 
ago, to request the junior partner of the cour- 
teous and very obliging County Attorney (not 
a hundred miles from Toronto) to allow me to 
look at the Gazette in his office, and on return- 
ing it I was informed that I must pay a fee of 
twenty cents for the search. If the charge 
was made for the politeness of the gentleman 
in question, I have nothing to complain of; 
but if made for merely looking for a few 
moments at a publio newspaper, I have grave 
doubts whether it can be honestly made. I 
suppose if it was an imposition it ought to be 

exposed. 

Yours, Ac, 

April 20, 1866. J. F. 

[We notice in the tariff of fees for Clerks of 
the Peace, as given in KeelJs Justice, the fol- 
lowing : " For every search under three years, 
(to be paid by the party making the same) 
$0.20." We suppose, unless the whole thing 
were a joke, that it is under the supposed 
authority of the above item that the charge 
was made. But we can scarcely oonoeive it 
possible that such a oharge could seriously be 
made for a mere act of common courtesy. If 
our correspondent is not under some misap- 
prehension as to this, we should certainly 
agree with him that such a transaction 
"should be exposed."— Eds. L. J.] 



Articled Clerb. 

To the Edttobs or tbi U. C. Law Jottbeal. 

G BirrtMi en, — Would you give an opinion 
on the following, and thus oblige many a: ti- 
ded clerks, besides the writer. Have the 
Benchers of th<* Law Society power, under 
cap. 21 of the statutes of the first session of 



1865, to admit articled clerks whose term of 
service expires between the second Saturday 
before the first day of term, and the first day 
of term ? Of course the articled clerk, whose 
time expires as aforesaid, cannot leave the 
requisite affidavit of due service under the 
contract of service, which causes the diffi- 
culty. Your valuable opinion on the above 
will confer a favor. Yours truly, 

An Articled Clerk. 

[We have been told that the Benchers of 
the Law Society have admitted clerks whose 
position has been similar to that of our cor- 
respondent More than this we cannot at 
present say. — Eds. L. J.] 



MONTHLY REPERTORY. 



EX. 



COMMON LAW. 



Noble v. Ward. 



Jnn. 4. 



Statute of Frauds, s. 17 — Contract in writing — 
Subsequent parol variation. 

X subsequent parol variation of a contract in 
writing for the sale of goods under the 17th sec- 
tion of the Statute of Frauds ia wholly void and 
does not rescind the original contract which mxy 
be sued upon notwithstanding. (14 W R 397). 



C. P. Jan. 12. 

HlBSCBFISLD V. SlItTSJ. 

BUI of exchange — Foreign bill — Action against 
indorser — Notice of dishonour — Alteration in 
indorsement. 

In an notion by holder against indorser of a 
bill of exchange, drawn by a Frenchman in Eng- 
land, and directed to and nocepted hy a French- 
man in France, payable in France, and indorsed 
by the drawer in blank, and delivered to the 
defendant, an Englishman, in England, who 
indorsed in blank and delivered to the plaintiff, 
a Frenchman, in England, who indorsed and 
delivered to B., a Frenchman, in France. 

Held, that the bill was a French bilt, and that 
it was sufficient for the plaintiff to show that he 
had given the defendant notice of dishonour In 
accordance with the law of France. 

Rothschild v. Currte. 1 Q. B. 48, followed. 

After the defendant bad indorsed, an altera- 
tion was made, by or on behalf of the plaintiff, 
in the drawer's indorsement, by insert! tig there- 
over a date and consideration, ana the rate of 
exchange at which payment wiw to be made. 

Held, that these alterations had the effect of 
altering the rights and liabilities nf rhe defen- 
dant, and thit therefore they tendered the bill 
void. (14 W. R. 455.) 
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C. P. Jan. 20. 

Phillips and Others t. Poland. 

Bankrupt— Debts contracted subsequent to Bank- 
ruptcy— Arrest— Protection— Creditor. 
Where freedom from arrest by any oreditor is 
granted to a bankrupt under 12 & 18 Vic. o. 106, 
s. 112 (before his final discharge), the bankrupt 
is not thereby protected from arrest by a oredl- 
tor, whose debt accrued after tbe adjudication, 
for " oreditor" in that section means a creditor 
who could proTe under the bankruptcy. (14 W. 
R. 433.) 



Q B. 



Winsor v. The Quern. 



Jan. 24; 



Criminal procedure— Trial for murder— Discharge 
of jury without a verdict — Second trial on the 
same indictment— Record of second trial setting 
forth the discharge of the jury on the first trial 
and the grounds thereof— Error thereon — Rule 
of practice— Review of discretion of a judge by 
a court of Error— Examination of one prisoner 
as a witness without having taken a verdict as to 
such witness — Admissibility of evidence not a 
proper subject for the consideration of a court of 
error. 

On a writ of error on a record from a Court 
of Oyer and Terminer and gaol delivery, which 
record showed that at tbe Lent Assises the plain- 
tiff in error and one H. had, on indictment for 
murder, been put on their trial, and that the 
jury had been sworn, and the oase on the part of 
both the Crown and of the prisoners had beee 
respectively duly concluded ; and that the jury 
had, on the evening of a Saturday, retired to 
consider their verdict, and had remained in 
deliberation until a few minutes before twelve 
o'clock, and had then declared that they were 
unable and unlikely to agree ; and that for this 
an 1 other reasons stated on the record the judges 
of assise had discharged the jury ; and that, at 
the Summer Aseize following (from which this 
record was brought up), it was prayed, on the 
part of the Crown, that the plaintiff in error 
might be tried separately on tbe aforementioned 
indictment, and that the other prisoner, H , 
might give evidence on behalf of the Crown ; 
and that the plaintiff in error was then, in pur- 
suance of the prayer, put on her trial, and that 
H. did give evidenoe on behalf of the Crown ; 
and that tbe trial proceeded to a verdict of 
guilty, and judgment against the plaintiff in 
error (there being no verdict averred in the 
record against the other prisoner). 

Held, that the discharge of the jury on the 
first trial was no ground of error against the 
judgment on a subsequent trial on the same 
indictment. 

That it was in accordance with the present 
rule of practice for a judge in hie discretion to 
discharge a jury who say they cannot agree on a 
verdict, and that a court of error cannot review 
the discretion of a judge so discharging a jury. 

That such subsequent trial is no violation of 
the rule that *' no one shall be twice vexed on 
the same charge." 

That the admissibility of evidenoe is not a 
subject which oan be considered by a court of 
error. (14 W. R. 428.) 



EX. Bryant v. Richardson. Feb. 8. 

Infant— Necessaries. 

In the absenoe of special circumstances to 
make them so, oigars and tobacco cannot be ne- 
cessaries for an infant. (14 W. R. 401.) 



C P. 



Feb. 10. 



Walton v. Thb London, Brighton and South- 
Coast Railway Co. 
Contributory negligence — Leaving horse and cart 
unattended. 

Tbe plaintiff's horse and cart were standing at 
his shop-door untttended, and close behind them 
were drawn up the defendants' horse and cart, 
also unattended. The defendants' cart came into 
collision with the plaintiff's cart, and the plain- 
tiff's horse broke through his shop-window. 

Held, that there was evidence of contributory 
negligence on the part of the plaintiff, which the 
judge was bound to leave to the jury. (14 W. 
R. 895.) 



C C. R. (tr.) 



Feb. 12. 



Rio. t. Wallaoi. 



Where an Act of Parliament makes a gazette 
evidenoe, if it purport to be printed "by the 
Queen's printers," or *' by the Queen's author- 
ity," a gasette purporting to be printed by A. B , 
without giving his style as Queen's printer, and 
purporting to be printed •* by authority," is not 
receivable. 

Quotre— Would evidence aliunde be admissible 
to show that A. B. was the Queen's printer, and 
that the authority was the Queen's authority ? 
(14 W. R. 462.) 



CHANCERY. 



V. C. W. Hadliy v. Robins. Feb. 10. 

Sale by order of the court— Conditions of sale. 

Where conditions of sale incorrectly state the 
effect of the trusts of a reversionary interest, 
tbe purchaser of that interest is not bound to 
accept the title. (14 W. R. 887.) 



V. C. W. Feb. 16. 

The Pbninsular, Wbst Indian, and Sodtbbbn 

Bank (Limited) y. Dabthrs. 
Injunction to restrain proceedings at law — Delay 

— Answer. 

Where a defendant has not, within a reasona- 
ble time, put in his answer to a bill charging 
fraud against him, he cannot resist an injunction 
to restrain him from proceeding in his action at 
law. (14 W. R. 454.) 



V. C. W. Feb. 19. 

Aoomb v. Landed Estates Company. 
Practice — Company — Affidavit as to documents. 
A person properly made a party for discovery, 
as secretary to a company, oannot evade making 
such disoovery simply by resigning his situa- 
tion after the filing ef the bill. (14 W. R. 887.) 
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,V. C. W. Feb. 24. 

Rn Tabsiy's Tbust Estatb. 
Bequest to an unmarried woman "for her own sole 
use and benefit absolutely"— Separate estate. 
Notwithstanding the remarks of Lord West- 
bar j in Gilbert y. Lewis, the court will hold a 
direct bequest to an unmarried woman "for her 
own sole use and benefit absolutely" to oreate a 
Ttlid separate estate for her benefit, when it 
appears from the will that the testator contem- 
plated the probability of the legatee's marrying, 
tnd when it doea not so appear that he intended, 
bj the use of the word " sole," to exclude some 
person other than the legatee's possible husband 
from the benefit of the bequest. (14 W. R. 454. 



V. C. W. Eblly y. Morris. Mar. 1. 
Copyright — Infringement, 

C«py right may exist in a compilation. The 
publisher of a work may not use the information 
published by another person to save himself 
trouble and expense, even when that information 
is accessible to all. (14 W. R. 496.) 



REVIEWS, 



L. J. Chadwiok v. Turnbr. Mar. 8. 

East Hiding Registry Act — Concealed will — 

Notice — Priority — Practice. 

The East Riding Registry Aot, 6 Anne, c. 86, 
affords no protection to devisees where no memo- 
rial either of the will under which they claim, or 
of a contest or impediment affecting its registra- 
tion, is registered within the times prescribed by 
the Act 

A registered title can be affeoted only by 
notice wbieh is clear and dUtinot, and by that 
which amounts in fact to fraud. 

Where one of several defendants appeals from 
the whole decree, the plaintiff is entitled to open 
the appeal. (14 W. R. 491.) 



PROBATE. 

Re Bellamy. Feb 20. 

Will written partly in ink and partly in pencil — 
Probate of — Intention — Appearance of document 
—Indorsement of envelope— Codicil. 

Where b will seemed to have been first written 
in pencil and afterwards traoed with ink, but not 
completely, words in some oases being written in 
ink above, and apparently in substitution for, 
the pencil writing, and in other parts the pencil 
writing standing alone. 

The court declined to include the pencil writ- 
ing in the grant of probate of the will. 

The fact that a will is found with a codioil in 
an envelope indorsed as containing the codioil 
only will not raise any presumption that the will 
was not meant to take effect. (14 W. R. 601.) 

Re Dobsoji. Feb. 6. 

Probate— Will not contingent. 
" In ease of any fatal accident happening to 
me, being about to travel by railway." 
Bdd\ not to render a will contingent. 



A Journal for Oil Men and Dealers in 
Land. By J. D. Edgar, of Osgoode Hall, 
Barri8ter-at-Law ; with a new and correct 
map of the Oil Districts, by J. Ellis, jun. 

We fancy we hear our professional readers 
asking what are " oil men ? " Fat men, lean 
men, rich men, poor men, tall men and small 
men, have for a long time been topics of daily 
discourse. But "oil men" is an innovation 
of modern days. They are men interested in 
the buying and selling of "oil land," or of 
coal oil itself in the crude or refined state. 
For all such this interesting little brochure is 
intended. All such by the study of this book 
may become sufficiently learned to understand 
the ordinary requirements of law — as to agree- 
ments for the sale of land — mode of enforcing 
agreements, and grounds of refusal to fulfil 
agreements—about title to land in Upper Ca- 
nada—leases, mortgages, and points relating 
to oil and mineral lands. The remarks of the 
writer are free from professional technicality. 

He mentions in his preface that u any at- 
tempt to popularize the rules of law is depre- 
cated by some professional men." We know 
of none such. A liberal education is not 
complete without some knowledge of the ele- 
ments of law, and the more it is popularized 
the better will be the education of those who 
acquire even a popular knowledge of its prin- 
ciples. It is true that a little -law is said to 
be a dangerous thing. With the use to be 
made of the learning when supplied we are 
not at present concerned. But this we can 
say, that the man who fancies he can make 
himself a lawyer by reading " handy books of 
law" is greatly mistaken. We, however, 
agree with Mr. Edgar that "a man cannot 
always have his solicitor at his elbow, and 
even when he has, he naturally desires to 
know something about the nature of the secu- 
rity in which he is investing his money." If 
his solicitor be not at hand and not at all 
communicative, the perusal of the little book 
before us will afford some instruction to him 
on such matters. If he discreetly use the 
knowledge thus acquired, he may profit by 
it But if he imagine that he knows enough 
of law on the subjects treated of to dispense 
with his solicitor, the chances are that an 
appeal to his solicitor during the pendency of 
an expensive lawsuit will be the reward of 
his self-sufficiency. 

This, however, is no reason why popular 
law books should not be freely purchased by 
the classes of the public for whom they are 
intended. The author means well, and is not 
responsible for the misguided use to which 
foolish or vain men may apply the knowledge 
he supplies them. He cannot with his books 
give to the purchaser either brains or discre- 
tion, and if through the want of the latter 
learning be misapplied, the fault does not rest 
with the author. 
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The book before us is preceded by a well- 
executed map of the oil district, which of 
itself is of as much value as the selling price 
of the book, and the typography of the work 
is greatly to the credit of Messrs. Rollo k 
Adam, the enterprising publishers. 

{Examination Papers, as perused and stilled by 
John Punch, Gent., one, dte.) 

COMMON LAW. 

Can a " declaration on promise " be made 
to a ** femme sole" without 4t protestation ?" 
What is the effect of acceptance in such 
cases ? Is the common form, " Well 1 I 
declare," sufficient to secure "quiet enjoy- 
ment" without any "further assurance?" 
Supposing yourself " accepted at sight," or 
by parole, according to the custom of London, 
would you allow the " parole to demur?" 

STATUTE LAW. 

What it «• The Cual-Whippers' Act ? " 
What are the provisions of the Mutiny Act 
as to coal-whipping f Can ooal be " privately 
whipped ?" Are colliers ever " lashed along- 
side?^' How many lashes can be given in 
such cases ? Is there any lighter punishment ? 
Who was "Old Ring Cole?" Who wore his 
"fiddlers three?" 

« Every fiddler had a good fiddle, 
Aad a Tarv good flidl« had Ac M 

Is this a coal metre t Did the property in the 
fiddles vest in the King or in the fiddlers ? — 
Punch. 

JUDICIAL SAYINGS. 

(SWreferf from the Bepartt /<y J. M. 8. 0. Scaairi, NiUary 
Pubtie.) 

Whit or Right. — The issuing out a writ of 
right is odious in the sight • f the law. This 
proceeding was always so disliked, that so far 
back as 1783 Lord Kenyou brought a Bill into 
Parliament to provide that if the demandant in 
a writ or right failed he should pay costs, and 
(hut (ooutrary to the old practice) the demand- 
ant and not the tenant should be the party to 
begin. In J 8-6, when I had the honor of a seat 
in I'arliaroent, I also procured a Bill, with simi- 
lar provisions, to pa»a the House of Commons, 
but it was thrown out by the Lords ; and now 
the writ is abolished altogether by the statute 3 
& 4 Will. 4, c. 27, except in the particular cases 
provided for by sec. 87 : ( The Vice Chancellor, 
6, L J., N. 8., 14, Ch ) 

Terms — In almost every trade there are cer- 
tain terms and expressions used by the persons 
dealing in them, which are not intelligible to 
strangers to the trade. For instance, in the 
trade of insurance the word "average" is in 
oonstant use, having a meaning quite different 
from its ordinary understood sense So also, 
there is the word ** prompt," which is to be 
found almost universally in London bought and 
sold notes and contracts of fate. This word, as 
used, would be unintelligible to persons unac- 
quainted with trade terms end language, and I 
iipprehend that when such terms have been lorg 



in use and of frequent oeourrenoe in courts of 
law, the judges are as much bound to know 
their meaning and apply them, as they are 
bound to know and apply the ordinary terms of 
law, which are quite unintelligible to persona 
not lawyers. By the *• prompt day" is under- 
stood the day for payment on sales of goods not 
payable by bills, which varies in different trades: 
[Pulling 1 1 Treatise on the Laws of London, 464; 
Martin, B., 82 L. J., N. 8., 262, a B.) 

From Rolls we learn this lesson brief— 
A Ronully, with rare luck gifted, 

Shows how a lawyer like a leaf 
Is by a little rustle lifted.— itaeA. 



APPOINTMENTS TO OFFICE. 



NOTARIES PUBLIC. 

STEPHEN FRANKLIN LAZIER, of th« City «f Hamilton, 
Require, Berriater-et'Law, to be a Notary Public aw Upper 
Canada. (Oasettad April 14, 1866.) 

JOHN JENNINGS BROWN, of the City of London, 
Require, Attorney-at-Law, to be a Notary Public for Upper 
Canada. (Gazetted April 21, 1866.) 

EDWARD DRANE PARKS, of the City of London. 
Require, Attorney-at-Law, to be a Notary Public iu Upper 



JOHN A. RAINS, of 81 Thomas. Require, Barristf r*t- 
Law, to be a Notary Public In Upper Canada (Oasrttil 
April 28, 1866.) 

CORONERS. 

WILLIAM 8. FRANCIS, of InTcnnay, Require. W.D., to 
be an Aeeodate Coroner for the United Oountiee of Huron 
and Bruce. (Gasetted April 14, 1866.) 

ST. wOHN CASS T18DALB, of the township of Hamilton, 
Require, to be an Aaeociau. Coroner for the United Counties 
of Northumberland and Durham. (Gaaetted April 21. 1W6.) 

ROBKRT BURNS, of Pakonham. Require, M.D., to been 
Aeeodate Coroner for the United Cuuutl * of Lanark and 
Renfrew. 

GKORGR D. MORTON, of Bradford, Require, M.D.. t» be 
an AM*nci»tti Corober for the Gocnty of bunco*. (Gaaetted 
April 28, 1866.) 

MEMBERS OF ** CENTRAL BOARD OF HEALTH," 
UNDER C. & C. CAP. 38. 

ROBERT LB* MACDOXNELL, of the City of Montreal, 
Require, M.D. 

GEORGE 8. BADEAUX, of the City of Three Rivers, 
Riquire, H.D. 

EDWARD TAN COUHTLANDT, of the City of Ottawa, 
Require, M.D. 

HAMNKTTHILL, of the City of Ottawa, Esquire, M D. 

JEAN E. J. LANDRY, of the City of Quebec, Require, 

JOSEPH CHARLES TACHR, of the City of Ottawa, 
Require, M D. 
JAMES A. GRANT, of the City of Ottawa, Enquire, M.D 
JOHN R. DICK80N, of the City of Kingston, Require, 

J. CLEOPHA8 BRATJBIEX, of the CKy of Ottawa, Re- 
quire, M.D. 

WILLIAM T. AIKIN8, of the City of Toronto, Require, 

JOHN D MeDOXALD, of the CHy of Hamilton, Kaqnira, 
M J>., and 

CHARLES 0. MOORE of the City of London, Require. 



TO CORRESPONDENTS. 

M 8. J. L."— All the anitwer we can give to your question 
hat been already given. 

" La *— " J. F."— * An AHticvcn Cut* "—Under «• Gene- 
ral Correspondence." 
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JUNE, 1866. 



ENGLISH BANKRUPTCY AMENDMENTS. 



Lord Westbury's reputation as a law re- 
former was partly built upon the efforts he 
expended in producing the English Bankruptcy 
law of 1861. It is said that during the few 
years of its operation, this Act has proved 
eminently unsatisfactory, being both tedious 
and costly. The law that is intended to take 
its place has oome before Parliament, based 
upon the report of a select committee, laid 
before the House of Commons on the 21st of 
March, 1865. 

The Attorney-General, in moving the second 
reading of the bill, traced the history of the 
law of bankruptcy from its introduction in 
in reign of Henry YIIL, at which time and 
until 1706, it was highly penal in its character. 
At the latter period the principle of discharg- 
ing bankrupts who conformed to the law was 
adopted.- In 1826 a consolidation of the 
existing acts was attempted, and it was first 
provided that creditors might oppose the dis- 
charge. In 1881, alterations in the administra- 
tion of the bankrupt law were made, a Court 
of Bankruptcy was established, and an official 
administration substituted for that of creditors. 
In 1844, a trader was allowed to make himself 
bankrupt In 1849, an act was passed, by 
which a classification of certificates according 
to conduct was introduced, and the system 
of composition with creditors was enlarged. 
Then came the act of 1861, which abolished 
the distinction between non-traders and trad- 
ers, and all were classed when the case arose 



as bankrupts; greater power was given to 
creditors, as distinguished from official as- 
signees; a criminal jurisdiction was given to 
the Bankruptcy Court, new mercantile offences 
were created, which were punishable by im- 
prisonment, and the system of composition 
deeds was expanded. 

Thk committee has adopted much that has 
been found most successful in the Bankruptcy 
law of Scotland, deeming it safer to imitate 
what has proved to be workable, than to re- 
commend original but untried schemes. 

Among those examined before the commit- 
tee was Mr. G. A. Esson, accountant in bank- 
ruptcy in Scotland. Mr. Esson' g office is the 
principal one in Scotland, connected with this 
branch of the law, and his opportunities for 
acquiring a knowledge of the advantages and 
defects of the much admired Scottish system 
have not been lost For the information of 
members of Parliament and lawyers, Mr. Esson 
Las thrown together in pamphlet form some 
valuable " Notes on Scotch Bankruptcy Law 
and Practice, with reference to the proposed 
amendment of the Bankruptcy law of England;' 1 
which pamphlet we have now before us, and 
from which we have obtained considerable 
information. 

The English systems of bankruptcy law 
have never been introduced into the Scottish 
courts. The independent people of that coun- 
try contented themselves with improving upon 
their old laws, and devised rules which 
seemed likely to meet the exigencies of 
modern trade. These new laws have worked 
so successfully, it is contended, in compari- 
son with the English statute, that England 
is now importing in the main what Scotland 
has long adopted. The mode of paying 
the trustee, who occupies the place of the 
creditors* assignee, is new to English law. 
Bus remuneration is by a commission on the 
assets he realizes, the rate of which is not .to 
be fixed until after his work is done. From 
among the creditors there are also to be 
selected two unpaid inspectors, to act as a com- 
mittee of general superintendence and advice. 
When the debtor has passed his examination, 
he may apply for his discharge, provided he 
has paid 6«. Zd. in the pound. It is proposed, 
in cases where so much cannot be paid, to 
grant a discharge after the lapse of six years, 
if the court thinjes fit This seems a long 
period of probation, and one would think thai 
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it shows a tendency to return to the " good old 
times," when insolvency was considered a 
crime, and occasionally Waited with -a little 
hanging. 

Whilst on the subject of the Scotch Bank- 
ruptcy laws, it may not be amiss, as it will be 
certainly amusing to many of our roadern who 
never heard it before, to refer to the punish- 
ment inflicted upon the dyvour* or bankrupts 
of early time. These unfortunates were ob- 
liged to wear in publio a parti-colored garment, 
half yellow and half brown, as a distinguish- 
ing dress ! We can easily fancy that many a 
thin-skinned trader would make an extra exer- 
tion to " liquidate" in full, rather than wear 
this prison garb. It is a pity that human laws 
are not sufficiently discriminating to enable 
us, even in these days, so to put a mark on 
dishonest insolvents. 

This law was only relaxed in the case of 
innocent insolvents, the victims of misfortune, 
in 1688 ; and although the practice had long 
before fallen into disuse, it was not abolished 
by statute until 1886. 

We have already referred to the proposed 
alteration of the English Bankrupt Acts, in an 
article in the Local Courts GautU* (copied, 
we notice, into one of the English legal peri- 
odicals), and in it noticed the apparent want 
of any adequate punishment for frauds on 
the part of insolvents. We hardly think 
that this most important part of a good and 
efficient Bankrupt Act will be omitted. Any 
Act which is not very explicit on this subject 
is defective. 

It is rather a curious fact in connection with 
this subject, that the Americans are only now 
introducing a system of bankruptcy law into 
their country. The author of a bill recently 
introduced with this object in view, in closing 
the debate on the subject, made an able speech 
in favor of the measure, part of which it may 
no( De uninteresting to publish. 

In answering the first objection, that no 
law should be passed which authorizes, the dis- 
charge of a debt without payment in full, or 
which conceals the object of a contract ; and 
that all bankrupt laws on this principle would 
be pronounced inexpedient and unjust, he 
said: 

" My reply is, that in the progress of civiliza- 
tion it has become repugnant to the consciences 
of enlightened nations that there should be any 

• 1 L. CO. 88. 



longer servitude for debt There are two parties 
to every contract, and there are uncerUintiw 
with regard to the performance of it by etch. 
All commercial nations have discovered that It is 
as necessary for the prompt transaction of busi- 
ness, the preservation of mercantile honor, and 
the encouragement of trade and enterprise, to 
provide a remedy for the honest, unfortunate 
debtor against the persecution of some grasping 
creditor, as to provide a remedy for the creditor 
against a frandolent debtor. The security, era 
the life of trade, requires that the relief provided 
by the law should be mutual. Otherwise, honesty 
is confounded with fraud, and misfortune with 
crime. 

" A welUdjusted system of bankrupt law pro- 
vides the desired remedy ; and while it strengthens 
rather than weakens the creditor's rights and 
powers, it rewards unfortunate honesty with 
emancipation. Hereafter, if this bill becomes a 
law, imprisonment for debt, that relic of barbar- 
ous ages whioh still lingers in some of the States, 
will cease to exist, and can never be restored. 
The energies of the unfortunate debter will no 
longer be lost to his family and his country. The 
past, with its retrospect of embarrassment and 
misfortune, will no longer cast its baneful shadow 
over his mind, his future will no longer be on. 
cheered by hope. The pursuit of happiness, the 
road to honor, a career of industry and enter- 
prise, with its rewards, will again be opened to 
him, and he will enter anew, as a redeemed man, 
into the life and prosperity of the State." 

The changes that we see going on in the 
bankrupt laws of England and other countries 
from year to year, most convince us that we 
ought always to be ready, after due delibera- 
tion, to alter and improve our own, when 
either the necessities of the trader or the expe- 
rience of the lawyer demand it — not .blindly 
copying a statute in force in another country, 
but taking therefrom what may seem to be 
beneficial to our own. 



LAW SOCIETY— EASTER TERM, 1866. 

The following rule, lately made by the 
Benchers, is worthy of notice : 

"Ordered, that all monies paid to the Law 
Society shall be received by the sub-treasnrer 
until two p. m. on every day, except Saturday, 
and on that day until twelve, noon." 

The effect of this rale will not be much 
felt until next Michaelmas Term, when the 
annual certificates must be taken out Much 
more promptitude on the part of the profession 
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than heretofore will then be necessary to ena- 
ble them to do what is needful within the time 
limited, and it will not be the fault of the sub- 
treasurer if the rule is not strictly complied 
with. 



CALLS TO THH BAB, 

Out of twelve gentlemen who presented 
themselves for examination for Call to the Bar 
this term the six following passed — the an- 
swers of Messrs. Fleming and Stephens being 
so superior that they were not called upon for 
an oral examination : — James Fleming, Toron- 
to ; J. J. Stephens, Owen Sound ; J. Farley, 
St Thomas; H. M. Wilson, Brantford; A. F. 
Smith, LL.B., Brampton; L. a Moore, God- 
erich. 



ATTORNEYS. 

Certificates of fitness to practice as attor- 
neys in the courts, were, during the same 
term, granted to the following gentlemen : — 
Messrs. Wilson, Wright, McFayden, Maron, 
Nicol, Burns, Read, Morden, Denmark, Jacob, 
Smith, Holmested, Coyne. 

Twenty-one gentlemen in all went up for 
examination for admission, out of whom thir- 
teen were successful 

Mr. Coyne was highly complimented upon 
his answers to the papers. The same gentle- 
man on a former occasion, when up for call, 
distinguished himself by the correctness and 
fullness of his answers, and was now as then 
passed without an oral examination. 



OFFICE HOURS. 



The following round-robin has been signed 
by nearly all the practitioners in this city :— 

" We, the undersigned, Members of the Legal 
Profession, practising in the City of Toronto, here- 
by agree that our respective Offices be closed at 
these o'clock, instead of the usual Office hours, 
daring the ensuing Midsummer Vacation ; and that 
oar respective Offices be glosmd for business at 
these o'clock in the afternoon on sac* Satoaday 
throughout each year." 

This is intended to carry out what was talked 
of and partly done last year. As we said then 
so say we now, we heartily approve of it, pro- 
vided the intention is fairly and bona fide 
carried out The majority of the offices in 
other places will probably follow the lead. 



ACT SUSPENDING THE HABEAS CORPUS 
ACT. 

Ah Act to authorize thb apprehension and 
detention until the eighth dat of june, 
one thousand eight hundred and sixty- , 
8£ven, of such persons as shall be sus- 
pected of committing acts op hostility or 
conspiring* against her majesty's person 
and Government. 

[Ai*ote<l to 8th June, 180C] 

Whereas ccrUin evil disposed persons being 
subjects or citizens of Foreign Countries at 
peace with her Majesty, have lawlessly invaded 
this Province, with hostile intent, and whereas 
other similar lawless invasioas of and hostile 
incursions into the Province are threatened ; 
Her Majesty, by and with the advice and con- 
sent of the Legislative Council and Assembly 
of Canada, enacts as follows : 

1. All and every person and persons who 
is, are or shall be within Prison in this Pro- 
vince at, upon, or after the day of the passing 
of this Act, by warrant of commitment signed 
by any two Justices of the Peace, or under 
capture or arrest made with or without War- 
rant, by any of the officers, non-commissioned 
officers or men of Her Majesty's Regular, 
Militia or Volunteer Militia Forces, or by any 
of the officers, warrant officers or men of Her 
Majesty's Navy, and charged ; 
With being or continuing in arms against 

Her Majesty within this Province ; 
Or with any act of hostility therein ; 
Or with having entered this Province with 
design or intent to levy war against Her 
Majesty, or to commit any felony therein ; 
Or with levying war against Her Majesty in 
company with any of the subjects or citi- 
zens of any Foreign State or Country 
then at peace with Her Majesty ; 
Or with entering this Province in company 
with any such subjects or citizens with 
intent to levy war on Her Majesty, or to 
commit any act of Felony therein ; 
Or with joining himself !to any person or 
persons whatsoever, with the design or 
intent to aid and assist him or them 
whether subjects or aliens, who have en- 
tered or may enter this Province with 
design or intent to levy war on Her Ma* 
jesty, or to commit any felony within the 
same; 
Or charged with High Treason or treason- 
able practices, or suspicion of High Trea- 
son, or treasonable practices ; 

May be detained in safe custody without Bail 
or mainprise until the eight day of June, one 
thousand eight hundred and sixty-seven, and 
no Judge or Justice of the Peace shall bail cr 
try any such person or persons so committed, 
captured or arrested without order from Her 
Majesty's Executive Council, until the eighth 
day of June, one thousand eight hundred and 
sixty-seven, any Law or Statute to the con. 
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trary notwithstanding ; provided, that if within 
fourteen days after the date of any warrant of 
commitment, the same or a 'copy thereof cer- 
tified by the party in whose custody such 
person is detained, be not countersigned by a 
clerk of the Executive Council, then any per- ' 
son or persons detained in custody under any ' 
such warrant of commitment, for any of the 
causes aforesaid by virtue of this Act, may ' 
apply to be and may be admitted to bail. , 

2. In cases where any person or persons 
have been, before the passing of this Act, or 
shall be during the time this Act shall continue 
in force arrested, committed or detained in cus- 
tody by force of* warrant of commitment of 
any two Justices of the Peace for any of the 
causes in the preceding section mentioned, it 
shall and may be lawful for any person or 
persons to whom such warrant or warrants 
have been or shall be directed to detain such 
person or persons so arrested or committed, 
in his or their custody, in any place whatever 
within this Province, and such person or per- 
sons to whom such warrant or warrants have 
l>een or shall be directed, shall be deemed and 
taken to be to all intents and purposes law- 
fully authorized to detain in safe custody, and 
to be the lawful Gaolers and Keepers of such 
persons so arrested, committed or detained, 
and such place or places, where such person 
or persons so arrested, committed or detained, 
are or shall be detained in custody, shall be 
deemed and taken to all intents and purposes 
to be lawful prisons and gaols for the deten- 
tion and safe custody of such person and per- 
sons respectively; and it shall and may be 
lawful to and for Her * Majesty's Executive 
Council, by warrant signed by a clerk of the 
said Executive Council to change the person 
or persons by whom and the place in which 
such person or persons so arrested, committed 
or detained, shall be detained in safe custody. 

8. The Governor may, by proclamation, as 
and so often as he may see fit, suspend the 
operation of this Act, or within the period 
aforesaid, again declare the same to be in full 
force and effect, and, upon any such Procla- 
mation, this Act shall be suspended or of full 
force and effect as the case may be.' 

4 This act may be altered, amended or re- 
pealed during the present session of parliament 



SELECTIONS. 

ASSIGNMENT OP RIGHTS OP SUIT IN 
EQUITY. 
In classical antiquity, as well as in the early 
history of our own country, the right of calling 
another into judgment seems always to have 
been one in the exercise ef which the state or 
public could never be considered as uncon- 
cerned. Inasmuch as the aggregate force of 
society is evoked by ltttgantsTin order to arm 
.the tribunals with the power to give effect to 



their determinations, on the subject matter of 
contention, to which their cognizance is drawn, 
we can understand why it should always have 
been deemed important that that kind of an- 
tagonism, which results from the relation of 
two persons in a state of juridical controversy, 
should not be enjbered upon with levity. The 
provisions of our own law in retard to the 
production of the tecta, or suit, by the plain- 
tiff, in order to raise such a primd faeU case 
as would require the defendant to answer (see 
1 Reeves Hist Eng. Law, 877), and the inflic- 
tion of amercements on failure of the plaintiff 
to make good his claim, pro/aUo clamor* wo, 
point to this principle, and mark the tendency 
of our ancient jurisprudence to check the te- 
merity of litigants. 

Considering the difficulties which must ever 
surround man in his exercise of the high and 
responsible function of a dispensator of justice, 
it is not surprising to find among the civilised 
races, an avoidance of all that might tend to 
encourage litigious levity. Hence the rigid 
doctrines of our ancestors on the subject of 
maintenance rifid champerty. They seem, on 
this subject, to have been influenced by some 
such reasoning as this-— 44 We have established 
tribunals for the decision of disputes between 
the subjects of the realm, and if such disputes 
arise an I cannot be arranged without resorting 
to the courts, the parties appealing to the 
courts must have the best decision that can 
be procured. But these disputes are an evil 
in themselves, and not to be encouraged. If 
those persons whose fault or misfortune it has 
been to fall into this state of antagonism tow- 
ards each other are unable to settle their 
differences, they shall at least carry on their 
contest under the full responsibility that, 
whichever may prove by his obstinate or un- 
righteous conduct to have necessitated an 
appeal to the justice of the realm, shall bear 
all the consequences of having set the ma- 
chinery of the law in motion. Least of all 
will we allow extraneous persons to be intro- 
duced into the contest, to afford countenance 
or encouragement to either of tho disputants, 
to foster the contention, or to multiply enmi- 
ties by themselves becoming involved in the 
state of conflict which already exists between 
the original parties." 

Such appears to be the light in which the 
subject was viewed by the founders of our 
juridical system, and for a long period there 
are evidences that these doctrines were en- 
forced in all their strict and logical conse- 
quences. The statutes under which defeated 
litigants came to be visited with the costs of 
the suit have operated, as they were no doubt 
intended to do, as a penalty and check upon 
litigious temerity. The doctrines and prac- 
tice of the common law on the subject of 
costs have, without furnishing an inflexible 
rule, been productive of a salutary imitation 
on the part of Courts of Equity, and have 
famished to the latter a general guide for 
dealing with the question of costs. 
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The progress of society produced even at 
an early period some relaxation in the rigid 
doctrines which flowed from the strictness of 
the general principles which our ancestors 
had adopted. It seems to have been thought 
that in matters of mere contract, where the 
situation of the person on whom the obliga- 
tion lay, would not be worsened by the trans- 
( fer of the right to the benefit of the obligation, 
' from the person originally entitled to another, 
such transfer might, in an indirect manner, 
and in substance, though not formally, be 
made. In a case as early as the time of 
Henry VI, the proposition was annunciated 
that "a debt which is certain can be assigned 
oyer by assent of the parties, but not damages 
in trespass, which are uncertain (Bro. Ab. 
Maintenance, pi. 8), and in the reign of Henry 
VIL we find a case admitting the assignment 
of a bond debt to be Jawful (Bro. Ab. Chose 
in Action, pi. 8). The doctrine of these cases 
seems to have expanded into the now unques- 
tioned right of a creditor to assign over his 
debt, either by specialty or simple contract, 
though, as between him and the debtor, the 
latter is only bound (except by statutory 
modification of the law in some instances) to 
answer, in a court of law, the personal demand 
of his original creditor or his legal represent- 
atives, from or to whom he is liable to receive 
or pay costs, according as the result of the 
legal suit may determine. 

The doctrine of the common law in regard- 
ing rights founded on contract as less obnox- 
ious to the strict rules against maintenance 
than those rights which involve antagonism, 
or the assertion of wrong in some other per- 
son, will often occur to the attentive student 
of our legal principles. One instance will 
illustrate this in a strong light At the time 
when the doctrines of maintenances were con- 
stantly kept in view and referred to as the 
foundation of many of the important principles 
of our law, it 6eems to have been admitted that 
that kind of right which was gained by the 
owner of an interest termini, which was 
nothing more than a contract for the posses- 
sion of land, could always have been assigned 
during its executory state, but if the time had 
arrived at which its owner was entitled to the 
possession, and that possession had once been 
taken and an eviction had followed, then the 
inflexible rule against maintenance, which for- 
bade the assignment of any rights of entry or 
action, was recognised in all its force, and no 
transfer of the right to recover possession 
could possibly be made (Bruerton v. Bairn- 
ford, Cro. Sliz, 15.) 

Assignment of mere chose* in action, so far 
as they were admitted by the common law, 
never gave, as between subjects, and do not 
at this day give, any other right to the assignee 
than that of suing in the name of his assignor 
and defraying the costs, which originally would 
have been maintenance, and therefore criminal 
The expansion of the equity system by 
bringing within its range subjects far more 



varied than those which fell under the cogni- 
sance of the common law has at various times 
raised the question how far a right of suit 
enforceable only in equity was capable of 
assignment. It is curious to find that so 
recently as the beginning of the present cen- 
tury, the consideration of how far the right 
existed to assign a contract for sale of an 
estate had to be seriously discussed before 
Lord Eldon, and it is fortunate that the great 
legal attainments of that eminent judge were 
brought to bear upon the subject, so as to 
lead to the settlement of the doctrine, by 
referring it to principles which set at rest any 
doubt on so important a question (see Wood 
v. Griffith*, 1 Swans, 56). 

However, although the right to assign the 
benefit of a contract is now undoubted ; by a 
case which was decided by Lord Abinger, 
when Chief Baron (Prosper v. Edmonds, 1 Y. 
& C. Ex. 481), a principle was supposed to be 
established that a right of suit could n >t be 
assigned if it were of such a nature that it 
could not be deemed other than a hostile 
right to bring another person into a Court of 
Equity, for the purpose of oversetting a legal 
instrument, such as the right to vacate a deed 
on the ground of inadequate consideration or 
undue influence. A right of suit of this 
nature seeming to be incapable of existence, 
in legal contemplation, except on the assump- 
tion of wrong on the part of another person, 
from which the spirit of our law is averse, 
distinguishes this from a contract the existence 
of which may be assumed without imputing 
wrong to any one. Hostile rights of this na- 
ture, it was considered, ought, upon grounds 
of public policy, to be enforced, if at all, rjy 
the parties presumably aggrieved ; for it would 
be too wide a departure from the original 
principles of our own, as well as other sys- 
tems of law, to permit rights which seem so 
necessarily to draw contention after them, 
and to present such an improbability of ami- 
cable adjustment, to pass to any person at the 
will of him to whom the alleged wrong was 
done, though at the death of the latter his 
power of disposing of such a right by will, 
which is obviously a very different matter, 
has been conceded (Greeley v. Mousley, DeG. 
and J. 78). The doctrine of Pro**er v. Ed- 
monds has been often referred to by the judi- 
cature with assent and approbation, and has 
been cited and approved by text writers, both 
here and in America (see Storey's Eq. Juris- 
prudence, S. 1040, g). 

A case which seems to involve the same 
point was recently brought under the con- 
sideration of the Master of the Rolls, by a 
demurrer which was rested on the authority 
of this case. In Dickinson v. Burrell, 11 W. 
R. 413, the facts, in effect, appear to have 
been that a claimant of property, pendente 
lite, executed deads by which he conveyed 
bis interest in the subject matter of the suit 
for a valuable, but, as alleged, inadequate con- 
sideration, by way of absolute sale. After 
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the suit had terminated favourably for the 
claimant, he executed deeds by which he pur- 
ported to convey all his interest in the subject- 
matter of the suit to trustees in trust (subject 
to certain payments) for himself, for life, and, 
afterwards, for the benefit of his children. 
The children, claiming under this deed, filed 
a bill to set aside the sale made by their 
father of his interest on the ground of inade- 
quacy of price and undue influence, which bill 
was met by demurrer on the doctrine of Pros- 
ser v. Edmonds. Lord Romilly, though recog- 
nising the latter case, overruled the demurrer, 
having come to the conclusion that the cases 
were distinguishable. 

Without intimating any opinion as to the 
legal inference which Lord Romilly drew from 
the facts of this case, some of the reasons 
which his lordship is reported to have given 
for his judgment appear to merit observation. 
He is represented as saying that " If Dickin- 
son, after the sale of his interest to the pur- 
chaser, had sold his interest in the property 
to some one else, by a deed of sale, which 
recited that the prior sale was void, but that 
Dickinson was not inclined himself to take 
steps to set it aside, it could not be doabted 
that the second purchaser would have been 
entitled to take proceedings to set the prior 
deed aside." If Dickinson had, on the con- 
trary, merely conveyed the bare right to set 
the transaction aside without granting all his 
estate and interest in the property, then, cer- 
tainly, the assignee could not have maintained 
the suit" He added th tt the cases established 
a distinction between the assignment of a mere 
right of suit, such as that in Prosser v. Ed- 
monds, and the assignment of the estate itself 
to which the right of suit passed as an ac- 
cessory. 

The observation that occurs on this is, that 
i*, does not appear that there was any sub- 
stantial difference in the form of the assign- 
ment in Prosier v. Edmonds, and in the case 
before Lord Romilly. In both the assignors 
purported to convey all their right and inte- 
rest in the respective subject-matters; in 
neither is there anything which, in terms, 
implies the transfer of a bare right of suit as 
divested from the interest in the subject-mat- 
ter. Lord Abinger did certainly not so un- 
derstand the effect of the language of the 
assignment, in the case before him. which he 
spoke of as a "case where a party assigns his 
whole estate, and afterwards makes an assign- 
meat generally of the same estate to another 
person, and the second assignee claims to set 
aside the first assignment as fraudulent and 
v >id." In truth the difficulty in both cases 
would appear to be that, until a prior con- 
veyance had been set aside, there was nothing 
which could be assigned, and, therefore, from 
the intrinsic nature of the circumstances, 
nothing but a bare right of suit could pass to 
the assignee. Both assignments therefore, if 
supported on the reasoning of the Master of 
the Rolls, must, tt should seem, rest on that 



proposition for which Lord Abinger was una- 
ble to find any authority "that a man can 
assign to another a right to file a bill lor a 
fraud committed upon himself." 

With great deference both cases appear to 
furnish instances of the " introduction of par- 
ties to enforce those rights which others are 
not disposed to enforce, and the observations 
of the Master of the Rolls as to the validity of 
the assignment, notwithstanding the recital 
by the assignor of his own unwillingness to 
take proceedings to set the prior deed aside, 
can hardly be reconciled with the ratio deci- 
dendi in the case before Lord Abinger. 

It is undoubtedly true that the cases do 
show a difference between the assignment of 
a right of suit simply, and the assignment of 
property, or a contract, to which that right of 
suit may be incident This distinction was 
clearly pointed out byj?ir J. Wigram, in the 
case of Wilson v. Short, 6 Hare, 384, where 
one Bright having entered into a contract for 
the purchase of iron, and paid considerable 
sums as deposits, assigned to the plaintiffs for 
valuable consideration, his interest in the con- 
tract ; it was then discovered that the vendor 
had so acted as to be open to a suit for the 
rescission of the contract, and the return of 
the deposits, which suit the plaintiffs brought, 
as assignees of the contract from Bright, and 
in answer to the objection which was raised 
by the defendants, on the doctrine of Prosser 
v. Edmonds, the Vice-Chancellor said, "It 
proceeded upon a fallacy. If, as in Prosser v. 
Edmonds, the contract which the plaintiffs 
sought to enforce had been for the purchase 
of a litigated right, it might have prevailed, 
but that was not the case. As between Bright 
and the plaintiffs the contract was free from 
obj ection. A subsequen t discovery of the fraud 
had shown that both Bright and the plaintiffs 
were deceived by the defendants. The plain- 
tiffs only sought in that suit to enforce a right 
resulting from a lawful contract, of the benefit 
of which a fraud newly discovered had de- 
prived them." 

The distinction drawn by Tice-Chancellor 
Wigram shows in a clear light the difference 
between the assignment of a right, under a 
contract which can be considered without the 
imputation of fraud or wrong, and the assign- 
ment of a right which can have no existence 
unless the law has assumed, before there is 
any constat of the fact, that a fraud has been 
committed. It is submitted that the distinc- 
tion is one founded on sound legal principle \ 
The pernicious consequences of permitting 
rights such as those in Prosser v. Edmonds 
to be assigned by any person who, may be 
himself unwilling to incur the responsibility 
of bringing. them into legal controversy axe 
too obvious to require reference, and were 
partly adverted to by Lord Abinger in bis 
judgment in that case. 

It may be permitted respectfully to doubt 
whether the distinction which the Master of 
the Rolls has drawn as to the legal effect of 
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the assignment in the case before him, and 
thtt in Prouer v. Edmonds, be more than a 
verbal one, even \£ to that extent, there be 
such an appreciable difference as would sus- 
tain the ratio decidendi of Lord Romilly, 
consistently with saving whole the doctrine of 
Prater v. Bdmonde, the principle of which, 
lying high and dry above the merits of any 
particular case, it is submitted, may well be 
deemed worthy of preservation, if a consider- 
ation be had of the inconveniences and advan- 
tages which may be expected to result from 
its retention or rverthrow. — Solicitor? Jour. 



ON THE REPORT OP THE CAPITAL 
PUNISHMENT COMMISSIONERS. 

The Capital Punishment Commission sat a 
certain number of days, asked and received 
answers to a great number of questions, ob- 
tained letters, reports, and documents of a 
very varied character; and, finally, has made 
a report in which the most notable thing is 
that the Commissioners could not agree upon 
the principal matters referred to them for 
consideration. 

W th all deference for the opinion of a con- 
temporary upon this subject, we think this is 
a result neither to be wondered at nor regretted. 
The propriety of inflicting the punishment of 
death upon our fellow-creatures— and by the 
phrase we include the moral right/ as well as 
the social expediency—is far too wide a sub- 
ject, and fraught with too many sources of dis- 
agreement, to be adequately dealt with by a 
commission. 

H indeed, the commission had unanimously 
reported either in favour of or adversely to 
the continuance of capital punishment, we 
doubt very much whether such a report would 
have been at all more likely to settle the ques- 
tion than will the agreement by the Commis- 
sioners that they differ in opinion. Neverthe- 
less, too evidence collected is valuable ; and, 
though it may seem a paradox to say so, some 
°' it is the more valuable since its utter worth- 
iness is admitted by those who have put it 
forward. 

Thus we have a report from the Bureau 
Federal de Statistique at Bern, that Canton 
rreibourg had abolished capital punishment 
without any disadvantage to the security of 

Thia, of course, is made much of by the ad- 
vocates for the abolition of capital punishment 
out, behold, Canton Freibourg itself inter- 
venes, and reports its own dissatisfaction. It 
us tried the experiment, and, in the judgment 
of those interested in the success of it, the 
experiment has failed- so signally failed, that 
were is an agitation to return to the former 
«w. Upon this, a correspondence ensues; 
ud the result is an admission by the Bureau 
federal de Statistique at Bern, that the re- 
{**}» prove exactly the reverse of what they 
"** been wanted to prove, but, of course, with 



the proviso that both departments had been 
perfectly right The letter from the statistical 
office at Berne is so instructive that we give it 
in extenso :— 

Bureau FGdSral de Statistique, 
Bern, 16 February, 1865. 

Dkar Sib, — In a letter dated from the 9th 
instant, Mr William Tallack writes our depart- 
ment to give you further explanations in relation 
to a discrepancy existing between the statement 
of the department and of the Canton Freiburg. 
with respect to the statistical consequences of the 
abolition of punishment of death in that canton, 
(1848). 

After having ordered a new examination, a 
statistical abstract of the official court of law lists 
of the Canton Freiburg, in the 15 years before 
and the 15 years after the abolition of capital 
pvnishutcnt lies before us— a statement of which 
a copy is at your disposal. This statement con- 
firms exactly the first account of the department. 

" That crimes againt life and health have not 
increased relatively (to the increasing of popula- 
tion) in the 15 years after abolition of capital 
punishment." 

Nevertheless, the statement of Canton Freibure 
is exact to crimes against life having, indeed, 
increased in number above the proportion of in- 
creasing population, as yon can see from the 
following tabula: — 

Crimes in general in the Canton Freiburg * — 
From 1833— 184? 984 by 1,028 persons. 

« 1848—1862 1,091 by 1,185 " 

Population of 1 83 1 86.169 

" 1850 99,805 

" • 1860 105,523 

Crimes against life and health — 

1688—1845 ... 169 

1848—1862 189 

Crimes against life — 

1888—1847 19 

1848—1862 45 

Of the last : kindsmard (infanticide) has in- 
creased from 8 to 1 5. m 

Tootschlag (meurtre* 5 to 15 

Mard (assassin at) 1 to 5. 

Notwithstanding you would be mistaken if you 
might attribute this increase to the abolition of 
capital punishment, as it has been merely acciden- 
tal, Canton Freiburg being a very small canton. 
The third part of the criminals being foreigners 
to the canton, this example cannot be of any pre- 
judice to the question. 
I remain, dear Sir, . 

Yours most respectfully, 
Duds 
Chief of the Department of the Interior. 
James Henry Patterson, Esq., 

Secretary of Her Majesty's Royal 
Commission on Capital Punishment. 

Thus two exactly opposite results are justly 
and logically deducible from the same figure?, 
and both conclusions, although contradictory, 
are perfectly right — a most comfortable and 
satisfactory conclusion. 

Nor is this the only instructive lesson to be 
learned from this excellent volume. Mr. 
Bright appears to attach great importance to 
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the history of Tuscany, and the alteration of 
its jurisprudence under Leopold I. ; here the 
history is faithfully stated thua:— 

Capital punishment abolished in 1786 

Restored in 1790 

It is added, indeed, that the restoration was 
the result of " the fears" of timorous minis > 
ters who re-established the ancient house and 
repudiated the doctrine of free trade of the 
same Leopold. 

Extended in 1795 

This continued till 1816 

When, says the report, " violent robberies, 
extortions, and murders were frequent," and 
from that time a law inflicting capital punish- 
ment was in force from that epoch till 1847, 
when capital punishment was abolished, and 
finally re-established in 1852. 

Now it may or may not be true that " fatal 
circumstances which troubled the normal state 
ot society caused it (capital punishment) to be 
reinstated only as an exception," but to quote 
the example of Tuscany — " and we observe it 
is the example relied on as an example of the 
success of the experiment" is simply ridicu- 
lous. Furthermore, we must protest against 
the liberties taken with history and arithmetic. 
Let our readers refer to question 1988 — where 
Mr. J. F. Stephens is cross-examined in the 
popular sense — that is, examined in a cross 
manner by Mr. Bright, With the historical 
report before us, which we have quoted above, 
it is a little astonishing to find, that for the 
most part of 80 years capital punishment has 
been abolished in Tuscany— but if that feet 
were established we should ask what was the 
population of Tuscany ? What was its ex- 
tent? Mr. Bright would probably make 
these inquiries himself if he were discussing 
the Reform Bill — why not in such an inquiry 
as this ? But, as if thaUio element of weak- 
ness should be wanting, we read in the very 
same report, as applicable to Tuscany, and 
under the hand of M. Vacca, Minister of 
Grace and Justice — 

44 In order to supply the information asked 
for, I have had recourse to the President of 
the Court of Cassation, at Florence, since one 
of the pernicious effects of the (so to call it) 
autonomy which remains in Tuscany is the 
preservation also of the internal regulations 
for the transaction of business ; among others, 
that of abstaining from sending periodical 
statistics to the ministry, as is done by all 
other judicial authorities. 

44 1 have also been obliged to remark with 
disapprobation that in Tuscany no exact sta- 
tistical annotations are established, and for 
that reason also in that matter of capital 
punishment I have not been able to obtain an 
exact prospectus of increase and decrease of 
crime, but only a table of some few cases of 
homicide in which the author has been dis- 
covered or prosecuted, whilst in other cases no 
record has been kept" 



Now, our readers will observe this is do ex- 
ample related by us with the intention of 
undervaluing the force and magnitude of the 
experiment, but the favourite specimen upon 
which Mr. Stephens was examined in the man- 
ner we have pointed out 

We have said that the question is too wide 
for a commission to deal with ; we say, also, 
that the question is not one upon which law- 
yers, however eminent, have any special know- 
ledge that would justify them in dogmatising. 
They cannot judge better than other men 
what punishment deters and what does not 
Thoy may by their practice know more facts 
relevant to the question, but given the same 
facts before two men, one a lawyer and one 
not, we know no reason why the layman 
should not form as sound a judgment as the 
lawyer. 

This is, perhaps, the most suitable place at 
which to consider the influence of capital 
punishment in deterring persons from the 
commission of murder. 

In the abstract lawfulness of the institution 
it is almost superfluous to inquire. If it can- 
not be said to be so plainly enjoined as to 
create the obligation of inflicting it in cases of 
murder, it certainly is not condemned either 
by authority or by reason. If we admit, as 
we must, that for the practical management of 
the world we are entitled to risk death our- 
selves, to make others risk it, and, as in war- 
fare, sometimes to inflict it, there is no deny- 
ing that we may lawfully deal with it by 
means of our criminal jurisprudence. The 
same reasoning, drawn from the necessity of 
managing human affairs by general rules and 
in a rough practical way, applies to the argu- 
ment that we must not inflict the punishment 
of death because it can never be recalled or 
compensated in case it should appear not to 
have been deserved. We are always liable to 
do and to suffer injustice which cannot be re- 
paired. Risk is a condition of human life. It 
involves the chance of passing an errone- 
ous sentence of penal servitude which may 
not bo proved erroneous until the convict is 
dead, as well as the passing of a capital sen- 
tence upon a man whose innocence we may 
discover the day after he has been executed. 
It exists and is incurred deliberately in 
numberless situations. The case of capital 
punishment is therefore not logically separable 
from other cases. In one and all the only 
question is whether society and morality gain 
or lose by our braving the danger of making 
a mistake. We are thud led directly to try 
the whole issue by considering whether peo- 
ple are more frightened by the idea of being 
hanged or by that of being perpetually im- 
prisoned. 

Herein we are compelled to proceec^ deduc- 
tively. The experiment of abolishing the 
death penalty for murder has not been tried 
on any scale or under any conditions which 
could make it instructive. The argument 
that convictions would follow murder more 
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sorely if the consequences of their decision 
were made less awful to jurymen rests on 
two fallacies. In the first place, there is an 
error in fact, for there is really no great diffi- 
culty in obtaining a verdict of wilful murder 
when the evidence is such as to justify 
positive affirmative belief of the defendant's 
guilt Few undoubted murderers escape re- 
ceiving their proper sentence in court, though 
in two recent and exceptional cases fortune and 
ingenuity may have preserved them after- 
wards. If juries are more scrupulous in 
deciding upon capital charges It ia only that 
the momentous nature of the issue renders 
them as careful for once as they ought to be 
always. The second fallacy consists in an 
assumption that jurymen on entering the box 
lay down their natural tendency to compare 
the crime with its punishment No doubt, 
when sheep-stealing or forgery might send an 
offender to the gallows, men were slow to con- 
vict their fellow men of an act which was dis- 
proportionately punished. Human instinct 
revolted at the prospect, and instead of merely 
requiring sufficient evidence on which to con- 
vict, juries may even have been anxious in 
seeking an excuse for acquittal. But it does 
not follow that the same inclination would ob- 
tain in cases of murder; the tendency is 
rather to proceed as if blood could only be 
wiped out by blood. 

In the absence of reliable experience we are 
driven to what may be called a theory touch- 
ing the influence which the fear of death may 
exercise as compared with that exercised by 
the fear of any secondary punishment But 
if the consideration be theoretical as regards 
the particular question under discussion, it is 
in other respects perfectly practical. It rests 
on the most familiar and certain of all know- 
ledge ; on knowledge of our own feelings, and 
of what we cannot help observing to be the 
feeling of all around us. "Skin for skin. 
jYea, all that a man hath will he give for his 
if e," is con tiually ' proved to be a truth. Bacon 
may have asserted that "revenge triumphs 
over the fear of death," and that " grief flieth 
to it," but he certainly never knew that it 
would have less effect than any specified minor 
evil in deterring persons from any forbidden 
course of action, though he saw that certain 
passions will sometimes bring those possessed 
by them to the most desperate risk, he would 
undoubtedly have endorsed the words of his 
great contemporary — deeper even than him- 
self in knowledge of human nature. 

" The weariest and most loathed worldly life, 
That age, ache, penury, and imprisonment 
Can lay on nature, is a paradise 
To what we fear of death—" 

express a fact .which is daily illustrated. We 
know that, whether from religious awe or 
superstitious dread of the unknown, or from 
&n instinct common to all forms of animal life, 
men will struggle through pain and want, will 
wish to live though bereft of every friend, 



will nerve themselves to undergo fearful surgi- 
cal operations, will endure all known ills, 
rather than face that one ill which is un- 
known, of which no man can speak from 
experience, and over which there broods the 
horror of great darkness. If it v* ere not so, 
the proportion of those who terminate a joy- 
less existence by their own hands would be 
far larger than it is. The act, too, would be 
regarded differently. The common verdict of 
44 temporary insanity" may spring partly from 
a reluctance to outrage the feolings of surviv- 
ing relatives by the horrid circumstances of 
fdo de $e. But it also represents in a great 
measure the general sense that all the principles 
of human feeling. must be overturned before 
death can be willingly incurred. When it is 
incurred voluntarily and deliberately, and in 
a good cause, we pay almost divine honours 
to the memory of those whose feeKng of duty 
has achieved so vast a conquest over die weak- 
ness of humanity. 

Compared with the fear of death the fear of 
perpetual imprisonment must be almost in- 
effective. The things to be compared here 
are not two sorts of suffering, but the in- 
fluence which the prospect of each exercises. 
Grant that the days of a life-long imprison- 
ment, if added up, would show a larger sum 
of misery than that endured by the culprit 
who suffers death at a month's warning. It 
is obvious that the former case can only be 
appreciated by those who have endured it, or 
a considerable part of it Its essence must 
lie in the monotonous repetition of solitude 
and restraint, and can hardly be grasped by 
the imagination. But to be hanged, and 
hanged publicly, is a terror which any one can 
understand without effort Itris a defined and 
concentrated idea which the ordinary mind 
grasps easily. There is no need to pro.ect 
one's thought into the future, or to say "How 
should I feel after a year?" and " How after 
five years?" The dread is almost tangi- 
ble. And this is evaded in a great measure 
by its familiarity. We understand what we 
have always studied, more or less. No one 
who is not likely to be prosecuted ever stops 
to think about the pain of imprisonment 
But throughout life death stands before us an 
a thing to be avoided. It is a danger which 
the mind associates instinctively with almost 
every human act. It has all seasons for its 
own. It mixes alike with our labours and our 
pleasures, and though familiartv may harden 
us against particular modes of incurring mor- 
tal danger, it does not strip mortality itself of 
terror; on the contrary, it makes the dread 
more appreciable, and even old age, with all 
its visible decay, rather confirms than dimin- 
ishes the fear of the ultimate inevitable defeat 
in our life-long struggle. Death which comes 
a week sooner than is necessary seems pre- 
mature to the sufferer, and to have lived that 
week would have been to achieve a victory . 
This tendency of mortal fear to rush like the 
atmosphere into every crevice of life can hardly 
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be too strongly insisted on in the present in- 
quiry. For besides educating all sorts of men 
to feel its bitterness, it arms the State with a 
power indispensable to her ultimate authority. 
As there is in general no situation so dreary 
that life loses all its charms, so even in prison 
culprits cling to life and are amenable in con- 
sequence. They know that resistance would 
either end in their submission or [in being 
hanged for killing one of their custodians. 
On this account alone we could ill afford to 
throw away the weapon which the universal 
reluctance to die enables us to keep in reserve. 
But, after all, the general aspect of this in- 
fluence is much the more important. It is a 
great security for all that the State should hold 
within her hands that fate which the most 
brutal learn to shudder at, and which the most 
acute minds cannot thoroughly distinguish 
from the idea of animal destruction. Nor do 
we doubt, as a matter of speculation, that the 
public association of capital punishment and 
murder causes the wickedness of the crime to 
be more thoroughly felt than it would other- 
wise be. All who can grasp the ideas of com- 
parative punishment must bo impressed by 
the coupling of death with death. It is this 
which constitutes the value of public execu- 
tions, considered as a deterrent influence and 
compared with private executions. The bulk 
of the crowd around the gallows are probably 
very brutal persons. Indeed, some prison 
official has said that every murderer he ever 
knew had seen some other murderer hanged. 
The remark may bo well founded and general, 
though it might as well have been made of 
any sight which is only pleasure to coarse 
tastes. But it goes no way towards showing 
that public executions are inefficient. The 
persons whom it is sought to influence are not 
a crowd, but the nation, into which the crowd 
is immediately absorbed. Every spectator of 
an execution relates his experience, and every 
one, as he does so, preaches unconsciously on 
the awful text, " Whoso sheddeth man's 
blood by man shall his blood be shed.*' That 
it may not be shed too profusely, either by the 
hand of the assassin or that of the public 
executioner, will always be the aim of a wise 
as well as of a merciful government; but there 
is the mercy that murders as well as the 
severity, and a poet has said of Robespierre — 

lf Once, as if sick of blood upon his brow, 
He fled the judgment seat, lest there his breath 
Should haply doom some criminal to death." 

And history has told us what came of his 
extravagant sensibility. If the Commission 
had confined itself to "' agreeing to differ," its 
labours would have been thrown away, and, at 
all events, it would have done no mischief, but, 
unfortunately, the temptation to justify their 
own existence was too strong upon them, and 
they recommend a verbal alteration in the law 
as to murder, but upon this verbal alteration 
important consequences are to attach. We 
are to have murder in the first degree as well | 



as murder in the second degree. The first is 
to be capital, the second is not Now we fear 
we are as little in favour of the report upon 
this subject as we are in * favour of Mr. Fitz- 
james Stephen's new definition of murder, 
which that learned and very able gentleman, 
in a pamphlet recently published, considers 
will solve all the difficulties incident to 
administering justice according to certain 
fixed rules. Human language never can be 
used with sufficient precision to exclude the 
possibility of embracing by generality words 
differing widely in the degree of moral delin- 
quency which they involve. We do not be- 
lieve it is possible, by the most careful and 
deliberate consideration, so to frame your 
language as to adapt it to the infinite variety 
of human circumstances, nor do we think it 
desirable if it were possible. Take the ordinary 
case of killing in a quarrel or in hot blood 
upon provocation, would it be desirable to 
have marked out with the precision of a 
chemist weighing out his drugs, what circum- 
stances of provocation, and how many of them, 
should reduce killing from murder to man- 
slaughter ? Where is the supposed mischief 
of leaving it to a tribunal to determine in each 
particular case the principle of the law being 
clear enough ? Now Sir M ichael Foster, in a 
treatise to which Mr. Stephen hardly does 
justice, has described the principle upon which 
the question of murder or manslaughter is to 
turn, in words which seem to us to require no 
commentary. In speaking of the malice afore- 
thought, which is a necessary ingredient of 
murder, Sir M. Foster says — 

11 When the law maketh use of the term 
malice aforethought as descriptive of the crime 
of murder, it is not to be understood in that 
narrow restrained sense, to which the modern 
use of the word malice is apt to lead one, a 
principle of malevolence to particulars; for 
the law by the term malice in this instance 
meaneth, that the fact hath been attended with 
such circumstances as are the ordinary symp- 
toms of a wicked, depraved, malignant, spirit." 

" In the same latitude are the words malice 
aforethought to be understood in the statutes 
which oust clergy in the case of wilful murder. 
The malus animus, which is to be collected 
from all circumstances, and of which, as I 
before said, the court and not the jury is to 
judge, is what bringeth the ofience within the 
denomination of wilful, malicious murder, 
whatever might be the immediate motive to it ; 
whether it be done, as the old writers express 
themselves, "Ira vel odio, vel causa lucri," 
or from any other wicked or mischievous in- 
centive. And I believe most, if not all the 
cases, which in our books are ranged under 
the head of implied malice, will, if carefully 
adverted to, be found to turn upon this single 
point ; that the fact that hath been attended 
with such circumstances as carry in them 
plain indications of a heart regardless of social 
duty, and fatally bent upon mischief! 
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If an action, unlawful in itself be done 
deliberately, and with intention of mischief or 
great bodily harm to particulars, or of mis- 
chief indiscriminately, fall it where it may, 
and death ensue against or beside the original 
intention of the party, it will be murder. But 
if such mischievous intention doth not appear, 
which is matter of fact, and to be collected 
from circumstances, and the act was done 
heedlessly and incautiously, it will be man- 
slaughter ; not accidental death, because the 
act upon which death ensued was unlawful. 

And it ought to be remembered that in all 
other eases of homicide upon slight provoca- 
tion, if it may be reasonably collected from 
the weapon made use of, or from any other 
circumstance, that the party intended to kill or 
to do some great bodily harm, such homicide 
will be murder. The mischief done is irrepar- 
able, and the outrage is considered as flowing 
rather from brutal rajje or diabolical malignity 
than from human frailty ; and it is to human 
frality, and to that alone, the law indulge th inr 
every case of felonious homicide." We think, 
besides, being an authoritative exposition of 
the law, this is excellent good sense. Guided by 
such a criterion as Foster points out, what 
tribunal could be better adapted than a judge 
and a iury — the one to expound the law, and 
the other to find the fact, whether in each 
particular case a man has been guilty of 
murder f Mr. Stephen wants a rigorous in- 
flexible verbal definition. The Commis- 
sioners, in effect, wish to remit a question of 
law to the jury. 

Now observe how Mr. Stephen deals with 
the subject — 

"1. Homicide is either accidental, or 
justifiable, or criminal. Accidental or justifi- 
able homicide are sufficiently ascertained by 
the law as it stands. 

u 2. Criminal homicide is either murder or 
manslaughter. 

"3. Murder is criminal homicide committed 
without provocation, and either with an inten- 
tion to inflict bodily injury or violence likely 
to cause death, coupled with indifference 
whether death is caused or not 

"4. Manslaughter is criminal homicide com- 
mitted without either of these intentions, or 
with either of these intentions, but under 
provocation. 

"5. Provocation is conduct likely to cause 
uncontrollable passion in an ordinary man. 
Acts are said to be done * under provocation' 
only if the person committing them is, in fact, 
thrown by them into an uncontrollable pas- 
sion, and does the act while so deprived of 
self-control." 

The reader will observe the words, uncon- 
trollable passion, introduced into Mr. Stephen's 
definition ; " uncontrollable passion" itself 
requires definition. 

Is the passion to be the passion of an ordin- 
ary man, and the provocation such that an 
ordinary man could not resist the temptation 
to kill ? If the amount of temptation to kill, 



and the tendency of ordinary men to yield to 
such a sad temptation, are to be elements in 
the consideration here, we have an alteration 
of the law, with a vengeance. If, on the other 
hand, Mr. Stephen means that such provoca- 
tion only is pointed to as would provoke men 
who are ordinary in respect of their observance 
of moral law and social duties, his definition 
is an effort — and, we think, an unsuccessful 
effort — to fasten by the iron framework of a 
definition the spirit and vigour with which 
Foster describes a principle applicable to all 
circumstances, but incapable of being render- 
ed into one sentence of definition. It is re- 
markable that in looking over foreign codes 
the distinction between murder and man- 
slaughter is one which is arrived at by various 
modes of speech, varying in expression, but 
really pointing to the substance of Foster's 
description. — Law Magazine. 



THB TRIAL OF THE PIX. 

The trial of the pix at the Exchequer (says 
Mr. Lawson*) is very ancient and curious, 
aad though carried on in an open court is ynt 
little known. The practice of summoning the 
court is as follows :— Upon a memorial being 
presented by the Master of the Miut praying 
for a trial of the pix, the Chancllor of the 
Exchequer moves His Majesty in cdhnoil for 
that purpose. A summons is then issued to 
certain members of the Privy Council to meet 
at the office of the Receiver of the Fees in his 
Majesty's Exchequer at 11 o'clock in the fore- 
noon of a certain day. A precept is likewise 
directed by the Lord High Chancellor to the 
warden of the Goldsmith's Company, requir- 
ing them to nominate and set down the names 
of a competent number of sufficient and able 
freemen of their company, skilful to judge ?f 
and present the defaults of the coins, if any 
should be found, to be of the jury to attend 
at the same time and place. This number is 
usually twenty-five, of which the Assay Master 
is always one. When the court is formed the 
clerk of the Goldsmith's Company returns the 
precept, together with the list of names ; the 
jury is called over, and twelve persons are 
8 worn. The following is the form of the oath 
as administered to a jury in March, 1847 : — 
Ton shall well and truly, after your knowledge 
and discretion, make the assays of those 
moneys of gold and silver, and truly report 
if the said moneys be in weight and fineness 
according to the Queen's standard in the 
Treasury for coins; and also if the same 
moneys be sufficient in alloy, and according 
to the covenants comprised in an indenture 
thereof, bearing date the ,6th day of February, 
1817, and made between his late Mojenv, 
King George the Third, and the Right H.m. 
William Wellesley Pole. So help you. God." 
The above oath having been administered, the 
president gives his charge to the jury, that 

*L»WMmt History of Banking. Effingham WIU jt . 
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they examine by Ire, by water, by touch, or 
by weight, or by all or by tome of them, in 
the most just manner, whether the moneys 
were made according to the indenture and 
standard trial pieces, and within the remedies. 
The jory then retire to the court room of 
the Duchy of Lancaster, whether the pix is 
removed, together with the weights of the 
Exchequer and Mint, and then the scales 
which are need on these occasions are sus- 
pended, the beam of which is so delicate that 
it will turn with the merest trifle, when load- 
ed with the whole of the weights, 48ft 80s. in 
each scale. 

The jory being seated the pix is opened, 
and the money, which had been taken out of 
each delivery and deposited therein, inclosed 
in a paper parcel, under the seals of the War- 
den, Master, and Comptroller of the Mint is 
given into the hands of the foreman, who 
. reads aloud the indorsement, and compares 
it with the account that lies before him. He 
then delivers the parcel to one of the jury, 
who. opens it and examines whether the con- 
tents agree with the indorsement. When all 
the parcels have been opened, and found to 
be right, the moneys contained in them Ire 
mixed together in wooden bowls and after- 
wards weighed. Out of the moneys so ming- 
led the jury take a certain number of each spe- 
cies of .coin to the amount of a pound weigh I 
for the assay by fire ; and, the indented tria- 
pieces of the gold and silver of the dates spe- 
cified in the indenture being produced by the 
proper officer, a sufficient quantity is cut from 
either of them for .the purpose of comparing 
with it the pound weight of gold or silver which 
is to be tried, after it has been previously 
melted and prepared by the usual method of 
assay. 

When that operation is finished the jury 
return their verdict, wherein they state the 
manner in which the coins they have examined 
have been found to vary from the weight and 
fineness requirod by the indenture, and whe- 
ther and how muoh the variations exceed or 
fall short of the remedies which are allowed ; 
and according to the terms of the verdict the 
master's quietus is either granted or withheld. 
As far back as there is any record of these 
proceedings, to the honour of those gentlemen 
who have held the important office of Master of 
the Mint be it told, there has never been a de- 
viation from the appointed standard of value. 
— Banker J Magazine. 



Late one afternoon, about 1810, a lad en- 
tered a City banking house with a cheque, 
which he presented. He had been sent by 
his master, who in the hurry of business had 
forgotten to sign the document The defect 
was immediately discovered on its presenta- 
tion. u Take that back, my boy," said a 
benevolent but very business-like old gentle- 
man, u and get it signed ; " looking at the 
boy as though every word were a lesson to 
him for life But to the inexperienced mind 



of the boj, who had just entered on his first 
place, and who was as guileless as he was 
untutored in finance, this seemed rery un- 
necessary trouble ; besides whieh he had been 
told to make haste, and he knew that his going 
back would prevent his master having the 
money that day. So, looking up innocently 
at the beaming face of the venerable gentle- 
man, whose eyes twinkled over his spectacles, 
he asked " Can't I sign it for him, sir r" The 
whilom genial face flushed with horror at the 
thought, and transfixing the boy with a look, 
u If you want to he hanged you can ! " he 
said, in a tone which ear French neighbours 
would call decidedly pronounced. Those were 
hanging days for forgery, and as the little fel- 
low (who throughout a long and honourable 
commercial career never forgot the abrupt but 
kindly hint of the banker) had no desire to he 
hanged, he chose the lesser eviL 
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COURT OF ERROR AND APPEAL. 



(Beptted 6y Alex. G*a»t, Esa^, Barrister at Lom y BtmnrUr 
to the QmrL) 

Mills v. Kihqx 
Fraction— Arbitration. 

On a reference to Arbitration at Nui /Vint the order re- 
quired the arbitrator, at the request of either party, to 
•tote any special tots for the ofAofon of the court; and 
and the court «u thereupon empowered to direct the 
▼erdlet to he altered or amended, as the court might 

. think proper. The arbitrator having etated a case for the 
opinion of 1 he court, the court made a rule thereon, and 
an appeal wu brought against the judgment or decision 
exp r essed In the rule. 

Heid, that no nppeal would lie, and that aa Judgment had 
not been entered, error could not ha br o u g ht . 



Appeal from the Court of Common Pleas. 
The judgment in that oonrt is reported in 14 U. 
C. C. P. 22S. 

The respondents objected— I. That the decis- 
ion of the Court of Common Pleas now sought 
to be appealed against by the defendants, is not 
the subject of appeal. 

2. That no appeal lies upon an Interpleader 
issue. 

8. That no appeal lies upon a special case 
stated by an arbitrator. 

Strong, Q. C, and Burton % Q. C , for the appeal, 
referred to WiUon v. Kerr, 17 U. C. Q B. 168 ; 
and the practice as to special cases as pointed 
out in sections 157 ft 162, C. L. P. Act, U. C. 

Crooks, Q. C., contra, cited Attorney- General 
v. SUUm % 10 Jur. N. S. 446 ; King v. SimmowU, 
7 Q. B. 289; Withen v. Parker, 4H.&N. 810 ; 
2 Lush. Prao., ed. of 1865, 775, C. L. P., Aot, 
(English) I860; Oumm ▼. Tyrit, 14 W. Rep. 
486, 4 B. ft 8. 680 ; Wheelton v. Barduly, 5 
Jnr. N. 8. 14; Elliott v. Bishop, 11 Ezch. 821 ; 
Baggalay v. Borthwieh, 10 C B. N. 8. 61 ; 
Howell t. London Dock Go , 2 L. T. N. 8. 604, 
6 Jur. N 8. 676 

The judgment of the court was delivered by 

Drapbb, C. J. — This was an ordinary inter- 
pleader, to try the title to certain goods taken in 
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ueedtion by the sheriff at Wentworth, under a 
fi. /«. The plaintiff below was the claimant, and 
the defendants were the execution oreditors. 
The istet-pleader order direeied the question to 
be tried bj a jury. At Nisi Priut a verdict was 
taken for the plaintiff bj consent, and an order 
for s reference was mode, bj whioh, among other 
things, it was declared competent to the arbi- 
trator and he was required, at the request of 
either party, to state any special fact for the 
opinion of the court, who were thereupon em- 
powered to direct the verdict to be altered or 
amended, and entered as to the goods as to which 
neh special feet might be found, either for the 
claimant or exeoution creditors, as the court 
night think proper. 

The arbitrator stated a ease for the opinion 
of the court, and afterwards the court made 
a rale ordering that the verdict already entered 
for the plaintiff should stand, as to oertain of 
the goods in question, with certain exceptions, 
and aa to the goods excepted, and oertain other 
goods, the verdict was to be entered for the 
defendants. 

No proceeding appears to have been taken in 
the court below einoe the rule was made. The 
appeal is against the judgment or decision ex- 
pressed in the rale. But the eppeal is prema- 
tare; or rather, the appeal does not lie ; and as 
the judgment has not been entered, error cannot 
be brought. 

Con. Stat. U. C, ch. 22, sec. 167, enables 
parties after issue joined by consent, or order of 
s judge of the oourt in which the action is pend- 
ing, to state the facts of the case in the form of 
especial case." Sec. 162 enables the arbitrator 
(isd tponte) on any compulsory reference under 
the act, or on any reference bv consent where 
the submission is or may be made a rule of court, 
unless the contrary be proved, to state bis award 
ss to the whole, or any part thereof, in the form 
of a special case for the opinion of the oourt 

An appeal shall lie from a judgment upon a 
special verdict, unless the parties agree to the 
contrary, and the proceedings for bringing a 
special case before the Court of Error and Appeal 
(ball, as nearly as possible, be the same as in 
the oaae of a special verdict, and that court (i. a., 
of Error of Appeal,) shall draw any inference of 
fat from the facts stated in the special oaae 
vhich the court by which the ease was originally 
decided ought to have. 

This provision differs in words from the English 
C L p. act of 1864, which (sec. 82) instead of 
Mjiog « an appeal shall lie from," enacts that 
"error may be brought upon," <fco. But the 
English statute contains the following provision, 
cot to be found in our Consolidated Aot ; that 
the Court of Error shall either affirm the judg- 
ment, or give the same judgment as ought to 
have been given in the court in whieh it was 
originally decided; but the Uth section of our 
Consolidated Act contains in substance and effect 
the same provisions, as applicable to all cases 
brought before it 

The term •• appeal," is used in the act as 
meaning the same thing as bringing a writ of 
"ror, except where the more technical and 
Precise sense of each term, and specially of 
" error," U from the oontoxt obviously intended. 
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89 Vie. ek. 24, Me. 73— JRuttrr— < 
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The Registrar was required to reoord a certificate of Impen- 
dent auecttng " lot number sixteen la the ninth eonceeelon 
of the township of Krln, and lota numbers fourteen and 
fifteen In the tenth nun wanton of the same township," 
whieh he refoesd to do* as the west halves of lots fourteen 
and fifteen had been laid out Into Tillage lota according to 
a plan filed In his office. On application for a mandamus, 
M*d> that so far aa regarded the west halves he was right, 
for by the Registry Aot 99 Vic eh. 24, see. 73, the certifi- 
cate should shew the village lota affected. 

The point being new, and there being no difficulty in record- 
ing the certificate against lot 16, the rule for a mandamus 
' without costs. 



[Q.B- H.T.,1866.] 

Fretman, Q.C., obtained n rnle calling on Jas. 
Webster, Registrar of the County of Wellington, 
to shew eanse why a writ of mandamus should 
not issoe, directing him to register a certificate 
of a deputy registrar of the Court of Chancery, 
which certificate was as follows : — 

"In Chancery. — I certify thst in a suit or 
proceeding in Chancery between Wm. Thompson 
and John Barns, plaintiffs, and Chas. McMillan 
theyonnger, Hugh McMillan, Charles McMillan, 
and Donald MoBain, defendants, some title or 
interest is called in question in the following 
lands, vis. : Lot number sixteen in the ninth 
concession of the township of Erin, and lots 
numbers fourteen and fifteen in the tenth conces- 
sion of the same township. 

(Signed) •' Wm. Lsgoo, 

•* Deputy Registrar. 

«• Hamilton, 12th January, A.D. 1866." 

Upon the same being presented to him, and 
his legal charges being paid ; and why he should 
not pay the ooets of this application. 

From the affidavit and papers filed on moving 
the role, it appeared that Mr. Prondfoot. the 
solicitor of the applicants, on the 12th of January 
last forwarded by poet to the Registrar of Wel- 
lington the certificate referred to in the rale, 
with a fee of fifty cents, and requested him to 
register the same in his offioe ; that on the 16th , 
of the same month the Registrar returned by 
mail the certificate to Mr. Proudfoot, stating in 
his letter that it cooed not be registered. in its 
present form, nnder the Registry Aot of last ses- 
sion, 29 Vic. eh. 24, giving as a reson that so far 
as the greater parts of lots fourteen and fifteen, 
in the tenth concession were oonoerned, they had 
been laid out as a village for many years, and 
the plans thereof duly registered, and that, in 
oases where plans had been so filed, nnder the 
73rd section of that act, instruments affecting 
the lands or any part thereof shall conform to 
such plans, and stating that it was out of his 
power to register the certificate in its present 
form. The Registrar also stated that so far as 
lot sixteen in the ninth concession was oonoerned, 
no difficulty presented itself. 

Mr. Proudfoot on the receipt of the Registrar's 
letter, re-enoloeed the certificate to him, request- 
ing him to register it, and the Registrar again 
returned it and the fifty oeats, declining to plaoe 
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it on record, upon which this application was 
made. 

Gwynne, Q C, shewed causa for tha Registrar, 
and Freeman, Q C, supported his rule. 

Upon the argument tha following facts ware 
admitted, being redaoed to writing and signed 
bj the counsel : — 

That the Tillage of Erin is an unincorporated 
Tillage : that it comprises within its limits the 
east halves of lots numbers thirteen, fourteen 
and fifteen, in the 10th concession of the town- 
ehip of Erin : that maps or plans of the said 
several lots surveyed into Tillage lots have been 
registered fin the Registry Offioe of the County 
of Wellington bj divers partiea laying out snob 
lauds into village lots : that tha west half of lot 
fifteen in the 10th concession is subdivided into 
92 village lots, designated by appropriate num- 
bers upon the map or plan thereof, which map 
was filed in tha RegistryOffioe on the 21st June, 
1858, and the west half of fourteen in the 10th 
concession is subdivided into 24 village lota, 
designated by appropriate numbers ou tha map 
or plan thereof, which was likewise filed in the 
Registry Office in 1858; that on the 8rd of 
January, 1861, the Corporation of the Township 
of Erin filed in the said Registry Office a new 
map or plan, containing on the one map all the 
separate plans or surveys of the said village 
previously filed, including the plans of the west 
halves of fourteen and fifteen, pursuant to the 
provisions of Con. Stat. U. C. ch. 89, sec 79 : 
that since the filing of the last mentioned plan 
no index of the west halvea of lots fourteen and 
fit teen in the 10th concession of Erin has been 
kept in the Registry Office, but all registries 
upon any part of those lots have been entered on 
the index kept of the plan, and of the numbers 
a8 designated therein : that the indices of the 
cast halves of lots fourteen and fifteen in the 
10th concession, not being within the village, 
ate still kept as before — namely, as patented: 
that the applicants herein demanding registra- 
tion of the lit pendent required the Registrar to 
register it upon the west halves of fourteen and 
fifteen, as the as me were patented, and the fee 
tendered was fifty cents: that sales have been 
made of lots as laid down on the plan, and the 
deeds registered in accordance with such plan. 

Morrison, J., delivered the judgment of the 
court. 9 

The principal point arising for our determina- 
tion is. whether it was the doty of the Registrar 
to register the lit pendent in the terms in whioh 
it is expressed. 

The net of last session, chapter 24, repeals in 
express terms the former Registry Aot, cb. 89, 
('on. Stat. U. C and several sets in smendment 
of the en me, with a saving clause providing that 
nil registrations, official acts, records, matters 
and things done in pursuance of any or either of 
the repealed acta, shall, where they are valid 
sud effectual at the time of the passing of the 
act, remain and continue to be valid and effectual 
to all intents and purposes. And by the third 
clnuse so much of all other statutes, parts and 
clauses of statutes, aa relates to the proof re- 
quired for and the mode of registration of instru- 
ments and the filing of plans, are repealed. 



The 78th section of the Repealed Act, oh. 69, 
enacted that any person who surveys and subdi- 
vides any land into village lota differing from the 
manner in which such landa were described aa 
granted by the Crown, shall lodge with the 
Registrar a plan or map of such village lota, 
shewing the numbers and ranges of snoh lots, 
and the names, &e., of the streets by which such 
lots may be in whole or in part bounded, &o ; 
and thenceforth the Registrar shall keep an index 
of the land described in such map or plan aa a 
village or part of a village. And by the 79th 
section it is provided that where an unincorpo- 
rated village comprises different parcels of land 
owned at the original division thereof by two or 
more persons, and the same waa not jointly sur- 
veyed and laid out into a village plot, and when 
no entire plan or map of the village haa been 
deposited with the Registrar, the municipality 
of the township within whioh the village is sit- 
uate shall immediately cause a plan or map of 
anch village to be made on the scale required by 
law, and to be deposited in the Registry Offioe of 
the oounty within whioh the village is situate. 

A similar enactment is to be found in cb. 93, 
sec 48, Con. Stat U. C, relating to survey of 
landa. Sections 89, 40, 41 and 42 of that act 
also declare the mode by which plans of villages 
or original divisions thereof shall be surveyed, 
and the duty of the Registrar upon the aamo 
being deposited in his office ; and by the 43rd 
olause of that act it is enacted that every Regis- 
trar shall keep a separate book for the register- 
ing of title deeds of lands tituate in any auch 
village, in the same manner as is by law required 
for registering title' deeds for lands situate in 
townships. 

By the operation of these several enactments 
it appears very clear to me, that up to the time 
the present law came into force it was the duty 
of the Registrar to keep a book for the register- 
ing of title deeds of lands situate in a village, 
in the like manner as that required for register- 
ing titles to lands in a township ; that is, regis- 
tering the instrument affecting any village lot in 
the Registry Book of the office in the usual 
manner, and numbering it consecutively aa 
received with other instruments affecting lands 
within the oounty, and also entering in the index 
book required to be kept for each village (which 
index book contained each lot designated or 
shewn on the plan filed), opposite to each lot, a 
reference to each instrument registered affecting 
the same, ao that upon turning to the index and 
referring to the number of the village lot, there 
could be seen at onoe references to any instru- 
ment on registry, affecting it or any part of it, 
since the depositing of the plan. 

Upon an examination of the repealed statutes, 
however, it will be seen that it was not impera- 
tive that instruments affecting the lands covered 
by such village lots should be registered in 
accordance with or conform to the plan lodged 
in the Registry Office ; nor could the Registrar 
refuse to register any instrument which on its 
face affected any township lot or a part thereof, 
and which could have been registered and index- 
ed (if such village never had been laid out), aa 
the same was patented. 

The 78rd section of the act of last session en- 
acts that whenever any land or original township 
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bt has been surveyed or subdivided into village 
lots, the person or corporation. Ac, making each 
surveyor subdivision, shall within three months, 
&c, lodge with the Registrar a plan or map of 
the same, shewing the numbers, Ac, of village 
lots aod names of streets, &o., and tbeooeforth 
the Registrar shall keep an index of the lands 
described or designated by any number or letter 
on inch map or plan, by the name by whioh 
such person or corporation designates the same, 
in manner provided by the act. And all instru- 
ments affecting the land, or any part thereof, 
executed after sneh plan, shall oonform thereto, 
otherwise the same shall not be registered. And 
the clause is declared to apply to lands already 
•orveyed and subdivided. 

It is, we think, evident that the legislature by 
this clause, which contains the material parts of 
seteral of the provisions of the repealed act, 
intended to remedy what was considered a defect 
as the law formerly stood, the want of uniform- 
ity in the registration of instruments affecting 
lands originally township lots, and laid out into 
village lots, and making it compulsory upon per 
eons claiming title to lands forming the site of a 
Tillage, after the plan of the same has been dnly 
prepared and deposited in the proper office, to 
register all instruments affecting any of such 
Tillage lots in the same manner as if the village 
lota were from that time described as such in 
grants from the Crown, the chain of title and 
instruments affecting the land prior to the lodg- 
ing of the plan being registered and indexed 
•gainst the original lot as patented, in the man- 
ner provided for township lets: one of the 
objects the legislature had in view by compelling 
men a course of registry being to simplify the 
state of the title in the Registry Office ; so that 
any owner, intending purchaser, or person inte- 
rested in ascertaining the title to any particular 
Tillage lot, could by a glanoe at the Registry 
index book see from the references set against 
tbe particular village lot the instruments affect- 
ing it on registry since the date of the filing of 
the plan. 

From tbe la.) gunge of the 73rd section it is in 
oar judgment very clear, that, so far as tbe west 
baWes of lots fourteen and fifteen in the tenth 
concession are concerned, every instrument af- 
fecting any of tbe village lots oomprised within 
tbe limUa of these half lots presented for regis- 
try must conform to the plan filed of record in 
the office ; aod that what is meant by the words 
"conform thereto," as used in the section, is, 
that the instrument must shew on the face of it 
what particular village lots, and by their desig- 
nation on the plan, it is intended to affect. 

We are therefore of opinion that tbe Registrar 
*a» not bound to register the lit pendent as far 
u the same related to the west halves of fourteen 
snd fifteen in the tenth concession of Erin, in 
the terms in which it is expressed ; and that this 
rule should be discharged. 

As to costs, the question being a new one, and 
the Registrar admitting that so far as lot sixteen 
ft the ninth concession was concerned no diffi- 
culty presented itself to the registering of the 
fa pendens as against that lot, the rule will be 
discharged without ooets. 

Rule discharged, without costs. 



Lbsub v. Ehhohs bt al. 

Cbuntv Chart— Death of judge— Effcd of. on rules pending— 

A rate to nUr a nonsuit hating be«a gi anted in the County 
Court la April tana, was duly enlarged until the follow- 
ing term. Tbe judge died before that term began, and no 
successor was appointed until after Its expiration but tbe 
clerk of tbe court granted a rule to enlarge It. It wu 
argued In October term before the new judge, who treated 
it as still pending, and gare judgment. Bdd , that be wu 
right. 

The plaintiff declared upon a note aa made by the defend- 
ant* jointly and severally. Quart, whether the Interlin- 
eation of the words u jointly and severally/' of which no 
explanation waa offered, could be • aken advantage of under 
nanfsMtf or whether a special plea waa requisite. 

[Q. &, H. T., 1866.] 

Appeal from the County Court of Hastings. 

The plaintiff declared as payee of a note made 
by the two defendants, jointly and severally, with 
a third person. Plea, Non fecit, by each defen- 
dant separately. 

At tho trial the handwriting was proved. It 
had stamps on it initialed by the payee to double 
the necessary value, but no proof was given as to 
when they were affixed. 

A number of elaborate objections were taken 
on motion for nonsuit: in substanoe, that the 
stamps were not duly affixed, and that on the 
face of the note the words •• jointly and sever- 
ally were Interlined, and no explanation offered 
respecting it. 

There was a verdict for the plaintiff, with leave 
reserved to enter a nonsuit. 

The ease was tried before a judge since decea- 
sed, and it did not appear from his notes that 
any thing was left to the jury or any direction 
given to them. 

In the following April term a rule for nonsuit 
was moved, on a series of voluminous objections, 
whioh, it was remarked by the court above, 
might have been as intelligibly expressed in as 
many lines as there were folios of writing. 

This rule was duly enlarged to the ensuing 
term of July. The judge died before that term, 
and no successor was appointed till its expiration. 
The olerk of the court, however, granted a rule 
to enlarge it ^ and in October term the rule was 
argued before the new judge, the plaintiff pro- 
testing against his taking cognisance of it, and 
insisting that it was a lapsed rule. The learned 
judge considered the rule still pending. 

As to the objection on the stamp act, he ruled 
that a plea was necessary to raise the point 
But as to the unexplained interlineation, he held 
it was fatal to the plaintiff's right to recover, 
and that it could be taken advantage of under 
non fecit ; and he made the rule absolute to enter 
a nonsuit 

The plaintiff appealed. 

Jellett, for the appellant, cited Tay. Ev. sec. 
1616; Bishop v. Chambre, 3 C. & P. 66 ; Tay- 
lor v. Mostly, 6 C. & P. 278 ; Hemming v. Trenery, 
9 A. & E 926; Maton v. Bradley, 11 M. & W. 
691 ; Chit Com. L., Ed. 1864, Vol. II. p. 783. 

C. S. Patter ton, contra, cited Davidson v. 
Cooper, 11 M. & W. 778 ; Cock v. Coxwell, 2 C; 
M. & E. 291 ; Perriny v. Bone, 2 C. & P. 401 . 
Baxter v. Baynes, 16 TJ. C. C. P , 237. 

Haoa&tt, J., delivered the judgment of the 
court. 

We see no reason to question the learned 
udge's decision in treating the rule as still 
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pending. The reason of the thing and the ne- 
cessity of the case are in faTor of his view. The 
plaintiff's argument would go the length of hold- 
ing that the death of the Judge would render 
void or impossible everything requiring to be 
done as of that term: that in fact as a Court of 
Record it would be extinct. We think the rule 
was to be disposed of in due course in the fol- 
lowing term, and the clerk's aot in issuing a rule 
would preserve the primA fads regularity of the 
proceeding. 

Whether tbe objection as to the interlineation 
required a special plea is a point involved in much 
doubt, and the text writers differ in their view. 
Taylor on Evidence, sec 269, says: "So, in 
conformity with the rule of law established by 
the cases of Hemming v. Trenerv, 9 A. & E. 926, 
and Davidson v. Cooper, 11 M. & W. 7^7, a 
defendant, under a plea that he did hot make 
the note or accept the bill, cannot set up a de- 
fence that the instrument has been subsequently 
altered, unless the alteration is such as to ren- 
der tbe stamp inefficient. Some doubts may be 
entertained whether this rule would prevail in 
cases where the plaintiff declares on the instru- 
ment as altered; for although this appears to 
have been the form of the declaration in Parry 
v. Nicholson, 13 M. & W. 778, the attention of 
tbe court was not drawn to that fact, the altera- 
tion being in truth nn immaterial one." 

In Hyles on Bills, Ed. 1862, p. 803, it is said: 
"It is oonceived, notwithstanding some- recent 
cases, that the alteration of a bill or note need 
not, when the plaintiff declares on the instru- 
ment in its altered Mate, be specially pleaded. 
When altered, it is no longer the same instru- 
ment that the defendant signed, and moreover 
there is no stamp applicable to the altered in- 
strument, so that it cannot be looked at by the 
jury to prove the new contract." 

In the last edition of Chitty on Bills, 1859, p. 
881 the rule is qualified thus: " It is submitted 
that .the rule laid down on this question by a 
learned text writer'' (Byles) "viz., that an alte- 
ration need not be specially pleaded when, the 
plaintiff declares on the instrument in its altered 
state, requires qualification * * the rule 
would seem to be, that when the plaintiff so 
declares on the instrument that he must prove it 
in its altered state, the defence is open to the 
drawee under non aceepit; for then it may be 
said, as was observed by Alderson, B., in Cock 
v. Coxweli, 2 Cr. M. k R. 291, < He has pleaded 
it specially, by saying that he did not acoept the 
bill you declared on and produced in evidence, 
but a different one.' " 

Tbe latest case to be found seems to be Parry 
v. Nicholson, 18 M. & W. 778. There the bill 
was declared on as dated 22nd March, payable 
at three months from date. When produced it 
was found the date had been altered from the 
2nd to the 22nd. It was objected that this ob- 
jection required a special plea, and could not 
avail on non aceepit. The court in term held that 
a special plea was necessary, the date was imma- 
terial, Parke, B., saying, "When it is produced 
in evidence it is such a bill as the one described. 

* * The plaintiff U to explain it, if the 
issue in the oause makes it material. * * We 
concur in the decision in the case of Hemming v. 
Trtnery" and also Mason v. Bradley t and David- 



eon v. Chop* : "We haw Rone of ue the slight- 
est doubt mpo* the point'* 

It is not easy to see how the date of a bill is 
immaterial. It accelerates or delays the time of 
payment and the time for notifying the endorser, 
&ov It Bight perhaps be urged here that the 
words "Jointly end severally 5 ' do not on the 
issue of non fecit make any material difference. 
The defendants sued would be equally liable on 
a joint note, if they did not plead the non-joinder. 

The law seems in a meet unsatisfactory state 
on the authorities. 

When evidence is given as to the alteration, it 
becomes a question for the jury. In the absence 
of any explanation, it teems there is nothing to 
be left to the jury on the mere inspection of the 
instrument— Knight v. Clements^ 8A.a£. 215* 
Taylor on Evidence, see. 1616. 

But the ease before us is very peculiar. We 
have been shewn a photograph of the note. It 
is a printed form : 4 \— - after date for value 
received," — " promise to pay," leaving a very 
small space for the word " 1 " or " we," so that 
for a note intended to be joint and several it was 
absolutely necessary to interline the words ; and 
this would seem to lessen the presumption of 
anything being wrong. 

We think, on the whole, that the safer course 
would be, instead of ordering a nonsuit, to direct 
a new trial without costs. The judge's death 
has deprived as of any insight into his direction 
to the jury, The parties aow see the difficulties 
on either side. The defendant (if so advised) 
may apply to add any pleas patting on record 
his objections on the stamp aot or as to the al- 
leged alteration, and the plaintiff very possibly 
oan be prepared with fuller evidence on both 
these points. 

We feel a great difficulty in reconciling tbe 
decision in Parry v. Nicholson with the opinions 
of some of the text writers. As long as it stands 
unreversed, it seems to as difficult to say that a 
special plea is not necessary in a case like the 
present The reason of the thing would seem 
to be that non fecit expressly puts in issue that 
defendant made the note declared on. 

We think the most discreet course will be to 
allow the appeal, and direct a new trial without 
oosts, to allow the facts to be more fully inves- 
tigated. 

Appeal allowed. 



Martin v. MoGharlbs. 

Practice— Service of writ— Affidavit of service— Ityxtt in 
jurat— Moving to set aside judge'* order. 

A jurat to an affidavit " 8worn before at" *«.. omitting the 
word me, HtUL, sufficient— for all might do read as one 
continuous sentence, when it would moan that it was 
sworn before the commissioner signing. 

An affidavit of service of a writ of summons In ejectment 
need not state that the copy served was endorsed with t bo 
name and residence of the attorney, nor that such endorse- 
ment was made on the writ within three days, nor that 
the service was effected upon tbe person or tenant in pos- 
session. 

Where such writ is tendered to defendant, and plsced within 
his reach, and its character explained, SembU. that this is 
a personal service, though he refuses to take It up. 

Where proceedings are set aside in Chambers on defendant's 
application, on payment of costs, the court will noi inter- 
fere merely as regards costs except In a very stronir cas* : 
and defendant haying taken out the order cannot be heard 



to set it aside. 
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Od the 5th of February, Mr. Justice Morrison 
made an order, founded on a summons granted 
on the 20th of November last, on lbs application 
of the defendant, setting aside the judgment 
signed by the plaintiff in this cause and all sob- 
sequent proceedings; but to this, for which 
defendant asked, the learned judge on consider- 
ing the matters brought before him, added this 
condition, that the defendant should pay to the 
plaintiff the costs of entering the judgment and 
of Oat application, which he fixed at the sum of 
$6, and also the sheriff's fees upon the execution 
of the hob. foe. pot. 

J. A. Boyd moved for a rule to shew cause 
wby this order should* not be set aside, and why 
tbe judgment and execution in this cause and 
subsequent proceedings should not be set aside 
with costs, and a writ of restitution issue in favor 
of defendant, on the grounds : 

1. That the affidavit of service of the writ 
serein is defective in the jurat, in omitting the 
word 4 *me" therein. 

2. That such affidavit is defective, in not stat- 
ing that the eouyvof the writ served was endorsed 
with the name and place of residence of the 
attorney suing out the same, and that an en- 
dorsement of the day of the week and month of 
the service of said writ was made on the said 
writ within three days after such ecrvioe. 

8. That said affidavit is defective, in not stat- 
ing that the service of such writ was effected 
opon the person or tenant in possession of the 
premises in question. 

4. That there was no eervioe of amid writ upon 
the said defendant at all, and no notice' thereof 
given to him before judgment signed ; and there 
is no endorsement of toe day of the week and 
month of the service of said writ thereupon. 

5. That at all events there was no personal 
service of said writ, within the meaning of the 
02nd rule of court, so as to dispense with the 
necessity of a judge's order authorising Judgment 
to be signed herein. 

Doe Jackson ▼. Roe, 4 Dowl. 009 ; Ball v. 
Yu>U, 2 P. R. 242; 1 Chitty Rep. 118 note a; 
Thompson t. Slade, 26 L. J. Ex. 807; Lush. 
Prac. 3rd Ed., pp. 864, 867, were cited in sup- 
port of the application. 

Draper, C. J., delivered the judgment of the 
coon. 

As to the latter part of this application, the 
defendant's own affidavit shews it to be wholly 
nnnecessary, since it appears he is in possession 
and has been constantly resident on the premises 
since tbe ICth of October last, while an affidavit 
on the plaintiff's part shews that immediately 
aiter the execution of the writ of hob. /sc. pas. 
the defendant re-entered forcibly. 

Under the existing order, therefore, both judg- 
ment and writ of execution are set aside, and 
the whole complaint is that tbe defendant has to 
pty $5. 

As to this, it is urged that there were irregu- 
larities in the plaintiff's proceedings which enti- 
tled the defendant to have had the order made 
id big favor with costs, or at least without mak- 
ing him pay them. 

The first objection is, that the jurat to the 
affidavit of service is as follows : •• Sworn before 
at the," <fco., concluding in the usual form, and 



signed by the commissioner. The want of the 
word " me" is objected to. We think that we may 
read the whole jurat as one continuous sentence, 
when its sense and meaning is that the affidavit 
was sworn before the commissioner who sub- 
scribes tbe jurat. The seeond objection is not 
sustained by the books of practice. Nor is the 
third, so far as the action of ejectment is con- 
cerned. The fourth, which I inoline to think a 
defect, is, I think, cured at this stage. 

It appears sufficiently that the service was 
made on the defendant on the premises, and he 
seeks now an order to allow him to defend as 
tenant in possession. It is not, however, stated 
in all' the books of practice that it need be so 
stated in the affidavit of service, nor am I aware 
of any oase so deciding, though I should recom- 
mend its being done. 

As to the fourth and fifth objections, I think 
there was a service on the defendant personally. 
A man cannot be forced to accept a paper which 
is tendered to him, nor to pick it up when laid 
at his feet ; but if it is tendered to him, its 
nature or character explained, and placed imme- 
diately before him within his reach, and be will 
not take it, we are not prepared to say it is not 
a personal service, 'though the plaintiff would 
have saved himself trouble by getting a judge's 
order.* 

We have gone through the objections on which 
the defendant relies, and think they are not suf- 
ficient to call for our interference. But we are 
strongly adverse to entertain an application of 
this character, merely for tbe purpose of chang- 
ing an order as to costs. It must be a very 
strong case whioh would justify our giving a 
rale nisi on this ground ; and, lastly, the defen- 
dant cannot be heard to set aside an order taken 
out by himself 

Rule refused. 



Thi Quejsn v. Thb Court or Revision or the 
Town oi Cornwall. 

At*es*\*ent~Q(mrtof Revititm -Sub daspf notice of appeal to 
— W*ber—a &U.C.ch.M, «c W-Mandamu*. 

An elector served lb* clerk of the musidnaUty with notice 
that several persons bad been wrongfully inserted on the 
assessment roll, and others Omitted, or assessed too high 
or too low, and roqueting the clerk to notify them and 
ih« assessor when the matters would bt triad by the Court 
of Revision. OutheMndofMay the Court met, when it 
was objected for the parties named that six days' notice had 
not been given, bat only five. The Oonrt then adjotn ned 
until the 30th, directing proper notloe to be given, which 
the clerk omitted to do, and In consequence they refusal 
on the 90th to hear the appeal, and finally passed the roll. 
On application for a mandamus to compel them to hear 
and determine the matters, 

Bfld, that they were right, the six days' notice being im- 
peratively required by the act; and that the appearance 
of the parties by their eonnsel to object to the want of 
such notice was not a waiver of it 

SemUe, that, if this were otherwise, the proper course would 
have been a mandamus to the Mayor to summon the Court 
of Revision, under sec. 66 of the Assessment Aot 

[Q.&,H.T.,18M] 

• Tbe affidavit of service, made by a son of the plaintiff, 
stated that he went to defendant upon the lot in question, 
of which he was then in possession, and handed him a copy 
ot the writ, but as he refused to take It, deponent laid 1' 
down on the ground In front of and not over a yard from 
him, and at tbe sane time told him ft was a writ of eject- 
ment ; that deponent left it there, as defendant refused to 
rske it, and he could not say whether defendant picked it 
up cr not— Rep. note. 
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Id Trinity Terra last M. C. Ctmerm, Q. C, 
obtained a role for a mandamus nisi, direoted to 
the Court of Revision for the municipality of the 
town of Cornwall, commanding that court to hear 
and determine the oomplaint of Wo. Cox Allan, 
an eleotor and councillor of the town of Cornwall, 
against the assessment and non-assessment of the 
persons mentioned in osrtain notions served by 
the relator on the olerk of the municipality on 
18th of May last, and filed on this application. 

The affidavit of the relator set ont that he was 
an eleotor, &o. : that on the 18th of May last he 
served the elerk of the municipality of the town 
of Cornwall with four notices in writing, signed 
by himself, copies of which were attached to the 
affidavit filed. 

The first notice complained that 77 persons 
named therein were wrongfully iosertsd in the 
assessment roll for the year 1866, and it re- 
quested the clerk to notify the parties and the 
assessor of the time when the matters would be 
tried by the Conrt of Revision. The second 
notice complained that 87 persons therein named 
had been omitted from the roll. The third no- 
tice complained that 21 persons therein named 
had been assessed too low ; and the fourth notice 
complained that 18 persons named therein were 
assessed too high. The three last also requested 
the clerk to notify the parties, as stated above 
in the first notice. 

On the 22nd of May the Court of Revision, 
consisting of John S. McDougall, Donald Mc- 
Millan, John Hunter, Andrew Hodge, and John 
McDonald, met at the Town Hail, the relator 
being present and prepared to prove the truth of 
the matters of appeal notified by him to the 
clerk; that Messrs. John B. McLennan and 
Jacob F. Pringle, Barristers, appeared on behalf 
of the persons mentioned in the notices of ap- 
peal, and objected that as the parties had not 
six days' notice before the 22nd of May, the 
court had not then jurisdiction to hear the ap- 
peal. And the relator's affidavit stated as a fact 
that the notices were only given five days before 
the 22nd of May : that the assessor was present 
and made no objection : that the Court of Revi- 
sion refused to hear the appeal on the ground 
taken by the oounsel for the parties : that when 
the court adjourned on that day, the chairman 
announced that new notices should be given to 
the parties and the assessor, and that there was 
time enough to give such new notices for tbe 
80th of the same month, when the appeals should 
be heard on that day: that on the 80th the court 
met: that the relator was present, and was 
ready to proceed, but that the clerk announced 
to tbe court as a fact that he had not given the 
new notices, and the court refused to hear tbe 
appeals, and directed the olerk to endorse upon 
the assessment roll a certificate that the roll had 
been finally revised, which the clerk did. 

Mr. Bethune, the relator's solioitor, made an 
affidavit corroborating the relator's affidavit, and 
setting out that the five persons named above 
constituted the court of Revision. 

During last Michaelmas term the Court of 
Revision made a return to the writ as follows :— 
In the Queen's Benoh. 

The return of the Conrt of Revision of the cor- 
poration of the town of Cornwall to the annexed 
writ of mandamus nisi. 



" We, the said Court of Revision, do make the 
following return to the said writ : — 

* Wo cannot, as we are by the said writ com- 
manded, try and determine whether James P. 
Whitney," Ac., &o, "or any of them has or 
have been wrongfully placed upon or inserted In 
the said assessment roll, or whether the said 
William Pontain," ftc, ftc, "or any of them, 
have or has been wrongfully omitted from such 
roll; or whether the said James McDonald 
(Athol)" ftc, Ac., M or any of them, have or has 
been assessed at too high a sum upon such roll ; 
or whether Oliver King," Ac, Ac, "or any of 
them, have or has been assessed at too low a 
sum ; nor confirm and amend the said assessment 
roll: because the said complaints in the said 
writ mentioned have never been submitted to us 
in manner and form as is requited by the Con- 
solidated Statutes of this Province respecting 
the assessment of property in Upper Canada, 
and chaptered 66, it appearing to us at our 
meetings held on the 22nd and 80th days of May 
last, for the purpose of trying all complaints 
against or appeale from the said assessment roll, 
and of finally revising the same, that no notices 
or no sufficient notices had been served on James 
P. Whitney and the other persons aforesaid, as 
required by the said statute, and that we there- 
fore decided that by reason of the insufficiency 
of the said notices we had no power or jurisdic- 
tion to try and determine the said complaints, 
and because the said complaints against or ap- 
peals from the said assessment roll having failed 
on account of tbe want of proper notice, and no 
other complaints against the said assessment roll 
or appeals therefrom having been submitted to 
us, and the time allowed us by the said statute 
for revising the said assessment having then 
elapsed, the said assessment roll was on the 80th 
day of May aforesaid finally revised by us and 
certified by the clerk of the corporation of the 
said town of Cornwall, as required by the said 
statute. And because the judge of the County 
Court of the United Counties of Stormont, Don- 
das and Glengarry, on the said complaints in the 
said writ mentioned being duly submitted to him 
by way of appeal from our said decision in res- 
pect to the said appeals, after having heard 
counsel upon and duly considered the said appeal, 
decided that owing to the insufficiency of the said 
notices he had no power to reverse our said decis- 
ion. We further return, as we believe the fact 
to be, that the proceedings taken by us in respect 
to the said assessment roll were regular and in 
accordance with the requirements of tbe said 
statute, and we ooold not have taken any other 
course or decided differently than as aforesaid in 
respect to tbe said complaints against or appeals 
from the said assessment roll without contraven- 
ing and disregarding the said statute, as we were 
and still are of opinion that the wording of the 
said statute is imperative. And we have now 
no power, and we humbly submit that we should 
not be compelled by the peremptory order of 
this honourable court, to try and determine the 
said complaints, or again to revise the said 
assessment roll. 

All which we humbly submit as our reason and 
excuse for not trying and determining the said 
complaints, as by the annexed writ we are com- 
manded. 
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Dated ibis 18th day of November, A.D. 1866. 
By order of the said court 

(Signed) Join Maodohald, 
Chairman of the said Court of Revision. 

In the same Michaelmas term, on motion of 
Mr. Kerr, counsel for the relator, a rule nisi w^ae 
granted calling upon the Court of Revision to 
shew cause why the return should not be 
quashed, on the following grounds : — 1st The 
return sets forth that the oomplaints were not 
heard, and that at the same time they were 
decided, and that the judge of the County 
Court refused to revise such decision. 2nd. 
That the return states that no notice or sufficient 
notice was given, and admits that notice to the 
clerk was given, which was all the notice re- 
quired. 3rd. That the return sets forth that the 
time had t lapsed for revision of the roll when 
the same was revised. 4th. The return does not 
•hew what notice waB given, or its nature, but 
simply it appeared to the court the notices were 
insufficient ; — and to shew cause why a manda- 
mus absolute should not issue, dec 

During the same term O. 8. Patterson shewed 
cause, citing In re. the Judge of the County 
Court of Perth and J. L. Robinson, 12 TJ. C. C. P. • 
252; The Queen v. The Mayor of London, 18 Q. 
B. 80 ; The Queen v. St. Saviour'*, Southwarh, 7 
A. 4 E. 926 ; Regina v. Justice of Yorkshire, 13 
Jur. 447; Rtgina v. Payn, 8 N. * P. 165 ; 
Tapping on Mandamus, 872. 

M. C. Cameron, Q. C. and Kerr supported the 
rule, and cited The Queen v. The Mayor of 
Rochester, 7 E. <fc B. 928 ; In re. Justices of York 
and Peel ex parte Mason, 18 U. C. C. P. 169 ; R*x 
• v. The Mayor of York, 6 T. R. 66 ; Rex v. The 
Mayor of Lyme Regis, 1 Doug. 79. 

Moerison, J., delivered the judgment of the 
court. 

The substantial question raised by this appli- 
cation is whether the ground submitted by the 
defendants for not hearing and proceeding to the 
trial of the matters complained of by the relator : 
vii., that due notices were not given to the par- 
ties in accordance with sub-sec. 10 of *eo. 00 of 
the Assessment Act, was a sufficient and valid 
reason. 

By sec. 68 it is provided that at the times or 
time appointed the Court (of Revision) shall 
meet and try all complaints in regard to persons 
being wrongfully placed upon or omitted from 
the roll, or being assessed at too high or too low 
* sum. By sub- sec. 2 of sec. 60, if a munioipal 
elector thinks that any person has been assessed 
too low or too high, or has been wrongfully in- 
serted on omitted from the roll, the clerk shall, 
on his request in writing, give notice to such 
person, and to the assessor, of the time when the 
matter will be tried by the oourt, Ac ; and by 
rob. sec 7 the clerk shall prepare a notice 
according to the form therein set out for each 
person : and the 8th and 9th sub-sections pro- 
vide the mode by which the clerk shall effect 
service on residents and non-residents ; and by 
sub-sec. 10. it is enacted that every notice requir- 
ed by those sub-sections " shall be completed at 
least six days before the sitting of the oourt." 

It sppears that the court met on the 22nd of 
May, and it was then objected by counsel for the 



parties, and was admitted, that the six days' 
notice had not been given, the fact being that 
only five days' notice had been given. The 
court gave effect to the objection and declined to 
hear the matters of complaint; and the court 
before it adjourned announced that it would 
again meet on the 80th of May: that in the 
mean time new notices could be given, there be- 
ing sufficient time for that purpose, and that the 
appeals would then be heard. It does not 
appear that the relator in the interim took any 
step with a view of having new notices served, 
but he attended the court on the 80th. when the 
oourt, being informed that no notices had been 
given, decided that it had no jurisdiction to try 
the matters; and the roll was finally revised 
under the 69th section. 

We cannot say that the decision of the Court 
of Revision is erroneous. It was argued ou the 
part of the relator that the neglect of the clerk, 
or a failure by him in the performance of his 
duty, ought not to have prevented the complaints 
being heard, and that all that was incumbent on 
the relator was to make a request, under sub-pec. 
2, to the clerk. Upon an examination of sec 60, 
and its subsections 2, 7, 8, and 10, which bear 
on this application, we find that they are all 
imperative by force of the Interpretation Act, and 
when we consider the object of the complaints 
made by the relator, we cannot overlook the 
plain words of the statute. The legislature 
dearly intended that in all cases of objection by 
third parties, a notice of complaint must be 
given to the party oom plained against at least 
six days before the sitting of the oourt at which 
it is to be heard, and that such notices should be 
prepared and given in due time by the clerk. 

It was also argued that as the parties by their 
counsel appeared before the Court of Revision, 
they waived any objection to the notice, and that 
the court should have proceeded to hear and 
determine the oomplaints. At first we thought 
there was something In the argument, but after 
a good deal of consideration we do not think we 
are at liberty to decide, in the face of a plain 
enactment which declares that six days' notice at 
least shall be given, that because a party 
appears to state that he baa not had the notice 
required by the statute, that in that case fire or 
a less number of days Is sufficient, and to hold 
that his protest of not having notice is a waiver 
of it, and that, in a proceeding the object of 
Which is to deprive him of a franchise or right, 
or to make him liable to taxes or to increase 
them. 

If the parties complained against did not 
appear on the 22nd May, it would have been tho 
duty of the court, before proceeding ex parte, 
under the 18th sub-section, to have ascertained 
whether due notice had been; given to the 
respective parties, and if it appeared that only 
five days' notice had been given it would hardly 
be oontended that the oourt could have heard 
the appeals ; and surely, if their counsel appear- 
ed to notify the court of the want of notice, they 
should not therefore be placed in a worse posi- 
tion. The language of the aot is plain and unam- 
biguous. If the mode of proceeding provided 
by the statute is insufficient or inconvenient or 
open to abuse, the remedy is with the legislataflfc 
For this court to say that five days' notice oraJB> 
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less number is sufficient, would be to 
legislative authority. 

By the 17 1st section of tbe Assessment Act, 
if the clerk refuses or neglects to perform any 
duty required of him by the act, for every 
offence he shall forfeit $100; and by tbe 17 3rd 
section if he wilfully omits any duty required of 
him by the act he shall be guilty of a mis- 
demeanor, and liable to a fine of $200 and 
imprisonment. As Lord Denman said in King*. 
Burrrtl 12 A. & E. 467 these are "wise and 
prudent provisions to secure the due execution of 
the act, by officers whose duty it is to learn their 
duty, and to do it accordingly." 

We are therefore of opinion that the rale 
should be discharged, as the defendants in onr 
judgments properly deoided that they could not 
hear and determine the matters of appeal and 
comp>aint. 

If the relator had made out a case for our 
interference, and it appeared that the want of 
the remedy would be injurious to the municipal- 
ity, wo are not prepared to say that a mandamus 
to the Court of Revision would be the proper 
proceeding, for by the 69th section of the statute 
it is enacted that all the duties of the court which 
relate to the revising of the rolls bhall be com- 
pleted, and the roll finally rev{?e<l by tbe court, 
before the 1st of Jone.in every year. Hi'rc they 
were finally revised on the 80th of May. Tbe 
proper course, we think, would be found to be a 
mandamus to the Mayor to summon the court to 
meet (under the authority given him by tbe 65th 
section) with a view to hear and determine the 
matters complained o^ due notloes being first 
given to the respective parties. 

Rule discharged, with costs. 



ELECTION CASE. 
{BfpwUdby Hikrt O'Baii^Hsq., BarrUUr^t-Law.) 

R«o. ex bil. Ross v. Rastal. 

Statement tfrda*4r>t interest— Di*qu*l1ficatifm— Cbsto. 

Tbs statemtot of a relator in a 9110 warranto matter alleged 
that he had " an interest In the mid election as a rotor," 
and hit affidavit stated that he had voted '* at said elec- 
tion, but not for said WilUaan Rastal." 

H'Jd. that the relator ■ statement and affidavit were raffl- 
cient. and that his interest anffleiently appeared. 

The defendant granted a lease to the corporation for live 
years, which lease, together with tbe premises therein 
mentioned, and the benefit therefrom, ha conveyed to R. 
8. Rastal a few days before the election. The assignment 
wis, howeTer, encumbered with a condition to refund the 
ennNlderation money on certain contingencies, and no re- 
version was conTajed by the assignment. 

fle/rf, tbe defendant was disqualified, and a n«w election was 
or.ter«d, with ousts to be paid by the defendant aud the 
relator. 

[Common Law Chambers, Febrnaiy, 1809.] 

This was a quo warranto summons calling upon 
the defendant to shew by what authority he exer- 
cised t he office of one of the council for the vitlage 
of Kincardine, and why he should not be removed 
therefrom. 

The statement of the relator alleged that he 
had "an interest in the said election as a voter." 
In his affidavit annexed to the statement refer- 
ring to himaelf as the relator, he deposed to a 
search for Raetars declaration of qualification 
as councillor for said village of Kincardine for 
the year 1866 ; a copy of that declaration was 



annexed to the affidavit, dated 16th January, 
1866, in which Rastal, the defendant, swore to 
being qualified for the office for 1866, " to which 
he has been elected." The relator's affidavit 
then proceeded to declare his interest in the said 
election as a dnly qualified voter, and that be 
vfited ■* at said eleotion, but not for said William 
Rastal." 

The affidavits shewed that Rastal did on 14th 
December, 1868, grant a lease to the corporation 
of certain property for five years from Deoember 
1863, at a yearly rental of $40, with the usual 
covenants, and that this lease is still in full force. 

By an assignment produced, executed 29th 
Deoember, three or four days before the elec- 
tion, the defendant bargained and sold to one 
R. 8. Rastal for $160 tbe premises comprised in 
the lease, together with the lease and all benefit 
thereunder, to hold for the residue of the term, 
and other the estate, right of renewal, if any, 
and other the assignor's interest therein, subject 
to the payment of the rents and observance of 
the lessees covenants. It stated that the lease 
was already subject to an " endorsation " made 
by defendant to one Hopkins, living in the United 
States, and that if that endorsation had the effect 
of preventing the assignee from collecting the 
rents during the residue of the term, then tbe 
defendant agreed to refund the consideration 
paid, or snch part as assignee could not collect 
on account of any act of lessor. The. lease wns 
stated therein to be in the hands of Hopkins' 
agent. 

By tbe lease the corporation covenanted to pay 
rent and taxes, and to repair and keep up fences, 
and that lessor might enter and view state of 
repair, and would not sublet without leave*, and * 
leave in good repair, and not oarry on any busi- 
ness to create a nuisance. Proviso for re-entry 
on breach' of covenant by lessor for quiet en- 
joyment. 

S. Richardtj Q.C., shewed cause, and objected 
that the above statements by the relator might 
mean any election ; that the relator cannot 
himself prove this ; that the relator's interest 
did not sufficiently appear, and that as far as tbe 
disqualification by means of the contract was 
oonoerned, that the defendant ceased to have 
any interest in the contract by reason of the 
assignment of the 29th December. 

C. Jtobimon, QC, supported the summons, 
and urged that the statement was sufficient, and 
that the interest of the relator sufficiently appear- 
ed, and that Rastal was disqualified as having an 
interest in a contract with the corporation. 

Hagabty, J. — I think on examining the papers 
-that the statement is made with reasouable clear- 
ness, and also that tbe relator's affidavit to estab- 
lish hie right to interpose is sufficient. 

No reversion is conveyed by the assignment 
referred to. It is a strangely drawn instrument, 
not of common occurrence. It would doubtless 
authorise the assignee to receive the rents. But 
the defendant remains bound under his original 
covenant In the lease to the corporation, and this 
personal liability remains unaffected by the as- 
signment whatever may be its true effect. If so 
it is difficult to see how he oan be held to be any 
other than a person having an interest in a con- 
tract with the corporation. 
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I think I am bound to hold that the defendant 
is disqualified, and mast be removed from office 
and a new election had. 

At to costs I would be reluotant to compel 
htm to pay them if it were not that I cannot 
help feeling that he became a candidate knowing 
perfectly well that a question might arise ae to 
this lease, and the time and manner of the 
sssignment on which he relief raise an impres- 
sion not wholly favourable to him. 

I think he mast pay the relator** costs. 



COMMON LAW CHAMBERS. 
{Reported by Hbhxt 0>Blltlf, B*o* Barrttttr^t*Lau}.) 

Andkbson v. Brown. 

tfectmaU— Venue— York and FmL 

EM, 1. Where under Pitt M Vis. e. 68, s. % tits venue la 
ejectment Is laid in the ooonty of York, when the lands 
lie in the Vity of Toronto, the Tenne may be changed, on 
the p'alntlffa application, to the city, by virtue and in 
•xenise of a oommon law power. 

1 In sueh a case, the proper motion is to change the Tenne, 
and not to enter a sug&jetiou. 

3. Set. 4 of that Stat, does not apply to actions of ejectment. 

i. Tbe plaintiff having lost a trial by irregularity on hU 
part, tbe Tenne will not be changed, on hk application, 
w order to expedite the trial. 

J. In an action of ejectment the case must be at issue as to 
ell tbe defendants, before inch motion is made. 

[Chambers, 16th Oct, 1865.] 

This was an action of ejectment for lands lying 
in the city of Toronto. The venae was laid in 
the Connty of York one of the United Counties 
of York and Peel, and notice of trial given there- 
for. This notice was set aside for irregularity, 
end thereupon the plaintiff obtained a summons 
celling upon the defendant to shew cause why 
the venue should not be changed to the County 
of the City of Toronto, or why a suggestion 
should not be entered on the record that the trial 
he had in the County where the land is sitnate. 

The assises for the Connty of York for which 
notice of trial had been given, were holden on 
the 9tb October, 1865, those for the city to which 
tbe venoe was subject to be changed, were fixed 
for the 6th November. The only affidavit filed 
upon obtaining the summons, was one which 
stated that the premises in 'question were situ- 
sted in the City of Toronto. 

/. A. Boyd, shewed cause and filed an affidavit 
shewing that the former notice had been set 
sside for irregularity, and that, as to one of the 
defendants, no appearance had been entered for 
him, nor judgment signed against him. 

I. In local actions the venue oannot be chang- 
ed, the motion should be to enter a suggestion ; 
Lash's Prac, 3rd Ed., p. 408, citing 1 Wills., 
77; Doe <L Crook* v. Gumming, 8 U. C Q B. 66. 

2 The court has no power to alter a venue 
which is loeal (save when au impartial trial oannot 
he had, except when it is empowered so to do by 
itstnte. The first statute was I.S8&4W. IV., 
e. 42, s. 23. This is the same as P. S. f 7 W. IV., 

0. S s. 4, consolidated in C. S., U. C, o. 29, s. 87. 
This enactment is in pari materia with C S., U. 
C, e. 27, s. 28, (Ejectment,) and these both 
*pply to cases where the venue is laid where the 
tad is situate or the cause of aotion arose. We 
have no statute like I. 8., 88 Geo. III., o. 62, s. 

1, and see Bird v. Morse, 7 Taunt, 884. 



But suppose these sections do apply to this 
case, the cause is not at issue, which the practice 
requires, and special grounds must be shewn : 
Parkinson's Handy Book of Chambers, p. 129; 
Bell v. Harrison, 4 Dowl , 181 ; Toiso* v. Bishop of 
Carlisle, 7 C. B , 79; Doed. Bakery. Harmer, 1 
Har. & Woli. 80. 

8. Tbe question turns upon the construction 
of St Can., 1861, 24 Vic, o. 63. It has been 
held that seotion 2 applies to ejectment, Paton v. 
Cameron, 21 U. C. Q B., 864, but section 4 
which provides for a change of venue, canoot 
apply to ejectment. Besides, the plaintiff having 
elected under section 2 as to his venne, cannot 
repent. The only possible object is to expedite 
the trial, and the courts have uniformly refused 
relief on thfs ground : Crookt v. House, 3 U. C 
O. S., 808 ; Barton v. Nowlan, 4 U. C. L. J., 
20; Ayreei. Button, 6 Taunt., 408; Pearse v. 
PorkUnoUm, 2 B, & P., N R., 68; Fife v. 
Bousfield, 2 Dowl., N. B. v 706, Barnes 19. 

Morphy supported the summons and submitted 
that under the oircumstances he was entitled to 
a change of venue. 

Adam Wilsos, J., I do not think the venne in 
this case should be changed under the facts of 
the case; but I rather think that the venue 
might be changed. There is no one reason which 
is given why the venue in local actions oannot 
ordinarily be changed, which applies in this 
peculiar case. 

Here the venue is not laid in the right or true 
looality t the land is in the city, while the venue 
is in the oounty,— and ail the party asks, is, to 
have it laid in the true locality in the judicial 
county of the city, where the land actually lies. 

Although the 4th seotion of the 24 Vic, 
c 68, does not apply to this case, I incline to 
think that this would be the exeroise of a com- 
mon law power, which might be extended to this 
particular proceeding. But the purpose of the 
plaintiff, is to ohange'the venue because he has 
lost the trial where it was laid, by some irregu- 
larity on his part. The case too is formally 
defective, for it is not at issue, or concluded as 
to one of the defendants. 

Summons discharged.* 



DOUQALL V. YaOBR. 



SsecuUcm dtUor applying for discharge from custody— 
Insufficiency of answers to interrogatories— What 
they must disclose. 
Before a debtor can be dtahermd he mutt disclose what ha 
haa dons with hk property by answers which are in the 
opinton of the Judge sufficient, that is, full, complete and 
true. A disposition of property which though not necessa- 
rily a moral fraud may be fraudulent ae against and calcu- 
lated to Injure his creditors, and therefore militates 
againat the discharge of the debtor. 
In this case further explanations and a transfer of certain 
atoms to thv creditor were required. 

lObainbers, January 17, ISM.] 

This was a renewal for the fifth time of the ap- 
plication of the defendant to be discharged from 
custody after having answered interrogatories, f 

The examination was an exceedingly long one, 
there being 169 questions — the answers ocoupy- 

* See Perdue v. Corporation of Chinguacousy t ante infra. 
p. 106.— Kds. L J. v ' 

fSeel U. O. L. J., N. 8. 133. 



162— Vol. II., N. S.] 



LAW JOURNAL. 



[June, 1866. 



C. L. Cham. 1 



Douqaix v. Yager. 



[C. L. Cham. 



tag 45 foolsoap sheets, making about 160 folios. 
The defendant appeared to have been an indor- 
ser on notes made by Peter T. Bell, his brother- 
in-law, and by one Carleton Clifford. 

The judgment recovered against the defendant 
was stated to hare been for $760 76, and he was 
arrested under it on the 11th December, 1860, 
and has been in close custody sine* that time. 

The account he gave of bis property was as 
follows : — 

Farm sold in Aug., 1868, to his brother $5,000 

His stock of goods, etc., say for 600 

His crops fur 820 

Total. $5,920 

Hie debts amounted to about #... 8,266 

Leaving as a difference $2,654 

He swore the balance that was payable to him 
on the sale of his farm was as follows : 

Price $6,000 

Mortgage on it $1,600 

Note held by his brother, the 

purchaser, against him 407 

2,007 

Balance $2,998 

And he swore for this sum h« took his 
brother's promissory notes — fix 
notes, each for $400 $2,400 

And a 7'h note for 698 

All bearing interest. ■ 

$2,998 

Payable respectively in 2, 8, 4, 6, 6, 7 and 
8 years. 

He swore he disposed of the 1st note for $400 
to A. H. Wallbridge, who paid him all of it but 
about $50, and " whatever there may be payable 
to him after deducting the expense of his get- 
ting out of gaol, be is willing to assign to the 
plaintiff." 

He also swore he gave the 2d, 8d and 4th notes 
to Boustead and to John Ross, who paid him for 
their face of $1,200, the sum of $900. 

An-i out of this $900 he swore he gave one 
George Reid $600, who was to add $200 of his 
own to it, aod buy cattle on their joint account, 
but that Reid absconded to the United States 
and never paid this sum. This claim he was also 
willing to assign to the plaintiff. 

And the remaining $300 he disposed of as 
follows : by paying debts he owed after the sale 
of his farm, $76 ; and the remaining sum of 
$225 in travelling expenses in the United States, 
to which be has gone three times in the year 
before his arrest, and which last sum of $226 
also includes about $30 lost in his pocket book. 

The 5th, 6;h and 7th notes amounting on the 
face to $1,393, be gave to his sister for the par. 
pose of enabling and inducing her to bring up 
his two daughters until they are 21 years of age. 
The allowance for the two was reckoned at $160 
a year. The eldest of the children was about 12 
years of age. 

Bell absconded from this Province, and it ap- 
peared from the examination, that the defendant 
not only went with him, but knew of his inten- 
tion to leave, and probably assisted him away. 
Bell bought land, after leaving, in Illinois, for 
which he was to give $2,000. The defendant 



also bought land there, for which he was to give 
$1,000; he said he paid nothing on account of 
it. 

The defendant also represented that Bell was 
apparently in good circumstances when he en- 
dorsed the notes, and that Clifford, the other, 
maker, ho believed, was able to pay. He said 
Bell's share of the notes was about $400, and 
that the defendant offered before his arrest, to 
pay this sum in full for his own and Bed's dis- 
charge, but the offer was not aocepted, and that 
this $400 is part of the $600 he afterwards de- 
livered to Reid and lost 

He swore he sold his farm before he had any 
idea of being called on for his indorsations ; 
that he had before then lost his first wife ; that 
after her death he got into difficulty ; that he 
leased his farm and lost by the tenant ; that his 
second wife took everything from him she could 
convert into money, and at length eloped with 
another man ; and that he the* determined to 
sell out, provide for his children, and leave the 
country. 

Robert A. Harrityn shewed cause. 

Wallbridge Q C., English with him, supported 
the summons. 

Adam Wilsom, J.— There is a great deal in 
the case not at all satisfactory. The delivery 
of the $600 to Reid has great doubt thrown 
upon it by affidavits which are put in against 
the answers of the defendant, and perhaps the 
delivery of the two notes to Bonstead is not 
quite satisfactory either, from what is said in the 
affidavit put in against the answers. The de- 
livery of the notes to his sister for his children, 
although a transaction just as he represents it to 
be, may not be a moral fraud, but it is a fraudu- 
lent disposition of his property, calculated 
(whether intended so or not) to injure his credi- 
tors, 

The judge is to determine whether he deems the 
answers sufficient; that is, whether they are 
full, complete and true ; for I cannot imagine 
any answers or examination being deemed suffi- 
cient which are or is untrue, or, it may be, false 
from beginning to end. It is not required that 
the answers should show that the debtor haa 
made a prudent use or disposition of his proper- 
ty ; but he must tell what he has done with it, 
and he must tell this fully and truly. I cannot 
say I believe altogether the statement of the 
payment to Reid of the $600 ; this I think, must 
be explained by some other testimony, or the 
debtor must, if he can, be more explioit as to it; 
if nothing further can be stated with regard to 
it, I will not say what I may do if it should 
oome before me again. 

I think, too, the transfer of the two notes to 
Boustead. must be also explained ; that transac- 
tion can surely be confirmed by the affidavit of 
the person or persons to whom these two notes 
were delivered, as they are relatives of the 
debtor, and residing in the neighborhood. 

I think, too, that so muoh of the face of the 
notes as shall be equal to the debt for which the 
defendant is confined, which are in the sister's 
possession, must, if nothing else can be procured, 
be delivered over to the plaintiff on aeoouot of 
his debt. If the sister will not deliver op the 
notes or such a share of them as shall be suflr- 
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dent for this purpose, the* defendant will, per- 
haps, hare done all that he can with respect to 
them, by transferring his right to or interest in 
them to the plaintiff, if the plaintiff shall think 
it advisable to take them ; or he may take what- 
ever means there may be open to him at law, to 
obtain the notes by levy or otherwise. The de- 
fendant must give an order for them in the 
plaintiff's favor; if this fail in effect, I shall 
know bow to act. 

The defendant most also assign his interest in 
the Illinois purchase if the plaintiff agtee to 
take it. 

I must enlarge the defendant's application 
until these matters have been complied with.* 



LocKkVt v. Phaliba Gray — Pottaor Garnishs*. 

Con. &aL V. C. % cap. 19, Ma. 176, <fc. — Statute of Anne— 
Claim by Lindhrd to rent, on execution againU tenants- 
Dnmon Court bailiff— Attachment of debt*. 

Whan an execution creditor ha* under the Statute of Anne 
paid rant demanded by a landlord upon an execution 
•garnet the goods of his tenant upon the promises of the 
former, and the sheriff levied as well for the rent as the 
euvntion debt, the sheriff becomes the debtor of the execu- 
tion creditor for both some and liable to him in an action 
fur money had and received. 

Aadsonnder the Division Courts Act, the haillff of a Divi- 
sion Court would in a like ease, also be liable, and there- 
fore the execution money in his hand* might be attached 
u a debt doe to the execution creditor, to satisfy the 
demand of another execution claimant ajralnet him. 

BtmbU, that money In hands of a Division Court bai iff may 
be attached. 

[Chambers Jan. 26, 1806.] 

The facts of this case were that Pottage, as bailiff 
of the Cth Division Court of York and Peelf 
had, in or about October 1864, certain execu- 
tions in his hands as such bailiff, to be executed 
agiinst the goods and chattels of one Albert 
Gray, a son of Phalira Gray above mentioned. 
When the bailiff seized under these writs, Phalira 
Gray claimed the goods as her own. An inter- 
pleader was thereupon tried in the Division Court, 
which was determined against her. 

After the decision she gave notice to. the bailiff 
that she claimed $200 for one year's rent, due to 
her by her son Albert Gray in respect of the 
premises upon which the (roods had been seized. 
The sale of Albert Gray s goods took place in 
February, 1865. 

Albert Gray denied owing his mother Phalira 
any rent at aU. The bailiff denied that he sold 
for the rent claimed, and said he was served with 
the notice claiming rent before the sale, but that 
at the time of the sale, Phalira still claimed the 
goods as her own, and did not claim for rent at 
all Affidavits were filed on each side. 

It was admitted that the bailiff received notice 
of each a claim before he did sell. 

C. McMichad, on behalf of the garnishee, Pot- 
tage, referred to th« statute of Anne, and argued 
that rent even after it was due (which is said to 
hare been the case here,if there was such a claim as 
rent at all) could net be attached in the hands of the 
bailiff or sheriff, because it was said the landlady 
could not sue for it as a debt owing to her by the 
bailiff or sheriff, her only remedy against the 
officer being for selling without leaving a 
sufficiency of distress upon the premises to satisfy 

• The debtor subsequently emptied wffh the condition* 
tepoed by the Jndic*, and an order was thereupon made 
tor bis OHKbargt .— ins. L J . 



the year's rent, and that as the landlady could not 
sue in such a case for a debt, the judgment credi- 
tor could not attach the moneyin the officer's 
hands. 

Metritis, for the judgment creditor, contended 
that however, the law may be under the statute of 
Anne, it is different under the Division Court Act. 

A. Wixseif, J.— The question is whether there is 
such a difference as that contended for by the 
judgment creditor ; if there be not, this applica- 
tion must fail. 

The statute of Anne provides, " that no goods 
upon lands which are leased, shall be liable to be 
taken in execution unless the party at whose suit 
the execution is sued out. shall, before the re- 
moval of the poods from the premises, by virtue 
of the execution, pay to the landlord all such 
sums as shall be due for rent at the time of tak- 
ing the goods by virtue of the execution, pro- 
vided the arrears do not amount to more than 
one year's rent, and if they do, then the party at 
whose suit the execution is sued out, paying the 
landlord one year's rent, may proceed to execute 
his judgment as he might have done before the 
act; and the sheriff, or other officer is hereby 
empowered and required to levy and pay to the 
plaintiff, as well the money so paid for rent, as 
the execution money." 

The Division Court Act provides, (sec. 176), 
that so much of the statute of Anue, as relatt s 
to the liability of goods taken by virtue of an 
execution, shall not apply to goods taken in 
execution under the powers of any division court. 
But the landlord of any tenement in which 
any such goods are so taken, may, by writing 
under his hand stating the terms of holding, and 
the rent payable for the same, and delivered to 
the bailiff making the levy, claim any rent in 
arrear, then due to him, not exceeding in any 
case the rent accruing due in one year. 

Sec 177. In case of any such claim being so 
made, the bailiff making the levy shall distrain 
as well for the amount of the rent, claimed and 
the costs of such additional distress as for the 
amount of money and costs for which his warrant 
of execution was issued. 

Sec 180. No execution creditor under this 
act, shall satisfy the debt out of the proceeds of 
the execution and distress, or of execution only 
when the tenant replovies for the distress, until 
the landlord who conforms to this act, has been 
paid the rent in arrear for the periods hereinbe- 
fore mentioned. 

Under the statute of Anne, it has been decided 
that an action for money had and received will not 
lie by the landlord against the sheriff for money 
made by the sheriff when he has an execution 
against the tenant's goods, and sells for enough to 
satisfy the rent as well as the execution. 

This statute does not empower the sheriff to 
sell for, or on behalf of the landlord, it excuses 
the sheriff from selling at all when rent is claim- 
ed, until or uuleas the execution creditor shall 
pay the rent, and then it empowers the sheriff to 
sell for his benefit as well for the rent as for the 
execution money ; while under the Division Court 
Act, the baijiff sells for, and on behalf of the land- 
lord as upon a distress, and the creditor is not 
to be paid his debt until the landlord has been 
paid hia rent 

It i> true that under the statute of Anne, neither 
the sheriff nor the execution creditor, before levy. 
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actually pays the landlord his rent, yet the sheriff 
sells for enough to satisfy both rent and execution 
money ; but in strictness the sheriff cannot be 
called upon as a debtor by the landlord to pay 
over the- rent ; the remedy most be in another 
form. 

In case the execution creditor has under the 
statute of Anne paid the rent, and the sheriff 
under the express terms of that act, does levy 
for the plaintiff as well the rent as the execution 
money, I concieve there is not the slightest 
doubt that the sheriff becomes a debtor to the 
execution creditor so paying? such rent as well for 
the rent as the execution debt which he levies, 
and makes for him and under hit express direc- 
tion, and by the authority of the statute and of 
the writ. 

In such a case, the creditor might sue the 
sheriff for money had and received, and so it 
would seem to follow that this money may be 
attached as a debt due to this execution debtor 
to satisfy a demand of another execution claimant 
against her. 

I think that the present judgment debtor, Mrs. 
Gray, the landlady for whom the rent was made 
— assuming it to have been made for her— has a 
claim for debt against the bailiff, and could main* 
tain an action against him for money had and 
received in respect of this rent, and therefore the 
claim is one which can be attached to satisfy her 
judgment debts. 

It was not argued before me whether money in 
the hands of the bailiff could or could not be 
attached. I see it laid down in the practice that 
It is attachable ; and I see no reason or principle 
why it should not be, and I do not therefore feel 
this to be a difficulty in my way. 

As before stated, the two facts of rent being 
due at all, and whether the sheriff sold for It, and 
made it, are strongly disputed. As I cannot 
determine these points, and hare not sufficient 
information before me if I desired to do so, I 
must therefore order that the judgment creditor 
may proceed against the garnishee under the 
291st sec. of the C. L. P. Act. 

Costs to abide the result of that proceeding. 



Jexkjus t. Ksrby n al. 

Judgment more than tia y*an el d Xk m mtio n Revivor, 

A writ of execution may be sued oat at any time within sis 
jMurt from judgment without a revlyor, and if during the 
fix ytari a writ of execution to sued oat, returned and 
Wed, the tame ©oneequeneei fellow m t£ uadar the old 
practice, a writ had bean mad out within a year and a day 
and returned and filed ; that la, such writ will rapport a 
■ubsequeut writ issued after that period without a tei. fa. 
or reroor. 

£Oliambera,Vahruafy&,l»M.j 

A summons was obtained in this ease to set 
aside the writ of execution against the gotods 
of the defendants, delivered to the Sheriff of the 
County of Brant, on 80th June, 1866, for irreg- 
ularity with costs, on the ground that the same 
has been Issued on a judgment more than six 
years old without a revival of the judgment. 

The affidavits in support of .the application 
shewed that the judgment was entered 16th 
March, 1868, and that the execution moved 
against issued on the 80th June, 1866, and that 
the endorsement on this writ directed the levy of 
interest from the 16th March, 1868— and $86 



for the p r e s ent and former writs (strongly sug- 
gesting several previous executions). That the 
sheriff bad sold goods, bet that an interp le ad e r 
was pending as to the money prod need by each 
sale. 

Otler shewed cense, and filed an affidavit to 
the effect, that a writ of fi. fa. goods founded on 
this judgment wae issued on 17th March, 1868. 
and wae returned nulla bona on the 80th April of 
the same year. That on the 29th September 
folio wins; nfi,fa. against lands was issued, which, 
on the !th October, 1869, wae returned, lands 
on hand to the value of 6s. That on the 6th 
October, I860, awn. ex. and fL fa. for residue 
against lands issued, which on 7th September, 
1861, was returned, money made and no other 
lands. That on 26th September, 1862, a JL 
fa. for residue was issued against lands, and 
was on 28rd September, 1868, renewed for twelve 
months,— and on 6th April, 1866, was returned, 
lands on hand eto the value of 6s, and no lands 
as to the residue. That on 16th April, 1866, a 
ven. ex. and plur fi. fa. for the residue against 
lands was issued, which on the 80th June, 1866, 
was returned fast as to $286 80, and no lands as 
to the residue. That on the 80th June an al. fi. 
fa, against goods was issued, upon which the 
seisure and sale spoken of above was made. 
The last writ is the writ moved against 
Hector Cameron supported the summons. 

Drapes, C. J.— .1 difference has been pointed 
out between the language of the English C. L. 
P. Aet, 1862, s. 128, and sec 801 of our C. L. 
P. Aot, in the Con. Stat of U. Canada. The 
original enactment 19 Vie. eh. 48, sec. 202, was 
verbatim the same as the English Aot excepting 
that the word "owe " was introduced in place of 
"#az," evidently by mistake of a copyist This 
mistake was corrected by see. 10 of our Common 
Law Procedure Act of 1867, which precisely 
follows the English Aet Why a ohange was 
made in the consolidating Aot I cannot surmise, 
but I think it does not ohange the meaning. 

The presumption at law was, that if a year 
and a day elapsed after the entry of judgment, 
without execution being issued upon it, the 
judgment had been executed, or the plaintiff had 
released the execution — wherefore a tei. fa. was 
necessary, to give the defendant an opportunity 
of being heard against execution issuing. But 
in Gilbert on Executions, 94 (cited by Parke, B , 
in Simpton ▼. Beath % 8 Jur. 1127), it is said, 
" but although there was a year and a day to 
execute a judgment, yet if there was execntion 
taken out, and that was continue 1 beyond the 
year there was no occasion for a tei. fa., for then 
at common law there was a" (the learned Baron 
corrects this, shewing it should be read no) 
" presumption that the judgment was satisfied, 
because there appeared an execution taken out 
and it was the default of the minister that it was 
not setved;" and Parke, B., adds, «» the sub- 
stance of this then is, that if a plaintiff sue out 
process within a year no tei. fa, is requisite, but 
if the year be suffered to expire without execu- 
tion" (i. t. of the process sued out) "be must 
continue the writ down in the regular way.* 1 

In the present case the first writ of execution 
was Usoed Immediately after the entry of the 
judgment, and this writ was very soon after 
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rttaroed nulla bona, and in little more than six 
months from the entry of the judgment a fe*f** 
against lands was sued oat, whieh by oar statute 
eoild not hare been until the return of the pro- 
cess against goods, and whieh writ could not 
hare been made returnable in lew than a year 
from its being issued, and moat be twelve months 
ia the sheriff's bnnds before it oould be acted 
upon by a sale. As to continuances whieh were 
ipokea of during the argument, they were made 
unnecessary by the rule of Easter Term, 6 Vie. 
No. 23, and by the rule of Trinity Term, 20 Vio. 

As lorig ago aatrffceee of Welden v. Greg, 1 
Sid. 69, the practice was stated to be,— that 
titer a fi. fa., or elegit, if not executed, a new 
.im facias or elegit may be sued out several years 
ifterwards without suing a set. /«., provided 
the continuances are entered from the time of 
the first fieri facias — which continuances might 
then and for long afterward* be entered at any 
time if the first writ was returned and filed, — 
tad sow, as above shewn, such continuances are 
u&eeessary; and one sort of exeoution sued 
•et retained and filed will support the awarding 
of s different kind of execution afterwards. As 
where a fi. fa. ewas taken out within the year 
tod nulla bona returned and continued down for 
Kterel years, and then a ea. $a. issued. The 
court said that if it was a new case they should 
think it hard to take away all writs of scire 
/«Mi, but the practice bad gone eo far that there 
vm do overturning it, and they held the ea. as. 
r«f«lar: 2 8aund. 68, g. note, oiting -dint v. 
Borirut, l 8tr. 99. The effect of the new en- 
unseat is, that an exeoution may be sued out at 
toy time within six years from the judgment 
without any proceeding, by revivor or otherwise. 
If daring the six years a writ of execution is 
ised out, returned and filed, the same eouse- 
qoeoees follow, as if under the eld practice a 
writ had been sued out within the year and day 
tod returned and filed. 

I think, especially considering that not a year 
puted without an execution having issued or 
king current, the proceedings are regular, and 
this summons must be discharged with costs. 
8ummons discharged. 



I* * Causs in thr County Gouxt of Huron 
a*& Brucb bbtwbkn Runciman v. Armstrong 

BaUat <Xr?u$— Sufficiency 0/ ajldatto totwldto baU. 
*»«*■* wn »ad» en the ted November, SMCfcl ban pat 
woo the 9th November, a rerdiet rendered eouietf me bw 
*» th» 12th December, a reader by the ball on the 6th 
*****n, an application to the County Judge on the 2nd 
"naftrr.and the discharge of that application on the 5th 
* noary, and the final judgment given •ometlme In the 
■■* month— an application. ni<on a Habeas Cbrrmflemed 
•■the 8th March, to dimharge the defendant from cue- 



Mf beeaeea the affldarlt upon which the Judge made hla 
*** to arreet were and are notraffldentiolaw. will not 
j» e&ttr aln*d, aa It would hare hern If the affidavit* had 
*«» ■ nalHty. 
w J«a Gounty Judge hai Jorledfetlon In the prealftei a 
"•Jwfce-Cpurt Judp will not In general (if at all) ex.-rciae 
•Jw of appeal t»y hnbtut enrpvi. which waa never In- 
THr? f ? nMMi * *PP«»Mog Irum the dtecreHon of a 
ftwntyjod^e ^ 

[Chamtwe, Xareb 26, 1666.] 

The plaintiff, by his agent. Hamiltan Bligh 
JJJ-oMor, made an affi lavit of debt on the 81«t 
wooer, 1865, for the purpose of procuriug the 



order of the judge of the County Court for the 
issue of a capias to arrest and hold the defen- 
dant to bail. 

On the 1st November, the judge made his 
order for the capias and that the defendaut 
should be held to bail in the sum of $102 62. 

Tbe following is an extract from the affidavit 
of O'Connor. 

2 That I was told by Mr. Hyalop of Goderich 
yesterday that the said John Armstrong was im- 
mediately about to leave Canada. 

8. That as the ageot of the said Robert Run- 
ciman, i called on said John Armstrong for pay- 
ment of said note, that be promised to corns 
to Qoderieb and settle >aid note; but that 
he has not done so although the time has 
long since elapsed in which he was to do m>. 

4. That there is good and probable reason for 
believing that the said John Armutrmg un e*s 
he be forthwith apprehended is about to quit 
Canada with intent to defraud his creditors. 

The affidavit of Robertson was. 

1. That I am acquainted with Mr. Hyalop 
mentioned in the annexed affidavit. 

2. That I tendered an affidavit to said Uyslop 
for htm to make, shewing that John Arnwr<*ng 
named in annexed affidavit, was about to quit 
Canada with intent to defraud his creditors. 

3. That said Hyalop refused to make "aid 
affidavit, solely on the ground that tbey were 
relatione ; but shewed to me this deponent, that 
he verily believed that said Armstrong was 
about to quit Canada with intent a* aforesaid. 

Ou the 2nd November the defendant was 
arrested on the capias. 

On tbe 9th November the defendants put in 
special bail. 

Ou tbe 6th January 1866. the defendant was 
surrendered by his bail to the sheriff of the 
United Counties, and he has remained and still 
is in the sheriff's custody. 

8ometime between the 0th November snd tho 
6th January thereafter, the cuuae was taken to 
trial, and a verdict was rendered for the plaintiff. 

Judgment was, on or about the 12th December 
1866. given for the plaintiff on tbe issue in fact, 
and ou the 6th January judgment wax given to 
the plaintiff on the Issue in law against tbe defen- 
dant; but the defendant has not yet been charged 
in execution under the judgment. 

On the 2nd January 1866, tbe judge of the 
County Court granted a summons calling on the 
plaintiff te she* cause why his own order for 
the arrest, and the capias ahould not be set 
aside on the ground that they were wrongfully 
obtained ; and that at the time of the issuing of 
the order, no facta and circumstances were shewn 
tosatisfy the judge that the defendant was about 
to unit Canada with intent to defraud any 
creditor. 

And on the 6th January 1866, the judge dis- 
charged the summons because the defendant's 
counsel had consented at the trial to a verdict 
being rendered for the plaintiff. 

On the 8th March 1866, the defendant obtained 
a Habeas Corpus directed to the sheriff of the 
United Counties to bring up the body of the 
defendant before a judge in Chambers in 
Toronto, and on tbe 16th March 1866, therheriff 
returned, that he has the body of the, defendant 
%* commanded and that the defendant was 
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rendered to him by the bail on the 6th January 
i860, since which time the defendant hae been, 
and still is in the sheriffs custody by virtue of 
such render. 

S. Richards, Q. C, for the plain tiff, contended 
that the sheriff haying shewn that be hae the 
defendant in custody under a writ valid on its 
face, no enquiry can be made as to whether the 
writ was properly issued or not In re Cobbett, 
8 L. T., N. 8., 681. 

J. A Boyd, for defendant. 

The present application is not too late, it being 
for a material defect in the affidavit produced to 
the judge, and on which he made his order to 
hold to bail, it may be made at any time while 
the suit is pending. Walker v. L*mb, Dowl, 
188 (per Patteson, J.) 

The affidavits produced to the judge are 
deficient in not shewing that the deponent 
believed the defendant was about to quit Canada 
or that he believed the facts stated to him ; and 
in not shewing what the facts and circumstances 
were upon which any belief was founded, or 
upon which the judge oould form an opinion 
Batemhn v. Dunn, 5 B. N. C, 49 ; Graham v. 
Sandrinelli, 16 M. & W. 191; Demill v. Batter- 
brook, 10 U. C. L. J. 246. 

A prisoner will be discharged when illegally 
arrested under the prooess of an inferior court. 
Perrin v. West, 3 A & E., 405. 

Went of jurisdiction oan be shewn by affidavit, 
Bailey' 8 case, 8 £. & B , 607. 

As to relief given by habeas corpus in the United 
8tate*: see Nelson v. Catto, 8 McLean's Rep., 
826; Jones v. Kelly, 17 Mass., 116; Bank of 
United States v. Jenkins, 18 Johnson, 806. 

Adam Wilsoh, J. — I must firstly decide whether 
— after an arrest on the 2nd November, putting 
in special bail on the 9th November, a verdict, 
rendered sometime before the 12th December, 
the render by the bail on the ft^jh January, the 
application to the judge on the 2nd January, nnd 
the discharge of that application on the 6tb 
January, and the fioal judgment given sometime 
in the same month,— I oan now entertain an 
application upon a Habeas Corpus Issued on the 
8th March, to disoharge the defendant from 
custody because the affidavit upon which the 
judge made his order to arrest, were and are 
not sufficient in law (assuming them to bo so,) to 
justify him in making the order. 

The judge had jurisdiction over the cause, 
and over the person of the defendant ; he had the 
power to make suoh an order to arrest, and the 
defendant could have moved against it in time, 
on account of the supposed defects in the affida- 
vits, but he did not do so till more than two 
months' after his arrest ; and after having put in 
bail a.id having a verdiot rendered against him— 
and then the judge determined that the applica- 
tion to procure the rescission of the order and the 
setting aside of the capias was too late ; or per- 
haps more strictly that the defendant consented 
to a verdict against him. 

If there had been no affidavit at all, or if the 
affidavit had been, or were a oomplete nullity, 
the application possibly could have been enter- 
tained, even at so late a stage of the proceedings, 
and so long as the defendant continues in oustody 
upon this capias; but I cannot determine that 



the affidavits which were produced to the judge, 
were, and are an absolute nullity. They maj be 
imperfect and unsatisfactory, but I do not aay 
they are, I need only say they are not of that 
character that I must now, after the laps* of 
more than four months, and after all that has 
been done in the court below, assume to exereise 
a power of review and appeal of so extensive a 
nature that will bring the whole County Court 
business of the Province before a Judge in Cham, 
bers at Toronto. I believe that a judge, of the 
superior courts of common law has a very great 
jurisdiction in cases |of the proper description 
and the case of Hawkins,* whioh waa before me 
in Chambers some short time ago was one which 
I still think required me to afford him relief by 
Habeas Carpus ; for in that case, in no waj of 
putting it oould that arrest and imprisonment be 
supported ; he was a plaintiff, and was therefore 
not within the section of the statute, whioh ap- 
c lied, as it stood at that time, only to defendants. 
The jurisdiction, whioh did not exist in that 
case, did, and does exist here; the complaint 
is, as to the mode in whioh that jurisdiction has 
been exercised. I now decide that what has been 
done is not defective, or at any rate not so defec- 
tive that it amounts either to an«abuse of juris- 
diction or to a mere nullity. I am not, there. 
fore, called upon to say how far a judge of one 
of the superior courts could properly act in a 
case of the kind ; bnt I may say that nnleea I 
am compelled to exercise such a power, I ah all 
not do so, for it is an indirect, circuitous, and not 
very satisfactory mode of appeal whioh waa not 
intended to have been, and has not been granted 
from the decision of the judges of the County 
Courts. 

The statute requires that the party shall shew 
by affidavit, "such facta and circumstanoee as 
satisfy the judge that there is good and probable 
cause for believing that such person unices he 
be forthwith apprehended, is about to quit 
Canada with intent to defraud hie creditors." 

Now all this appears upon the affidavits in 
question ; how much, if any more should appear, 
1 am not required to say. It is sufficient as 
before stated, that the affidavits are not void or 
a nullity. 

I think, therefore, this application must be dis- 
charged with costs, whioh I fix at twenty 
shillings. 



Trust a*d Loak Compamt v Dickso*. 

£**J AoMiay- Aufer Mmday-Sisming judgment* 
The Crown oAsea should not be opened for *-nntnwn on 

Salter Monday, and a Judgment intend on that day vaa 

set aside for Irregularity with oosts. 

[Chambers, April 0, 1860.] 
The defendant obtained a summons calling 
upon the plaintiff to shew cause why the interlo- 
cutory judgment, signed in this cause on the 
second day of April last, and all subsequent pro* 
eeodinge, should not be set aside with oosta for 
irregularity, as having been improperly signed 
and taken for the following reasons : that the said 
judgment was improperly signed on Eaater 
Mondiy, being a stttutory holiday, and waa not 
signed or filed by ft. D. Chatterton, the Deputy 

•9U. O.L. J. »5; 10/6,38. 
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Clerk of the Crown, And was signed prematurely 
and before the time for pleading had expired 
e thcr with or without the extra day for pleading 
alluwed by an order of the Chief Justice of 
Upper Canada of the 29th day of March last, and 
was irregularly and improperly signed, and was 
cot according to the correct or proper form, and 
was in form a final judgment in debt for debt and 
damages, and was expressed in the singular in- 
of the plural number, and should not have been 
go signed in this suit where the writ was not 
specially endorsed i or why the issue book and 
notice of assessment and service thereof should 
not be set aside with costs for irregularity on 
the grounds aforesaid, and on the grounds that 
the same were served on Easter Monday and too 
late for the ensuing assises at Cobourg ; or why 
the defendant should not be allowed to plead and 
defend this action on the merits, 

S.reral affidavits were filed touching on vari- 
ous points referred to in the summons. But the 
principal fact as shewn by them was, that judg- 
ment was signed on Easter Monday, which it was 
contended could not legally be done, and that 
therefore the judgment should be set aside. 

T. II. Spencer shewed cause. Easter Monday 
is not a diet non, and there is no statute abso- 
lutely requiring business to be suspended oa that 
day. The only statutory provision is <X S. U. C. 
cap. 10, sec. 88, which permits but does not 
require deputy clerks of the Crown to close their 
offices on that day. Any act which is ordinarily 
done ex parte can therefore be legally done on 
that day, if the clerk chooses to do it. 

D&aprr, C. J.— Con. Stat U.C. cap. 10, sec. 88, 
met*, that exoept between 1st July and 21st Au- 
gust, every deputy clerk's office shall be kept open 
between certain hours, " Sundays, Christmas day, 
Good Friday, Easter Monday, the birthday of the 
8orereigi), New Tear's day, and any day appoint- 
ed by royal proclamation for a general fast or 
thanksgiving excepted." On a non-judicial or 
aon juridical day an award of judicial process 
or entry of a judgment is void: Dedoe v. Alp, 
Sir W Jones, 156 ; Though bail may be put it), 
or Bach business as is trausacted at Judge's 
Chambers, may be dope: Baddeley v. Adams, 6 
T R. 170; see also Ttyoww v. Willie, 2 W. Bl. 
R*p 1186, and Sparrow v. Cooper, to. 1814; 
Worthy v. Palter, 5 Taunt. 180. The Imperial 
But 8 & 4 Win. IV. ch 42, is limited to holidays 
"©earring in term time, but the Mooday and 
Tuesday in Easter week are each holidays. 
There is an English rule of court making some 
other days holidays, provided tbey do not fall in 
tom(H. T., 6 Wm. IV.) 

I think our statute above cited must be oon- 
uraed as declaring the specified days to be days 
en which business is not to be trausacted in the 
Crown offices. It is evidently not the duty of 
the officer to attend, and the English cases show 
stmngly that the courts will not permit the doing 
of business on a holiday to be made a means of 
demanding increased fees by the officers ; neither 
v«s it meant to enable the offioer to open his 
™*r to one and to keep it closed to another. I 
tains the safest construction on §M aoeoonts is, 
to hold that too offices are not to be opened on 
that day. 



In the present case the plaintiff has created 
the difficulty by signing judgment on Easter 
Monday. The defendant filed pleas at the open- 
ing of the office on Tuesday morning, and the 
plaintiff might have joined issue, served his issue 
book, and given notice of trial en that day, as 
the defendant, by an order of the 29th March, 
had to take one day less than the usual time for 
notice of trial. 

I should be glad if this question could be 
brought before the full court, but as 1 think the 
plaintiff's proceeding irregular I must set it aside 
with costs. 

• Summons absolute. * 



CHANCERY. 

(Reported by Ms. Csiaus Moss, Studetd allow ) 

Pobtma* v. Smith. 

FbrcdUxure decr ee Change in state ef account after day 
appointed for payment— Notice of motion— Final order. 

A plaintiff who goes into posses si on of Um mortgaged pro- 
mises and receives rente after the day appointed for paj- 
nent by the mortgagor, Is entitled to a final order of 
foreclosure without e new eoeoont being taken and a new 
day for payment giTen to the mortgagor. 

Stmbte the plain till in raeh a one should serve the mort- 
gagor with notice of the motion tor the anal order. 

[Chambers, April 28, 1st*.] 

The plaintiff applied for a final order of fore- 
closure under the following circumstances : The 
Master had by his report appointed the amount 
found due to the plaintiff to be paid on the 2nd 
of January last by the mortgagor, who made 
default in payment. Upon- the 8th of the same 
month the plaintiff rented the mortgaged premises 
to a tenant, and had since received rents', for 
which he gave the mortgagor credit and served 
him with notice thereof. Notice of the applica- 
tion for the final order was also served upon 
him. The cases of Conttable v. Howiek, 6 Jnr. 
N. 8. 881, and Qreenehielde y. Blackwood, Cham- 
ber Reports, 60, were cited. 

Mowatf V. C— The case of Oreenehitlde t. 
Blackwood, throws some doubt upon the authori- 
ty of Constable v. Bowick, where there has been 
a receipt of rents As, however, the plaintiff 
has served notice of this application upon the 
mortgagor he may take the order. 



Youkg v. WneoK it al. 

DtfneiaHt etsf Cp fee jMPissAbWos>-*OTiesNMff*MMM service, 

YYh«re a defendant who was made a party to the ratt In 

rwpeci of a mortgage held by him upon the lands which 

form the sohjeot matter of the suit was out of the J urfcdic* 



tloo, but it «pj 



vss. 



that hie solicitor has and always had 
hiepsmseilen, sueotttnl tonal eer»io» upon 
the •olJoUor wee allowed. 

[Chambers, Aprtt M, 1808.] 

The defendant Dunn being out of the jurisdic- 
tion the plaintiff examined his solicitor before 
one of the special examiners as to the where- 
abouts of the defendant. It appeared from the 
depositions that the defendant was in the East 
Indies ; that the solicitor had had no communica- 
tion with him in respect of this suit, and held 
no power of attorney from htm, bat he bad in 
his possession the mortgage in respect of which 

• There has lata no appeal ftom this dtolsta.--Xns.Ii. J. 
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it became necessary to make Dunn a party de- 
fendant, and always had possession of it from 
the time it was returned from the registry office. 

Mons now moTed for an order for substitu- 
tional service upon the solicitor citing Hops ▼. 
Hope. 4 DeG. M. & Q. 342 ; Cooper v. Wood, 
5 Bear. 891; Heald*. Hay, 9 W. R. S69; Horn- 
by v. Holmes, 4 Hare SOI ; Crookskank v. Sage, 
Chamber Reports, 202. 

Mowat, V. C. — After consideration granted 
the order, giving the defendant six months from 
the date of service on the solicitor within which 
to answer the bill. 



ENGLISH REPORTS. 



Lkcocq and Wipi v. Thb South- East §rn 
Railway Company 

Ibrcign Ooi^missio n ■ C o ttt o/ emphf tog eountd—Praetiet. 
In order to entitle the racceeefal party in an action to the 

cost of emptying eouneel on a foreign oommiftfltfln " 

most be shown tut " 

►uch employment. 



■pedal circaroetaneM u e c ee ri t a te » 



The action was under Lord Campbell's Aot for 
injury sustained by the death of the plaintiff's 
son, who was killed at the Stapleburst accident, 
on the defendant's line. A commission was sent 
to France to examine witnesses, and counsel 
were employed on that oommieeioo by both plain- 
tiffs and defendants. The plaintiffs recovered 
£400. On the taxation of costs the Master dis- 
allowed the plaintiff's costs of the counsel who 
attended the commission. 

Murphy moved for a rule calling on the defen- 
dants to show cause why the master should not 
be a t 'liberty to review his taxation, by allowing 
these costs against the defendants. There was 
no case either way, but the plaintiffs, finding that 
the defendants would employ eovneel, and in 
view of questioos of law which might arise, ha 1 
employed counsel, and haying obtained the ver- 
dict were entitled to these costs. 

Blacks orn, J.— I am of opinion that there 
should be no rule in this case. 1 am far from 
saying that in no case of a commission to a 
foreign part will costs be allowed, but the course 
is so unusual that it must only be where some 
special circumstances of the case show that it 
was necessary. This is not showo here, and it 
is not sufficient to contend that as the defendants 
employed oounsel the plaintiffs were obliged to 
do so without showing something speoial in the 
case. 

Millor and Semi, JJ., concurred. 

Rule refused. 



GENERAL CORRESPONDENCE. 

By-law — Imposing toll on non-residents only. 
To the Editors of tbr Law Journal, 
Gentlemen, — Can a township municipality 
legally pass a by-law imposing toll on non- 
residents using a road constructed in and at 
the expense of said township for the purpose 
of assisting in the repairing of said road, and 



exempting the residents of the township in 
which the road is situated, it having been 
originally built at the expense of said town- 
ship. As this is a matter of public interest, 
and about which different views seem to pre- 
vail, I trust you will kindly favor with a 
reply in the next number of your very valu- 
able Journal, and much oblige, gentlemen, 
your most obedient servant and subscriber, 
Thomas Mactbson- 
Mitchell, June z, 1866. 

[We do not think the by-law, as stated by 
our correspondent, valid. — Eds. L. J.] 

MONTHLY REPERTORY. 



COMMON LAW. 



EX. 



Tannkr v. Tiii Europran Bark. 



May 3. 



Bowrn v. Thr Samr. 

Practice — Interpleader order— Special count — 

Common Law Procedure Act, I860, e. 12. 

The fact of a special count for breach of duty, 
in reference to the matter claimed in an action 
of trover, being added to coonts in trover and 
detinue, does not prevent a judge from making 
an interpleader order relating to all the counts 
in such action, provided such order is just and 
reasonable. 

Beet*. Hayes. 11 W. R. 71, 1H.4C 718, 
approved of. (W. R. 676 ) 



CHANCERY. 



M. R. In rk Hrllman's Will. May 1. 

Foreign domicil — Lrgatets — Payment of legacy. 

A legatee domiciled abroad may, if of age, 
according to the 1a w of his place of domicil. 
receive payment of his legacy, although a minor 
according to the laws of thi* country, and a leg- 
atee domiciled abroad may be paid bis legacy on 
attaining his majority according to the laws of 
this country, even if be is s minor according to 
the law of bis place of domicil. ( W. R. 674.) 



APPOINTMENTS TO OFFICE. 



NOTARY PUBLIC. 

JAMBS WATT, of Oil Springe, kVquire. Attomey-at-Law, 
to be a Notary Public to Upper Canada: (Gazetted May 19. 
1966) 

00K0NBR8. 

JOSEPH A. FIFE. Kaqnlre. M.D., to be an Aemoiato 
Coroner for the County of Peterborough, (Gazetted May 
6, 1866.) 

GBOKOR BRANT, of the riling, of gmithvitte, Require, 
to be an AflMotete Ourouer for the County of Lincoln. (Ga- 
aetted May ft, 1866.) 



TO CORRESPONDENTS. 

M Thomas Matossoji"— Under M General Correspondence." 
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OUR JUDGES. 

It is physically impossible for any man to 
work, work, work, from day to day without 
rest, cessation, or relaxation. There appears 
to be a sort of popular delusion that judges 
are different in this respect from ordinary 
mortals — a fast fading fallacy which appears 
to have had its origin in the badly read history 
of the oTertasked but almost unexampled en- 
durance, nearly inexhaustible vigour, and un- 
impeachable rectitude of a u race of giants,' 1 
who have given a character to the Canadian 
Bench of which the country may well be 
proud. 

We have already spoken of this subject with 
reference to the Common Law judges. What 
h true of their position is also true of that of the 
judges of the Court of Chancery; and overwork 
there is also beginning to tell its tale, replete 
with injustice to the judges, inconvenience and 
annoyance to the profession, and great loss 
and injury to the public. . 

It is idle now to speak of the late lamented 
Vice-Chancellor Esten, whose life might have 
been prolonged if he had attended more to tho 
Reservation of his health and less to the 
business of his office ; but it will be of more 
practical use to speak of those left behind 
him. 

The Chancellor whose untiring energy and 
great abilities were the means of infusing new 
'•ife into the Court of Chancery was forced to 
'.we the country to recruit his shattered 
health. He left last autumn, and is not ex- 
pected to return for some months, probably not 
till September. Mr. Vice-Chancellor Spragge, 



to whom the name of a holiday has for many 
years been but a hollow mockery, has left the 
country on six months leave of absence. Mr. 
Mowat alone is left to grapple as best he may 
with an accumulated mass of business, which 
should have been worked off long ago, (and 
which would have been done if in the power 
of any two men to do it), besides such other 
special business as may require attention dur- 
ing vacation — and all this during that period 
of the year, which the law and the immemo- 
rial practice of the courts has set apart as 
holidays. 

If the only Equity judge now left in the 
country should think fit to leave town for a well 
earned respite from work, who can or who will 
blame him. The system which forces men to 
do or attempt to do more than human beings 
can do, is alone worthy of blame. We do not 
abate one iota of what we said on this subject 
in May last, and desire to add that what was 
and is applicable to the business and judges 
the Courts of Common Law is quite as appli- 
cable to the business and judges of the Court 
of Chancery. We then and there suggested 
a remedy, namely, an increase in the num- 
ber of the judges. Now, when Parliament is 
sitting, is an appropriate time again to bring 
the matter before the public; and though 
some may say that it is inexpedient to make 
any change "until after confederation, 11 few 
will have the hardihood to say that no change 
is necessary. Some thing should be done at 
once, confederation or no confederation. Hu- 
manity and the business of the country de- 
mand it 

.Since the above was written, we notice that 
a Government bill has been introduced to give 
permission to the Chancellor, or one of the 
Vice-Chancellors, to appoint a Queen's Counsel 
to hear causes at any sittings of the Court of 
Chancery. This may be very useful occa- 
sionally, but it is a slipshod way of doing 
things. If the business of the country re- 
quires another Equity Judge, the country can 
surely afford to pay his salary. 



DEBTOR AND CREDITOR. 
The provisions of the proposed bankruptcy 
amendments in England have drawn forth 
considerable discussion as to the advisability 
or non-advisability of stringent provisions for 
the punishment of frauds and fraudulent con- 
cealment of property by debtors. We have 
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often stated our opinion that some such enact- 
ment as that contained in what is popularly 
known as the %l 91st clause" is absolutely 
necessary for the proper and legitimate pro- 
tection of the creditor, and when referring to the 
proposed alteration of the bankrupt laws in 
England, we noticed the apparent want of any 
sufficient means of punishing fraudulent and 
obstinate debtors. 

Several of the leading English periodicals 
have taken the same view of the matter, and 
argue strongly in favor of the beneficial effect 
of some provision analogous to that which forms 
n part of our Division Court system. We pub- 
lish in another place an article taken from a 
leading paper in England on this subject It 
has the advantage of containing none of that 
clap-trap sentimentalism which has been too 
much the fashion of late years, and whilst 
it puts the case very strongly — much more so 
than we ever did — it cannot be denied that 
there are many truths contained in it, well 
worthy of consideration. 

A certain class, or rather two classes of 
people in this country — one composed of hon- 
est and humane, but as we think one-idead 
and wrong-headed men, and the other of per- 
sons likely to be affected by the stringent 
provisions of the "01st clause" — by dint of 
much writing and talking, disproportioned to 
their actual numbers or intelligence, some years 
ago brought a considerable pressure to bear, by 
means of which an alteration was made in the 
then existing law. This was, as it appeared to 
us, an absurd alteration, and has been so far as 
we have been able to ascertain, a failure — and 
it would seem necessarily so, for it simply had 
the effect of throwing a stumbling-block in the 
way of the creditor (who surely has a right to 
recover his debt, if it can be recovered), with- 
out affecting materially the position of the 
willing but insolvent debtor, who is, we are 
willing to admit, next to the creditor, entitled 
to protection ; whilst, at the same time, the 
alteration admits the justice anft propriety of 
the former enactment The principle was in 
fact admitted, but the machinery for carrying 
it into effect was made more cumbrous and 
less effective. • 

A bill has been introduced this session, 
which has a bearing on this subject, and 
which it may be useful to notice. U is pro- 
posed to repeal section 172 of the Division 
Courts Act, which provides that no protection 



of any insolvent act shall be available to dis- 
charge any defendant from any order of 
commitment under the sections already re- 
ferred to. At first sight this might 6eem a 
reasonable amendment, in vitfw of the changes 
effected by the Insolvent Act ; but upon 
further consideration may it not be said that 
it is in effect doing away with the beneficial 
operation of the clauses of the act which we 
are upholding. We venture to say that not 
in one case out of a thousand has an honest, 
bona fide insolvent debtor been imprisoned 
under these clauses, whilst as a means of 
punishing recklessly-dishonest or fraudulent 
debtors, the powers given by them axe most 
useful To use a simile brought to our minds 
by these warlike times — will not the repeal of 
section 172 take, as it were, the ball from the 
cartridge and leave it blank. 



ACT FOR QUIETING TITLES. 

In furnishing the necessary documents in 
order to obtain certificates of title under this 
Act, amongst other requisites, is an affidavit 
that the land is not charged with any debt to 
the Crown, and in order to save trouble and 
loss of time as well to the applicants as to the 
referee, in reporting to the judges that a cer- 
tificate may be granted, it should be under- 
stood that this affidavit must be punctiliously 
correct as shewing that the land is free from 
such debt under the provisions of the statute 
chapter 5 Consolidated Statutes of Upper 
Canada. 

To prevent future difficulty to the profes- 
sion and applicants we have procured the 
following form from the referee as one tha 
will be accepted : 

In Chancery. 

In the matter of Lot No. , <fcc. 

I, A B., of , Ac., make oath and say that 

I have carefully searched the register in the office 
of the clerk of the Court of Queen's Bench in To- 
ronto, and that there has not been registered 
therein any deed, bond, contract or other instru- 
ment whereby any debt, obligation or duty was 
incurred or created to Her Majesty on the part 

of* , his (or their, or any or either of 

their, as the case may be) heirs, executors or 
administrators. 

Sworn, <tc (with the usual Chancery Jurat). 

It will be noticed, however, in reference to 

this, that an act (of which we give a copy in 

• Name here all the persona who at any time eince have 
had an j ettate in the land ltabla to a erowa debt 
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another place) has been introduced which will 
if pissed relieve land from the burden imposed 
bv the act above referred to. 



We understand that some such suggestion 
as was made some time ago in this Journal* 
with reference to giving a judge in Chambers 
the same powers as the full Court in matters 
of partition, is likely to be acted upon during 
the present session, if time permits. Such 
an amendment is necessary, and will be ap- 
preciated by the profession, particularly by 
those on the Common Law side. 

The alteration needed is very slight, and 
one to which there can be no possible objec- 
tion, whilst the benefit to be derived therefrom 
will be very great, both as regards economy 
to suitors and convenience to practitioners. 



Oar readers will be glad to learn that Mr. 
Leith is engaged in the preparation of annota- 
tions upon the real property statutes of Upper 
Canada. Mr. Leith is a most competent per- 
son for the task, — a very arduous one by the 
way,— and we doubt not he will be as success, 
ful in this as he was in his edition of Black. 
stone. 

PROPOSED LEGISLATION. 

We copy, for the information of our readers, 
the following bills introduced during the pre- 
sent session. 

Hon. J. H. Cameron is the author of the 
first four, which with the others will be of 
much interest to the profession. 

4a Act to amend the Common Lorn Procedure 
Act of Upper Canada, 

Whereas, it is desirable to make certain 
amendments in the Common Law Procedure 
Act of Upper Canada; Therefore; Her Majesty, 
bj and with the advice and consent of the 
Legislative Council and Assembly of Canada, 
enacts as follows :— 

1. In addition to any cases in which a defen- 
dant in any suit is now entitled to obtain 
security for costs from a plaintiff, security for 
costs may be granted to the defendant or 
applicant in any suit or proceeding in which 
it U made to appear satisfactorily to the Court 
•n which such suit or proceeding has been in- 
stituted or taken, or to any Judge in cham- 
fers, that the plaintiff has brought a former 
suit or proceeding for the same cause which is 
Pending either in Upper Canada or in any 
other country, or that he has judgment, or 
mle or order passed against him in such suit 

•10 U.C.L.J„6L 



or proceeding, with costs, and that such costs 
have not been paid, and such Court or Judge 
may thereupon make such rule or order stay- 
ing such proceedings until such security be 
given, as to such Court or Judge shall seem 
meet 

2. In any suit or action in which any ver- 
dict is rendered for any debt, or sum certain, 
on any account, debt or promises, such verdict 
shall bear interest at the rate of six per cent 
per annum from the time of the rendering of 
such verdict if judgment is afterwards en- 
tered in favor of the party or person who ob- 
tained such verdict, notwithstanding the entry 
of judgment upon such verdict has been 8us r 
pended by the operation of any rule or order 
of Court, which may be made in such suit or 
action, and in all cases damages shall be 
assessed only up to the day of the verdict 

8. Whereas doubts exist as to the effect of 
equitable defences pleaded in suits at law, and 
it is desirable to remove such doubts ; — if the 
defendant in any suit at law shall plead any 
equitable defence, and judgment shall be given 
against such defendant upon such equitable 
plea, such judgment shall be pleadable as a 
good bar and estoppel against any bill filed by 
such defendant in equity against the plaintiff 
or representative of such plaintiff at law, in 
respect to the same subject matter which has 
been brought into judgment by such equitable 
defence at law; but nothing in this section 
shall apply to any suit or action commenced 
and pending before the passing of this Act, 
which shall be decided upon as if this Act had 
not been passed, and this Act shall not be 
construed as declaring that such judgment at 
law on an equitable defence has not been here- 
tofore a good bar to a suit in equity on the 
same subject matter. 

4. If any suit or action is brought in any 
Court of Law or Equity for any cause of 
action for which any suit or action has been 
brought and is pending between the same 
parties or their representatives in any place or 
county out of Upper Canada, such Court or 
any Judge thereof may make a rule or order 
to stay all proceedings in such first-men- 
tioned Court of Law or Equity, until satis- 
factory proof is offered to such Court or Judge 
that the suit or action so brought in such other 
place ob country out of Upper Canada is 
determined or discontinued. 

5. Sections numbers two hundred and 
seventy and two hundred and seventy -one of 
the said Common Law Procedure Act are 
hereby repealed and the following clauses 
substituted in lieu thereof, which substituted 
clauses shall be read and construed as if they 
originally formed part of the said Common 
Law Procedure Act, instead of the said clauses 
hereby repealed : 

" 276. Upon any execution against the per- 
son, lands or goods, the Sheriff may, in addi- 
tion to the sum recovered by the judgment, 
levy the poundage and milage fees, expenses 
c f the execution, and interest upon the amount 
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bo recovered according to law ; but in case a 
part only be levied or made on or under any 
such execution, the Sheriff shall be entitled 
to poundage upon the amount so levied or 
made only, whatever be the sum endorsed 
upon the writ ; and in all cases where satis- 
faction shall be obtained of the debt or any 
part thereof, after an actual levy upon the 
debtor's property while such execution re- 
mains in the hands of the Sheriff to be execu- 
ted, the Sheriff shall be entitled to poundage 
as aforesaid ; Provided always, that upon any 
judgment or decree appealed against, on which 
any execution shall be issued, before the 
Judge's fiat to stay the execution shall have 
been obtained under the seventeenth section of 
the Statute chaptered thirteen of the Consoli- 
dated Statutes for Upper Canada, no pound- 
age shall be allowed against the appellant 
unless a Judge of the Court appealed from 
shall see fit to order otherwise." 

11 271. In cases of writs of execution upon 
the same judgment to several counties where- 
in the real or personal estate of the judgment 
debtor has been seized or advertised but not 
sold, by reason of satisfaction having been 
obtained under or by virtue of a writ in some 
other county, and no money has been actually 
levied on such execution, the Sheriff shall not 
be entitled to poundage, but to mileage and 
fees only for the services actually rendered and 
performed by him, and the Court out of which 
the writ issued, or any Judge thereof may 
allow him a reasonable charge for such 
services, in case no special fee therefor be 
Assigned on any table of costs." 

6. No execution shall issue against lands to 
the Sheriff of any County until after a return 
of nulla bona in whole or part with respect to 
an execution against goods, in the same suit 
by the same Sheriff. 

7. No Sheriff shall make any return of 
nulla bona either in whole or in part, to any 
writ against goods, until the whole of the 
goods of the execution debtor in his county 
have been exhausted, and then such return 
shall be made only in the order of priority in 
"which the writs have come into his hands. 



An Act to amend the Law of Upper Canada 
relating to Grown Debtor*. * 

Whereas, by law in Upper Canada, the 
property real and personal, of any person en- 
tering into any bond or covenant, or being 
indebted to the Crown, is bound by such bond 
or covenant from the date thereof and from 
the incurring of such debt.; and whereas it is 
desirable that such bonds, covenants and 
■debts made or due by a subject to the Crown, 
should be placed on the same footing as if 
they were made or due from a subject to a 
subject : Therefore, Her Majesty, by and with 
the advice and consent of the Legislative 
Council and Assembly of Canada, .enacts as 
follows.: — 



1. No bond, covenant, or other security, 
hereafter to be made or entered into by any 
person to Her Majesty, Her Heirs or Suc- 
cessors, or to any person on behalf of or in 
trust for Her Majesty, Her Heirs or Suc- 
cessors shall bind the real or personal property 
or such person so making or entering into 
such bond, covenant, or other security to any 
further, other or greater extent that if such 
bond, covenant, or other security had been 
made or entered into between subject and sub- 
ject of Her Majesty. 

2. The real or personal property of any 
debtor to Her Majesty, Her Heirs or Sue 
cessors, or to any person in trust for or on be- 
half of Her Majesty, Her Heirs or Successors, 
for any debt hereafter contracted, shall be 
bo and only to the same extent, and in the 
same manner as the real or personal property 
of any debtor where a debt is due from a sub- 
ject to a subject of Her Majesty. 

8. The Statute chapter five of the Consoli- 
dated Statutes of Upper Canada, shall be and 
the same is hereby repealed, except as to such 
securities as are mentioned in the first section 
of that Statute, which had been made or en- 
tered into before the passing of this Act 



An Act to amend an Act respecting the 

Superior Courts of Civil and Criminal 

Jurisdiction in Upper Canada. 

Her Majesty by and with the advice and 
consent of the Legislative Council and 
Assembly of Canada enacts as follows : — 

1. The sixteenth section of the Act of the 
Consolidated Statutes for Upper Canada, 
chaptered ten, and intituled, " An Act 
respecting the Superior Courts of Civil and 
Criminal Jurisdiction," shall be and the same 
is hereby repealed, and the following section 
shall be substituted iu lieu thereof : 

"16. In case any Judge of either of the 
Courts of Queen's Bench or Common Pleas 
has continued in the office of Judge of one or 
more of the Superior Courts of Law or Equity 
in Upper Canada for fifteen years, or becomes 
afflicted with some permanent infirmity dis- 
abling him from the due execution of his 
office, and in case such Judge resigns his said 
office, Her Majesty may, by Letters Patent 
under the Great Seal of this Province, reciting 
such period of service or permanent infirmity, 
grant unto such Judge an annuity equal to two- 
thirds of the salary annexed to the office of 
such Judges to commence immediately after 
the period of his resignation, and to continue 
thenceforth during his natural life." 

2. The eighteenth section of the said recited 
Act shall be, and the same is hereby repealed, 
and the following subtituted in lieu thereof: 

44 18. The term of the said Courts of Queen's 
Bench and Common Pleas shall annually be as 
follows : Hilary Term shall begin on the first 
Monday in February, and shall end on the 
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Saturday of the ensuing week ; Easter Term 
shall begin on the third Monday in May, and 
shall end on the Saturday of the second week 
thereafter; Michaelmas Term shall begin on 
the third Monday in November and end on 
the Saturday of the second week thereafter ; 
and Trinity Term shall be abolished." 



An Act to amend the Act respecting Attorneys- 
at-Law. 

Her Majesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : — 

1. The sections of chapter thirty-five of the 
Consolidated Statutes for Upper Canada, in- 
tituled, "An Act respecting Attorneys-at- 
Law," numbered forty-five, forty-six, forty- 
scien, forty-eight, forty-nine, fifty-three, fifty- 
three, fifty -four and fifty-six, shall be and the 
same are hereby repealed. 

nOTISIOXS FOE RAISING FUNDS FOB SALARIES OF 
BEPORTKRg. 

Attnual Oaijficatm. 

2. In order to provide for the salaries of the 
reporters in the Superior Court, the Benchers 
of the Law Society of Upper Canada may, by 
rote, appoint a sum not exceeding fifteen 'dol- 
lars, in respect of all of the Courts of Queen's 
Bench, Chancery, and Common Pleas, to be 
annually paid to the Treasurer of the said 
Society by every practising Attorney or Solici- 
tor of all or any of the said courts. 

3. Each practising attorney and solicitor 
shall obtain from the clerks of the Courts of 
Queen's Bench and Common Pleas, and the 
Registrar of the Court of Chancery, if practi- 
sing in suoh court annually, before the first 
% of Michaelmas Term, a certificate under 
the seal of such court, stating that he is a 
practising attorney in such court, and upon 
the production of such certificate to the Secre- 
tory of the Law Society, annually, in Michael- 
mas Term, and the payment of all fees and 
dues payable by such attorney or solicitor to 
the said Society, the said Secretary shall write 
his name on the margin thereof, with the date 
thereof, and such certificate shall be taken as 
issued only from that date. 

4- No such certificate shall be issued to any 
attorney or solicitor who is indebted to the 
**id Society for any term or other fee payable 
to the Society, nor till the annual fee for' each 
^rtificate prescribed by the rule of the said 
***&? is paid. 

5. If anj^attorney or solicitor omits taking 
*ut such annual certificate in Michaelmas 
lenn, he shall not he entitled thereto until he 
P*ys to the said Treasurer, not only the certi- 
ficate fee, so appointed as aforesaid, together 
with any fees or dues which he owes to the 
fcw Society, but also an additional sum by 
**J of penalty, in respect of each of such 
*«*«,« follows: 



If such certificate be not taken out before 
the first day of Hilary Ternxjthe further sum 
of two dollars. If not before the first day of 
Trinity Term the further sum of /our dollars. 

SERVICE OF CLERKS WHEN ENGAGED IN VOLUNTEER, 
OR GENERAL MILITIA SERVICE. 

6. The Benchers of the Law Society shall 
at all times have full power and authority to 
allow to any clerk under articles to a practising 
attorney or solicitor, as part of his term of 
service, all and every period of time that such 
clerk may be employed in the Volunteer or 
General Militia Service when such Volunteer 
or General Militia are called out for actual 
service. 



An Act to amend the Law of Crown and 

Criminal Procedure and Evidence at 

Trial in Upper Canada. 

Whereas it is expedient that the law of 
Evidence, and the practice on Crown prosecu- 
tions and trials for Treason, Felony and Mis- 
demeanors should be assimilated to that on 
trials at Nisi Prius ; Therefore, Her Majesty, 
by and with the advice and consent of the 
Legislative Council and Assembly of Canada, 
enacts as follows : — 

1. On all trials to which the Crown is a 
party either directly or through the Attorney 
General, and in all criminal prosecutions, 
whether for treason, felony or misdemeanor, 
the addresses of counsel or of parties to the 
jury, the examination and contradiction of 
witnesses, comparison of handwriting, and the 
calling of attesting witnesses, shall proceed in 
the same manner, and with the same effect, as 
is provided in civil suits by sections two 
hundred and nine to two hundred and fifteen, 
both inclusive, of "The Common Law Proce- 
dure Act ;" — Provided always that the right of 
reply shall be always allowed to the Attorney 
and Solicitor General, and to any Queen's 
Counsel having written authority from either 
of them for that purpose. 

2. This Act shall apply only to Upper 
Canada. 



Mr. Angus Morrison has also introduced a 
bill respecting evidence at nisi prius. It is 
the commencement of what must come sooner 
or later, and that is, throwing open our courts 
to the reception of the evidence of parties to 
the suit on their own behalf. 

An Act to amend chapter thirty-two of the 
Consolidated Statutes for Upper Canada, 
intituled, "An Act respecting Witnesses 
and Evidence." 

Whereas it is desirable to amend the Act 
chapter thirty-two of the Consolidated Statutes 
for Upper Canada, intituled, " An Act respect- 
ing Witnesses and Evidence," and to extend 
the provisions thereof; therefore, Her Majesty, 
by and with the advice a»d consent of the 
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Legislative Council and Assembly of Canada, 
enacts as followf : 

1. The following proviso shall be inserted 
in the fifth section of the said Act ; after the 
words " at the instance of the o^ >site party," 
and immediately before the words, " provided 
always," and shall make part of the said 
section : 

44 Provided always, that in any suit or pro- 
ceeding in which there is more than one plain- 
tiff or more than one defendant, and any one 
or more of such plaintiffs, and any one or 
more of such defendants, is examined as a wit- 
ness at the instance of the opposite party, then 
any co plaintiff or co-defendant of the party so 
examined may examine any other or others of 
his co-plaintiffs or co-defendants as a witness 
or witnesses in the cause, or may offer himself 
as a witness and give evidence in the cause : 
and the words 44 plaintiff" and 44 defendant' 1 
in this proviso, shall include any party who, 
under the foregoing provisions of this section, 
can be called and examined as a witness at the 
instance of the opposite party, but no other." 



Mr. Smith (Durham) has brought in the 
following amendent to the Mortgage Act, giv- 
ing power to the executors of a mortgagee to 
discharge the mortgage or assign the mortgage 
debt 

An Act to amend and extend the provisions of 
the fifth uetion of chapter eighty-seven of 
the Consolidated Statutes for Upper Canada^ 
respecting Mortgages of Real Estate. 

Her Majesty, by and with the advice and 
consent of, Ac, enacts as follows : — 

1. The fifth section of chapter eighty-seven 
of the Consolidated Statutes for Upper Canada, 
intituled : u An Act respecting Mortgages of 
Real Estate," is hereby repealed. 

2. The following section is substituted for, 
and shall be read in place of, the said fifth 
section hereby repealed : 

41 When any person entitled to any freehold 
or leasehold land by way of mortgage has 
•departed this life, and his executor or admin- 
istrator is entitled to the money secured by 
«the mortgage, or has assented to a bequest 
thereof, — such executor or administrator, if 
the mortgage money was paid to the testator 
or intestate in his lifetime, or on payment of 
the principal money and interest due on the 
said mortgage, may release and discharge the 
said debt and the legal estate in the mortgaged 
land; and such executor and administrator 
shall have the same power as to any portion 
of the lands on payment of some part of the 
mortgage debt, or on any arrangement for 
exonerating the whole or any part of the 
mortgaged lands, without pay men t of money; 
and such executor or administrator may also 
sell and dispose of the said mortgage debt to 
Any purchaser thereof andassign, .transfer and 



convey the said mortgage debt and security 
and the legal estate in the mortgaged land to 
such purchaser ; and every such conveyance, 
release, assignment or discharge, shall be as 
effectual as if the same had been made by the 
person having the legal estate." 



Mr. Macfarlane brings in the following : — 

An Act relating to Suits removed from the 
County and Division Courts of Upper 
Canada to the Superior Courts by certiorari. 

Her Majesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : — 

1, In any action, cause, suit, plaint or pro- 
ceeding, removed from any County or Division 
Court in Upper Canada into any of the supe- 
rior courts of law, according to the practice 
now or hereafter to be in force, the same pro- 
ceedings may be taken, by either the plaintiff 
or defendant, in the court to which the said 
action, cause, suit, plaint or proceeding, may 
be removed, and with like consequences, as if 
the same had been originally commenced in 
the said superior court. 



Mr. Wood is responsible for the following 
proposed amendments in Chancery practice. 

An Act to amend the practice of Court of 
Chancery for upper Canada. 

Whereas it is expedient further to facilitate 
proceedings, and to prevent unnecessary de- 
lays and expenses, in Her Majesty's Court of 
Chancery for Upper Canada ; Therefore, Her 
Majesty, by and with the advice and consent 
of the Legislative Council and Assembly cj 
Canada, enacts as follows : — 

1. Whenever a defendant cannot, after due 
diligence, be found, to be served with the Bill of 
Complaint, the Court shall order such person ' 
to be served by publication, according to the I 
present practice of the Court ; and an applica- | 
tion to the defendant's nearest relatives, or 
those with whom he last resided before he dis- 
appeared, for information as to his present 
residence or place of abode, shall be deemed 
due diligence, without examining any party 
under oath. 

2. A married woman shall, in all cases, sue 
by her next friend, save that, in a suit against 
her husband, the Court may allow her to sue 
alone, upon being satisfied that she is rightly 
entitled so to do. But in no case shall any 
order be made, directing the husband to pay 
interim alimony or any costs of suit to the 
wife, before decree, unless the Court shall be 
satisfied by the evidence given, that theappli* 
cation is just and reasonable, under the 
circumstances. 

3. In the case of infant defendants, it shall 
not be necessary to serve a copy of the Bill of 
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Complaint on any of them ; and it shall he 
sufficient, before applying for an order to 
appoint a guardian ad litem, to serve a copy 
of the Bill and the notice required hy the 
practice of the Court, upon the party with 
whom the infants or some of them reside. 
After a guardian ad litem has been appointed, 
a copy of the Bill shall be served on him, 
along with the order appointing him guardian ; 
and this shall be deemed good service on the 
infant. 

4. It shall not be necsssary, before making 
an application for the sale or leasing of land 
in which an infant is interested, that the in- 
fant consent to such application ; but the Court 
shall decide as to the propriety of such sale or 
leasing, and the second clause of the fifty- 
second section of the Consolidated Statutes for 
Upper Canada, chapter twelve, requiring such 
consent, is hereby repealed. 

5. Whenever the answer of the defendant 
sets forth matter to which the plaintiff may 
desire to reply ; he shall do so by a Replication, 
as at the Common Law, and not by amendiag 
his Bill of Complaint The defendant may also 
set forth any defence which he may have to the 
replication by a rejoinder; and so on, each 
party having the right to answer the last pre- 
ceding pleading of his opponent, by a new 
pleading, according to the practice at the Com- 
mon Law. But this section shall not affect 
the right of any party to amend or re-amend 
his Bill of Complaint, or file a supplemental 
answer, in order to rectify any error or defect 
therein, according to the present practice of 
the Court 

fl. The court shall, at any time, upon a 
proper application for that purpose, direct such 
amendments of any pleading as the furtherance 
of justice or the due conduct of the suit or 
matter may require, upon such terms as the 
court shall deem meet; but any error or 
defect of pleading which has not misled or in- 
jured the adverse party, shall be amended 
without costs. 

7. Upon every examination of witnesses, all 
the evidence of either party, pertinent to the 
real object at issue, shall be received, although 
owing to some error or defect of pleading, the 
same, or some portion thereof, may be inad- 
missible by the present practice of this court ; 
the erroneous or defective pleading shall be 
amended accordingly, as directed by the last 
preceding section *f this Act But nothing 
herein contained shall authorize the admission 
of any evidence irrelevant to the real question 
intended to be raised for decision, and wherever, 
in the opinion of the court, the adverso party 
has been surprised, or his rights might other- 
vise be injuriously affected by the admission 
of any evidence of which, owing to the said 
defect or error in the pleading, he may not 
have been duly forewarned, he shall be allowed 
to give further evidence, at such time and 
place, and on such terms, as the court may 
think fit 



8. After the parties have closed their res- 
pective cases upon an examination of witnesses, 
if the evidence involve difficult questions of 
fact or law, the court shall defer hearing the 
argument thereon till the witnesses in all the 
other causes have been examined : and the 
cause shall be argued at such time and place 
as the court may direct 

9. The Court of Chancery is hereby em- 
powered to make such orders as they may 
deem expedient for the purpose of carrying 
this Act into effect 

10. The decisions of the court, under this 
Act, shall be subject to appeal as in other 



11. Upon the hearing of any appeal from the 
Court of Chancery, the Court of Error and 
Appeal shall have and exercise the same pow- 
ers relative to amendments of pleadings and 
future proceedings in suits as shall be possessed 
by the Court of Chancery, either under this 
Act or otherwise. 

12. This Act shall take effect from the time 
of the passing thereof; but it shall not affect 
the validity of anything done previously to 
that time. 



The following bill is introduced by Mr. 
Morris. If there should be a full discussion 
and a careful consideration of its provisions 
it may assist the legislature in forming a cor- 
rect opinion on the important subject involved 
at a future time, but at present we do not think 
that it has been sufficiently considered, even 
in England, where so much has been said and 
written on the subject, or that thero is as yet 
sufficient data to act upon. 

An Act to prevent the execution in public 
of the Sentence of Death. 

1. All executions of the sentence of death 
shall hereafter take place within the walls, or 
within the enclosed yard of the gaol of the 
district or county, or union of counties, as the 
case may be, and not in public view. 

2. The sheriff shall, in all cases, require the 
presence thereat of as many as six (if so many 
there are) of the employees of such gaol, in- 
cluding among them the gaol surgeon or phy- 
sician (if any) and the gaoler ; and any such 
employe being so required and failing to attend, 
6hall be discharged of his employment unless 
he gives a good excuse for his non-attendance. 

8. The sheriff shall further invite, by writ- 
ten summons, the attendance thereat of twelve 
persons of respectability resident within the 
district, county, or union of counties, one of 
whom, at least, (if possible) shall be a surgeon 
or physician. 

4. The sheriff shall permit the presence at 
the execution of such neir relations of the 
criminal, and of such priests or ministers of 
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religion as the criminal may desire, and of 
the criminal's counsel, if so desired by the 
criminal. 

5. Should the criminal not have desired the 
attendance of any particular priest or minister 
of religion, the sheriff shall further invite the 
attendance of such one or more priests or min- 
isters of religion as he, the sheriff, may select, 
in view of all the circumstances of the case. 

6. Excepting the persons above enumerated 
and such other officers of the prison, sworn 
constables, assistants, and military guard, as 
the sheriff in his discretion may deem requisite 
no person shall be allowed to witness the exe- 
cution ; and in particular, no person under 
age, unless a near relation of the criminal, 
shall be allowed to witness the same. 

7. The moment of the execution shall be 
publicly signified by the tolling of a bell on, 
or as near as may be to, the gaol buildings, 
and also by the hoisting of a black flag con- 
spicuously thereon. 

8. Immediately after the execution, the 
sheriff shall empanel a jury of not less than 
six : or more than twelve of the persons 
present thereat, who, npon their oaths, on 
view of the body, shall forthwith enquire and 
find whether the sentence was duly carried 
into execution ; and no person present at the 
execution shall be exempt from service on such 
jury, or be allowed to leave the gaol premises 
until after verdict rendered by such jury ; and 
for all purposes of such inquest and verdict, 
the sheriff shall have all the powers and func- 
tions of a coroner, and the jury those of a 
coroner's jury ; and the verdict shall in all 
things be dealt with as the verdict of a coroner's 
jury. 

9. The word " sheriff" in this Act shall be 
held to include any deputy or under sheriff, 
or other officer, who, in the absence of the 
sheriff may be charged with the duty of carry- 
ing out the execution. 



Our prognostications as to the introduction 
of a bill for reducing registrars' fees has been 
verified by a bill brought in by that most 
competent of legislators for such a task, Mr. 
44 Cheap Law " Scatcherd. We must congrat- 
ulate him upon having, at length, stumbled 
upon something in the shape of fees which 
requires reduction. As far as registrars are 
concerned, they will have, in a great measure, 
themselves to thank if this reduction in their 
fees takes place. We are only sorry that the 
genius of the introducer of this bill is confined 
to measures of this attenuative description, for 
the excessively ill-drawn Act of 1865 requires 
amendment in a variety of ways that are not 
thought of by the following bill; — 



An Act to amend the Registration of TUle*, 
( Upj>er Canada) Act 
Whereas it is desirable that the fees of regis- 
trars should be uniform, and it is expedient to 
amend the Act passed in the session of Parlia- 
ment held in the twenty-ninth year of Her 
Majesty's reign, chapter twenty-four, intituled, 
41 An Act respecting Registrars, Registry Offi- 
ces, and the Registration of instruments rela- 
ting to lands in Upper Canada:" Therefore, 
Her Majesty, by and with the advice and con- 
sent of the Legislative Council and Assembly 
of Canada, enacts as follows : 

1. The first sub-section of the sixty-eighth 
section of the said Act shall be and the same 
is hereby repealed, and the following sub-sec- 
tion is enacted and substituted therefor : 

u 1. For registering every instrument other 
than those hereinafter specially provided for, 
including all necessary entries and certificates, 
one dollar, but in case the same, exclusive of 
the necessary entries and certificates, exceed 
eight hundred words, then at the rate of ten 
cents for each additional hundred words, or 
the fractional part thereof, and if the memo- 
rial or other instrument embraces different lots 
or parcels of land situate in different localities 
in the same county, the registration and copy- 
iug of such, including all necessary entries and 
certificates thereof, into the different registry 
books, shall be considered separate and distinct 
registrations of such instruments, but shall be 
charged for and paid at the rate of ten cents 
for every one hundred words, or the fractional 
part thereof." 

2. The registrar or deputy registrar of the 
county in which the lands are situate shall, 
upon production to him, endorse the certificate 
required by the fifty-third section of the said 
Act, on the original instrument, and also on 
the duplicate or other original part thereof, 
without any charge. 

■3. This Act shall extend only to Upper 
Canada. 



JUDGMENTS.— EASTER TERM, 1866. 
ERROR AND APPEAL. 

Present: — Draprb, C J. ; Richards. C J. : 
Spbagob, V. C. ; Haoartt. J. ; Mobbihon, .1 ; 
Adam Wilson, J. ; John Wilson, J. ; Mowat, 
V. C. 

June 23, 1S66. 

Hodgin* t. The United Counties of Huron and 
Bruce. — Appeal from the Court of Queen's* Bench. 
Held that municipal corporations are not entitled 
to notioe of action under Con. Stat. U. C, cap. 
126, per Draper, C. J., Spragge,V. C, Hagarty, 
J., Morrison, J. ; contra, Richards, C J , Adam 
Wilson, J., Mowat, V. C. Mr. Justice John Wil- 
son took no part in the judgment. Per Cur. — 
Appeal dismissed with costs. 

Mulholland v. Baker. — Appeal from the Court 
of Common Pleas, dismissed with costs. 
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Lynn y. Smith. — Appeal from the Court of 
Common Pleas, dismissed with costs. 

Court adjourned till 22nd August next, to hear 
arguments. 

QUEEN'S BENCH. 

Present : — Dbapbr, C. J. ; Hagabty, J. ; 
More i son, J. 

June 8, 1866. 

Nicholson t. Bell. — Rule nisi discharged. 
Cay ley et al. v. Foster. — Rule nisi discharged. 
Moore y. Walker. — Rule absolute as to part of 
what was asked. No costs to either party. 

Jacques y. Nichol. — Judgment for defendant on 
demurrer. 

Ross si al. y. Orange. — Judgment for plaintiff 
on demurrer to plea. Held, that a sheriff, after 
eeiiare, is liable for loss of the goods destroyed 
by fire. 

DoneUy y. Stewart. — Appeal from the County 
Court of the County of Hastings, dismissed with 
costs. Held, that an action will not lie in a 
Superior Court on a Division Court judgment. 

Slaght y. West. — Appeal from the County Court 
of tbe County of Brant, dismissed with costs. 

Gordon y. Casty. — Appeal from the County 
Court of the County of Hastings, dismissed with 
costs. 

Crysdalex. Moorman. — Appeal from the County 
Court of the County of Hastings, dismissed with 
costs. 

Mulvey y. Gore District Mutual Fire Ins. Co. — 
Rule absolute to reduce verdict, or for nonsuit, 
in the 6ption of the plaintiff. 

Canada Company v. McDonald. — Rule absolute 
for new trial ; costs to abide the event. 

Clarke v. McCuUough. — Rule absolute for new 
trial ; costs to abide the event. 

Richards v. Liverpool 4" London Assurance Co. 
—Judgment for plaintiff on demurrer to plea. 

Clark y. Corbett. — Rule discharged without 
costs. 

Farquharson v. Knight. — Defendant's rule ab- 
solute, and plaintiff's rule discharged ; costs to 
be costs in the cause. 

Mc Common v. Beaupre. — Rule absolute for new 
trial, without costs. 

Snure et al v. Hughes. — Rule discharged. 

In re Doherty and the Township of Toronto. — 
Bule absolute to quaBh by-law, with costs. 

In the matter of Bright and McLean — Appeal 
from the County Court of the County of Kent. 
L>isnu*seu with costs. 



June 23, 1866. 

Meyers v. Baker. — Rule nisi to issue. 

Miller v. Agricultural Association. — Rule nisi 
to issue. 

Grantham v. Severs et al. — No rule. 

Bank of Montreal v. Reynolds. — Application for 
leave to appeal stands. 

Hepburue v. King et al. — Rule nisi refused. 



Baker v. Baker. — Judgment for demandant 
against plea. 

Connell v. Boulton — Rule nisi to reduce ver- 
dict discharged. Rule absolute to increase the 
verdict to full amount of the mortgage. Leave 
to appeal granted. 

Molson y. Bradburne. — Judgment for plaintiff 
on demurrer to plea, with leave to apply to a 
Judge in Chambers to amend within a month. 

Montreal Assurance Co. v. McCormick. — Rule 
discharged. 

Crysdale v. Mc Henry — Appeal from the County 
of Hastings allowed, and judgment to be given in 
favour of the plea. 

Darling y. Hitchcock et al. — Judgment for de- 
fendant on demurrer to replication, and rule 
absolute for new trial, without oosts. 

In re Holy and the Corporation of the Township 
of Brock — Kule absolute to quash by-law under 
the Temperance Act, with costs. 

Howtand v. Rowe. — Rule nisi discharged, with 
costs. 

Munsonv. Glass. — Rule absolute without oosts 
to return money to Mrs. Wallace, on her under- 
taking to bring no action. 

Banting v. Niagara Diet. Mat. Fire Ins. Co. — 
Rule absolute. Leave to appeal granted. 

Newman v. Niagara District Mutual Ins. Co — 
Rule absolute discharged. 

In re Scott and the Corporation of the County of 
Peterborough. — Rule absolute to quash part of 
by-law. 

COMMON PLEAS. 

Present : — Riohabds, C. J.; Adam Wilson, J. ; 
John Wilson, J. 

Jane 18, 1866. 

Rose v. Brown. — Rule absolute to enter non- 
suit 

Kerr v. McEwan. — Ri-le nisi to go on mate- 
rials before the court, if applicant desires it. 

Grant v. McLennan. — Rule nisi dsoharged. 

Muckle v. Ludlow. — Rule nisi discharged. 

Morton v. Lewis. — Rule nisi discharged with 
costs. 

Corporation of Belleville v. Judd. — Judgment 
for plaintiffs on demurer to plea. Held, that a 
municipal corporation has power to extend the 
time for payment of a debt, and to take a cove- 
nant as security for the payment of it. 

In re Waddell and Gildersleeve. — Appeal from 
the decision of the Judge of the County Court of 
the County of Frontenac allowed, and rule nisi 
for a nonsuit in court below to be discharged, 
and rule to be issue 1 for judgment for plaintiff 
on demurrer to second plea. 

Perry v. Bank of Upper Canada. — Rule nisi 
discharged. 

Rowe v. G. T. R. Co. — Rule absolute for new 
trial on payment of costs. 

Bruce v. Sn'lgrov*. — Appeal allowed without 
costs and a new trial ordered tn the court below, 
without costs. 
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Judgments, Easter Term, 1866. — Debtor and Creditor. 



Kuntt v. Niagara Diet. Mutual Fire Ins. Co. — 
Rule discharged. 

Mason v. The Agricultural Matual Ins. Co. — 
Rule absolute to euter a uonsuit. 

Richardson v. C. W. Farmers* Mutual Ins. Co. 
— Stands till Saturday. 

Christie v. Clark.— Posfa to plaintiff. 

Brush v. McTaggtrt. — Appeal from the deci- 
sion of the Judge of the County Court of the 
County of Frontenac allowed, and rule nisi in 
court below to be discharged. Held, that County 
Courts in Upper Canada hate jurisdiction to 
hold plea of actions to recover penalties within 
their jurisdiction as to amount. O'Reilly qui tarn 
v. Allen, 11UCQ.B 411, to the contrary, owing 
to recent legislation, no longer law. 



June 28. 1866. 

Richardson v. Canada West Ins. Co. —Judgment 
for plaintiff on demurrer to pleas. 

Chisholm v. Lucas — Rule nisi discharged. 

Blain v. Mul holla nH — Rule nisi refused. 

Miller v. Wiley. — Judgment on demurrer to 
p'«»% in favor of tenant, with leave to demandant 
to npply to a Judge in Chambers to amend. 

Mr 1st v. Thompson. «— Rule nisi discharged, 
win. leave to appeal. 

fu re Ktena and O'Hara. — Appeal from the 
United Counties of York and Peel dismissed with 
costs. 

Ritchie ▼. Prout. — Rule absolute to set aside 
nonsuit, and verdict to be entered for the pi a n- 
tiff on the account stated for the amount of the 
first notes and interest at 6 per cent., and for 
defendant on the remaining counts. 

Helm v. Crossen. — Stands. 

Walcott v. Slolicker.—Ru\e discharged. 

Thome v. Torrance. — Rule absolute to enter 
verdict for defendant, with leave to appeal — 
Adam Wilson, J., dissentients . A special case to 
be stated between the parties, if any difficulty 
found as to appeal on the ense in its present form. 

Barton v. Ilerbertns. — Rule discharged with 
costs. 

In re Morgan and Huron and Bruce. — Stands 
till next term. 

In re Lee and Baker. — Order confirming sale. 

Regina v. Murphy. — No judgment during the 
•suspension of Habeas Corpus Act. 



PRACTICE COURT AND CHAMBERS. 



June 23, 1866. 

McLean- j. Jones. — Rule discharged with costs. 

Jones v. Prmtice.— Rule discharged with oosts. 

Snider v. Gage. — Rule absolute with costs. 

Martin v. Dickson. — Rule discharged with 
costs. 

MUHgan ▼ Orr. — Rule absolute to amend en* 
dorsement on writ of execution. 

Mcllroyv. Hall — Rule discharged on payment 
of costs by defendant. 

Mc Ldlan v McLennan. — Rule discharged with 
oosts. 



VanNorman v. McLellan. — Rule absolute, set- 
ting aside judgment and execution in ejectment, 
and writ of restitution ordered, with costs to be 
paid by the plaintiff to defendant. 

In re Robertson — Taxation confirmed. 

Campbell v. Pettit — Judgment in ejectment set 
aside and writ of restitution ordered ; coot a 
liquidated at #10. 



SELECTIONS. 



DEBTOR AND CREDITOR. 
We understand that a good deal of dis- 
satisfaction exists in certain quarters at a 
defect in the new Bankruptcy Bill, which we 
have pointed out in our articles on the subject. 
We refer to the inadequacy of the means which 
it provides for the punishment of fraud, and 
to the dangers which are likely to arise from 
the abolition of imprisonment for debt if no 
remedy analogous in its character is provided. 
This ought to be a matter of the most serious 
consideration, for there can be no doubt that 
the new Bill as it stards is well calculated to 
encourage those relaxed notions of commercial 
morality which prevail so widely in the present 
day and which are the cause of such a vast 
amount of intricate and widely ramified 
misery. The new Bill is so limited, as we 
pointed out in our account of it, as to confine 
imprisonment for debt in future to the cases 
in which, as the law already stands, it is the 
act not of the party but of the court The 
most important of these cases is the power 
given to the County Court judges to imprison 
for a term not exceeding six weeks persons 
whom they believe to be able to pay and to 
refuse out of mere contumacious obstinacy. 
The principle of the County Court Acts ap- 
pears to us to be perfectly right, except that it 
does not go far enough, and we cannot see 
why it should not be extended to all courts 
whatever in which debts can be recovered or 
assets distributed. It is worth while to con- 
sider a little the way in which the system 
works, and the principles on which it depends. 
It may be a new reflection to some of our 
readers, but as a matter of fact great numbers 
of people in very different ranks of life are 
thoroughly well off and to all intents and pur- 
poses are rich people, and yet have hardly any 
money or any property of value in the whole 
world. A barrister or physician may be 
making an income counted by thousands 
a- year; but if he lives extravagantly, as many 
men in that position do, his actual realised 
property at a given moment may be worth 
nothing or next to it The barrister, if a 
single man, may live in handsome finished 
lodgings and do bis business in chambers the 
furniture of which would not sell for 100/., and 
that 100/, and whatever balance he happened 
to have at his bankers might well be all the 
property he had in the world. Suppose the 
law of imprisonment for debt abolished, and 
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suppose judgment recovered against him, 
what would hiB creditor be able to take ? A 
certain number of law books, and a few tables 
and chairs, and perhaps a riding horse on 
which the livery-stable keeper would have a 
lien for keep. To attach such a man's fees as 
they came in would be almost impossible. 
Tet he could in all probability get almost un- 
limited credit from tradesmen who knew noth- 
ing of him except the fact that he was a bar- 
rister in large practice. This is no doubt an 
extreme case, and one which would not arise 
very often, but cases more or less resembling 
it might be found in almost every walk of life, 
down to the clever journeyman artisan who 
makes large wages, lives in lodgings, and 
spends his money as fast as he gets it Such 
a man will often have a certain small amount 
of money stowed away somewhere where it is 
extremely difficult for his creditors to detect 
it The mulish obstinacy with which he 
will sometimes defy the powers of the County 
Court, and refuse to pay, although he is per- 
fectly well able to do so, would scarcely be 
believed by those who have not seen it It 
is not worth while to make him a bankrupt, 
and go to the expense of having him examined 
and crossexamined and probed in all directions 
to find out what he has and where it is ; but 
when the gaol doors are closed upon him, and 
he finds out that to protect his hoard he is 
foregoing wages of a greater amount and losing 
chances of employment which it may be very 
difficult to recover, he is pretty sure to pay if 
he possibly can. In short the plain truth is 
that the power of imprisonment for debt is a 
mild form of torture for the purpose of dis- 
covering concealed property. So long as the 
torture does not go beyond a reasonable and 
bearable degree, which must be assessed from 
time to time by the average feelings of the age 
in which it is permitted, it is not only a most 
efficient, but also a most proper and justifi- 
able instrument to employ for the collection oj 
debts. To rub red pepper into a man's eyes, 
or to apply red-hot plates to the soles of his 
feet and the calves of his legs for the purpose 
of making him pay what he owes, would no 
doubt cause many debts to be paid of the 
amount of which the creditors would other- 
wise be defrauded. These measures are 
identical in point of principle with the power 
of imprisonment which the County Court 
judges actually posses, and which we should 
wish to see extended to other judges. They 
are also not distinguishable in principle from 
pertinaceous dunning, but the difference in 
the degree of suffering inflicted makes all the 
difference in a moral point of view. 

There are, however, several considerations 
which ought to be most carefully kept in view 
whenever this branch of the law is system- 
atically regulated and set upon a solid founda- 
tion. In the first place, the power of inflicting 
imprisonment ought, as under the County 
Court Acts, to be vested in the judge, and not, 
ad under the existing law, in the party; and 



in the second place the judge ought to be most 
careful to use it only against defaulters them' 
selves, and not, as was so frequently the case 
under the old law, against solvent relations, 
who it is supposed will prefer paying their 
relation's debts to seeing him in gaol. 

In the second place it ought not to be 
forgotten that imprisonment for debt ought to 
be made to serve two distinct purposes which 
should never be confounded. The first pur- 
pose is that of torture for the extraction of 
money from those who have it and will not 
pay their debts with it, and whom it would be 
expensive or otherwise inconvenient to make 
bankrupts. For this purpose the judge 
ought to have the power of giving a moderate 
term of imprisonment, say three or six 
months terminable at once on payment of 
the debt. It ought, however, to be provided 
that the mere imprisonment should not operate 
as the execution of the old writ of ccl sa. 
operated — as a satisfaction of the demand. 
The creditor should still have the power of 
taking in execution any assets he could 'get at, 
or of making the debtor a bankrupt, in which 
case he would be liable to the penalties of the 
law of bankruptcy if he concealed any part of 
his property. The debt being satisfied by 
any means whatever, the imprisonment should 
cease at once. In order to guide the discre- 
tion of the judge to whom an application might 
be made for the exercise af this power, he 
ought to have the right of making all such 
inquiries as he might think expedient with re- 
spect to the position of the party, and to 
require him to answer upon oath all questions 
addressed to him with regard to. his means of 
payment 

The second object to which imprisonment 
for debt ought to be applied is that of punish- 
ment, and there are many cases in which such 
a power would be most beneficial. There is 
a large class of civil actions in which frauds 
and other iniquitous proceedings on the part 
of defendants are judicially proved against 
them, which are far worse than the ordinary 
run of offences tried in the criminal courts, 
greater in their moral guilt beyond all com- 
parison, and infinitely more dangerous in 
their consequences to society. This is the 
case in a large proportion of actions both for 
tort and upon contracts. It continually ap- 
pears in actions for seduction, sometimes in 
actions for breach of promise of marriage, now 
and then in actions for assault, and frequently 
in actions for libel and slander, that the act 
complained of is one in which the public as 
well as the party has a strong interest, and 
which differs from ordinary crimes rather by 
the way in which the parties have chosen to 
treat it than by the character of the act itself. 
In such cases the damages form a civil debt, 
but they also partake of the nature of a tine, 
and are usually assessed by the jury on that 
principle. The law as it stands at present 
makes a distinction between a debt consisting 
in damages for certain actions of this class and 
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other debts. This distinction is given up the 
new Bill. This, we think, is a matter of re- 
gret There would be no difficulty in em- 
powering the judge before whom such actions 
were tried to order immediate execution by 
ca. sa y without prejudice to other remedies, 
and to order further that if the defendant be- 
came bankrupt he should not be discharged 
from custody under the ca. »a. till the expira- 
tion of a year or less after his arrest This 
would give to quasi-crimes judicially proved a 
quasi-punishment, which at present they 
would escape, and which would be highly be- 
neficial to the interest of good morals. It is a 
monstrous thing that a really bad case of 
seduction, or slander, or malicious prosecution 
should involve no other consquence than that 
of going throng the process of becoming a bank- 
rupt in the easy manner provided for by the 
new Bill. There is also a large class of 
cases of fraudulent misrepresentation and 
fraudulent breaches of contract to which the 
same measure might with great advantage be 
applied, but the cirumstances of particular 
cases vary so very much that it would be much 
harder to lay down a general rule with respect 
to them than with respect to the other classes 
of actions which we have already mentioned. 
We feel, however, that the abolition of imprison- 
ment for debt will be by no means an unmixed 
good, until the rough and capricious remedy 
which it certainly did provide for a good many 
cases of this sort is brought into proper shape 
and applied to its legitimate purposes. To 
treat all debts as crimes is cruel. To provide 
that no debt shall be a crime or be visited 
with any more unpleasant consequences than 
compulsory payment is, we think, weak and 
foolish. The true problem is to distinguish 
debts which arise from honest misfortune or 
innocent mistake and those which are the results 
of fraud, wrong, or extravagance. Punish 
the one and compel payment of each. As to 
the mode compelling payment, if the debtor is 
really unable to pay there is no help for it ; 
but if he is able to pay, torture him mildly, 
but firmly, till he does. This we apprehend, 
is in a compendious form the true theory of 
imprisonment for debt 

If these principles had been adopted ten 
years ago, and consistency acted on ever since 
we should not now be witnessing the painful 
spectacle of men of perfect solvency who are 
unable to meet their engagements because of 
the extravagant overtrading of a set of gam- 
blers who ought long since to have been view- 
ed and treated as criminals. — Pall Mall Gaz. 



Maxim— The old maxim, Ex anlecedentibue et 
conseguentibut fit optima interpretation is a Bound 
rule in the construction of instruments. To 
magnify words of contingency by a narrow and 
mioroscopic view, which excludes the fair opera 
tion of the context, is not consistent with estab- 
lished principles of construction, or likely to 
produce any other than an erroneous result: 
{Stuart, V. a, 26 L. J., N. S , 642, Ch.) 



UPPER CANADA REPORTS. 

QUEEN'S BENCH. 
{Reported by C. BosoraoK, Sea. , Q. 0., Reporter to tkt Cburt.) 

BABK Of MoXTftMAL V. RlYBOLDS AMD SPBOWL. 
OmtoL Slat, C. ch. 68— Bern**— Usvry— Note payabJe at 



Under Oansol. SUt 0. oh. 68, If the authorities of a bank 
being aware that a note would otherwise be made payable 
where it la offered for discount, procure it to be made pay- 
able elsewhere solely for the purpose of obtaining the rate 
allowed by sec. 5, for the expenses of ooUecttoa, In addi- 
tion to the seTen per cent interest the transaction is 
usurious and void. They are not called upon however to 
enquire as to the|reason for making a note thus payable, 
when the parties themselves hare so chosen to draw it 

Sridenos of a general agreement with the bank that all 
notes made by defendants should be drawn favourable in 
that form, is admissible to support a plea of such an agree- 
ment as to the note sued on. 

The maker and endorser of a note sued together are admhv 
rible witnesses for each other, though they have joined in 
pleading. 

Remarks as to the practice in this country of taking note* 

for discount, not from the last endorser, but from the 

maker, who brings them endorsed — thus suggesting not a 

business transaction, bat accommodation endorsements. 

[Q. B, H T, 1866.] 

Declaration, upon a promissory note made 
by defendant Reynolds on the 80th January, 1865, 
payable to defendant Sprowl, or order, at the 
Bank of Montreal in Toronto, three months after 
date, for 1(400, and by defendant Sprowl endorsed 
to the plaintiffs. 

Plea, by both defendants, that the plaintiffs 
are a banking institution, carrying on business 
as such in this Province, and incorporated by 
acts of the parliament of this Provinoe ; and that 
before and at the time of the corrupt and unlaw- 
ful agreement hereinafter mentioned the plaintiffs 
had and still have an agenoy or branch of their 
bank at the town of Whitby, in the county of 
Ontario, where the defendants then and still 
reside and oarry on business: that before the 
making or endorsing of the promissory note in 
the said declaration mentioned, the defendant 
Nelson G. Reynolds was indebted to the plain tiffi 
at the office of their said branch or agency in 
Whitby aforesaid in a certain sum of money, to 
wit, the sum of $401.83 on a promissory note 
made by the said Nelson G. Reynolds and endors- 
ed by the said John S. Sprowl, then held by the 
plaintiffs, and whioh matured on or about the 
25th day of January, 1866. And the defendant 
Nelson G. Reynolds being so indebted, it was, at 
the instance of the plaintiffs, corruptly and 
against the form of the statute in such ease made 
and provided, agreed by and between the plain- 
tiffs and the defendant Nelson G. Reynolds, that 
in order to discharge the said debt of $401 . 83 
upon the said note hereinbefore in this plea men- 
tioned, the plaintiffs should lend to the defendant 
Nelson G. Reynolds a certain sum of money, to 
wit the sum of $891.91, to be applied on account 
of the said debt ; and that the defendant Nelson 
G Reynolds should then pay the balance or re- 
mainder thereof in oash, and the plaintiffs should 
forbear and give day of payment of the said Fum 
of $391.91, from the 6th day of February, 1865, 
until and upon a certain other time, to wit, the 
third day of May, 1866, and that for the forbear- 
ing and gi?ing day of payment of the said sum 
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of $391.91 as aforesaid, the defendant Nelson G. 
Reynolds should give and pay to the plaintiffs 
a certain sum of money, to wit, the sum of $8.09, 
being more than three-eighths per centum above 
the rate of seven dollars for the forbearing of 
one hundred dollars for a year, and that for secur- 
ing the payment to the plaintiffs of the said sum 
of $391.91, so to be lent and applied npon the 
said debt as aforesaid, together with the said far- 
ther sum of $8.09 on the said third day of May 
aforesaid, the said defendant Nelson G. Reynolds 
should make his promissory note at Whitby afore- 
said, the thirtieth day of January, 1865, for the 
payment of the snm of $400 to the order of the 
defendant John 8. Sprowl three months after the 
date hereof, and that the defendant John 8. 
Sprowl should endorse the same in blank for the 
accommodation of and as surety for the said 
Nelson G. Reynolds, and deliver the same to the 
said Nelson G. Reynolds, who should deliver the 
same to the plaintiffs, and that the plaintiffs 
should discount the same for the defendant Nel- 
son 0. Reynolds at their said branch or agency 
at Whitby aforesaid, and apply the proceeds 
thereof when so discounted in reduction of the 
»iddebt of $401.88, the defendant Nelson G. 
Reynolds agreeing to pay the balance of the said 
debt in cash as aforesaid. And it was stipu- 
lated and required by the plaintiffs as a condition 
of the said loan and discount, to which the said 
Nelson Q. Reynolds was constrained to assent 
and did assent, that the said last mentioned note 
of $400 should be made payable at the branch of 
plaintiffs' said Bank in the oity of Toronto, but 
that the same should be discounted by the plain- 
tiff? at the office of their said branch or agency 
in Whitby aforesaid, expressly in order that the 
plaintiffs might exact, retain and take a higher 
rate of interest than the usual and lawful dis- 
count of seven per centum per annum, to wit, in 
addition thereto three-eighths per centum on the 
amount of the said last mentioned note, and cer- 
tain other charges, under color and pretence of 
a premium or commission to defray the expenses 
of agency and exchange attending the collecting 
of the same, and so that the proceeds of the said 
last mentioned note when so discounted should 
amount to only the said sum of $801.91, and for 
m other purpose or reason whatsoever. And the 
defendants say that in pursuance of the said cor- 
rupt and unlawful agreement the said defendant 
Nelson G. Reynolds thereupon at Whitby afore- 
said made his promissory note in writing, being 
i he promissory note in the said declaration men- 
tioned, bearing date the 80th day of January, 
U$5, and thereby promised to pay to the order 
of the defendant John S. Sprowl, three months 
after the date thereof, at the branch bank of 
Montreal in Toronto, the sum of $400, and the 
said defendant John 8. Sprowl, for the accommo- 
dation of and as surety for the defendant Nelson 
0. Reynolds as aforesaid, endorsed the said note 
i& blank, and delivered the same so endorsed to 
the defendant Nelson O. Reynolds, who after. 
*ards, to wit, on the 6th day of February, 1865, 
at Whitby aforesaid, delivered the same to the 
plaintiffs to be discounted as aforesaid ; and that 
'» farther pursuance of the said corrupt and 
obl&wful agreement the plaintiffs at their said 
branch or agency in Whitby aforesaid, afterwards 
to wit, on the said 6lh day of February, 1865, 



discounted the said last mentioned note to the 
defendant Nelson G. Reynolds, for the said sum 
of $391.91, as being the whole proceeds thereof, 
whioh the plaintiffs, in further pursuance of the 
said corrupt and unlawful agreement, then and 
there lent and paid o?er to the said Nelson G. 
Reynolds, by crediting and applying the same on 
account and in reduction of the said first men- 
tioned indebtedness of $401.88 ; and the defend- 
ant Nelson G. Reynelds then paid the plaintiffs 
the balance or remainder of such debt in cash, 
together with subsequent interest thereon. And 
the defendants say that the said note in the said 
declaration sued on, and made at Whitby as afore- 
said, was not bona fide payable at the city of 
Toronto aforesaid, but should have been made 
payable at the said town of Whitby, where all 
transactions in respect thereof took place, and 
where it was discounted as aforesaid, but that 
the same was made payable at Toronto aforesaid 
by the express stipulation of the plaintiffs as 
aforesaid under the oorrupt and unlawful agree- 
ment, and with t#e corrupt and unlawful intent 
and design of exacting, in addition to the said 
rate of discount of seven per centum per annum, 
the said three-eighths per centum on account of 
the said note and other charges, under color of a 
premium or commission to pay the expenses of 
agenoy and exchange attending the collection of 
such note, and of thereby reserving, receiving 
and taking a higher rate of interest on the said 
loan than the rate of seven per centum per 
annum. And the defendants further say that in 
so discounting the said note in the said declara- 
tion mentioned, the plaintiffs did exact, receive, 
retain, and take, in addition to the said rate of 
discount or interest of seven per oentom per an- 
num, a sum equal to and exceeding three-eighths 
per centum on the amount of such note, amount- 
ing together to wit to the said sum of $8.09, and 
only lent and paid over as aforesaid to and for 
the said defendant Nelson G. Reynolds, as the 
proceeds of said note so discounted at the said 
branch or agency of the plaintiffs at Whitby as 
aforesaid, the said sum $891.91 and no more; 
and that the said sum of $8.09 so agreed t > be 
given and paid by the defendant Nelson G Rey- 
nolds to the plaintiffs Cor such loan as forbear- 
ance as aforesaid, and so received by the plain- 
tiffs, and taken and retained by them ou said 
discount as aforesaid, exceeds the rate of seven 
dollars for the forbearing of one hundred dollars 
for a year, in contravention of the statute in such 
case made and provided. 

The trial took place at Whitby in October, 
1865, before Draper, G. J. 

The defendants began, and called the defend- 
ant Reynolds as a witness for the other defend- 
ant It was objected that both defendants having 
joined in the plea, he was inadmissible, notwith- 
standing the decision in Moffatt v. Robertson, I 9 
U. C. Q. B. 401, 1 Error and App. Rep. 459, but 
this objection was overruled. 

He swore that both he and the other defendant 
resided at Whitby: that the note sued upon wns 
a renewal of a former note dated 22nd October, 
1864, and one of a series of notes beginning in 
March, 1868. 

It was objected for the plaintiffs that under the 
form of the plea the defendants could not go 
behind the note in question. The learned Chief 
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Justice ruled that they might shew an agreement 
made before, and continued, under which the 
present note was given. 

In 1869 he said it had been arranged between 
himself and the plaintiffs' agent at Whitby that 
he should have a standing credit at the bank, 
giving notes endorsed by the defendant Sprowl ; 
and the note of March, 1868, was given in pur- 
suance of that arrangement. The note sued upon, 
and ail the other notes, were made payable at 
Toronto, not for his convenience, or at his request, 
but because the plaintiffs' agent at Whitby re- 
quired it, saying that it was a rule of the bank, 
and he could not make the defendant an excep- 
tion, and asking the* witnesses, " How can you 
expect the bank to pay dividends at eight per 
cent, and only get seven from you." It was only 
in this way, the witness said, he could get his 
notes renewed, and he paid them all by checks 
drawn on his account at Whitby. He objected, 
from time to time, to the expense arising from 
this method of drawing the notes, as he had thus 
to pay commission in addition to* the seven per 
cent , but he had to agree to it or the plaintiffs 
would not renew. 

A person in the employment of the last witness 
since 1860, confirmed this statement, saying that 
the notes were not made payable in Toronto- at 
Mr. Reynolds' instance : that he took the note 
sued on to the plaintiffs' bank : that there was 
no new understanding with respect to it, but it 
was made payable in Toronto because he under- 
stood the plaintiffs would not discount it if pay- 
able in Whitby : that the defendant Reynolds 
kept no bank account in Toronto, and would hare 
preferred to have the notes payable in Whitby : 
that the witness told the plaintiffs' agent there 
so, but he said it was the rale of the bank to 
have the notes payable elsewhere than at the 
place where they were discounted ; and having 
understood that such was the rule, the witness 
made all the notes he took to the bank payable 
out of Whitby. The amount credited on the dis- 
count of this note was $891.91, the sum of $1.60 
or f ?hs per cent., being charged in addition to 
the seven per cent. 

The plaintiffs called no witnesses. 

The learned Chief Justice directed the jury, 
that any agreement by which a bank stipulates 
to receive more than 7 per oent. by way of dis- 
count or interest is usurious, and the question 
was whether they required and insisted on getting 
more under some colour, or pretence, or device, 
by which the transaction assumed a shape appa- 
mntly legal, though in reality a cloak for taking 
more than 7 per oent. : that though there was no 
evidence of any agreement in relation directly to 
the note sued on, yet if they found an agreement 
proved which was intended to apply to all notes 
given on the defendant Reynolds' account, and 
tli >it ihis note was made under it, they might 
tifAt such sgreement as applying to it: that if 
this was an ordinary transaction, in which the 
note for the convenience or advantage, or even 
nt the request of, the maker or endorser, was 
made by the defendant Reynolds, payable at To- 
ronto, and taken by him to be discounted by the 
plaintiffs' agent, then the 6th section of the act, 
Concol. Star. C. ch. 68, legalized it, and the 
cliMrge of f per cent, on this note was proper; 
but if the plaintiffs, as a condition of opening an 



account at their agency at Whitby with the de- 
fendant Reynolds, by discounting notes at Whitby 
drawn there and endorsed by a resident there, 
insisted on getting the fths per cent in addi- 
tion to the 7 per oent, and in order to give the 
transaction a legal oolour insisted the notes 
should be made payable at Toronto, and the 
defendant Reynolds agreed to this in order to 
get a running credit with the plaintiffs, then the 
plea was proved and the transaction void ; and 
that the evidence, if fully believed, was enough 
to warrant a verdict for the defendants. They 
were reminded that the evidenoe of Reynolds was 
not applioable to his own defenee, but only to 
that of Sprowl. 

The plaintiffs' counsel objected to this charge, 
that if no more than 7 per oent and fths per 
oent. had been taken, the jury should have been 
directed that the bank were entitled to insist 
that the notes should be drawn so as to afford 
them that. 

The jury found for the defendants. 

M. C. Cameron, Q. C, obtained a rule niri for 
a new trial, the verdict being contrary to law and 
evidence, and for misdirection, and the reception 
of improper evidence— whioh said misdireotion 
was in telling the jury that if the plaintiffs re- 
fused to disoount the notes of the defendant, 
Reynolds, unless made .payable at some other 
place than the place of discount, in order that 
the plaintiffs might obtain a greater rate of in- 
terest than 7 per cent, by charging a commission 
of one half per cent., though allowed by law to 
charge and receive such one half per oent. on 
notes payable for the convenience of the cus- 
tomer at a place other than the place of disoount 
and the note sued on was made payable at 
Toronto for the purpose of enabling the plain- 
tiffs to obtain a greater rate of interest than 
seven per cent., through or under color of such 
commission, and not for the convenience of the 
defendant Reynolds, the note sued on was void, 
and the defendants were entitled to a verdict; 
and in not telling the jury that as the note sued 
on was payable at Toronto, and was presented 
there for payment and protested, and no greater 
rate of interest was reserved than seven per cent, 
and the commission allowed by law to be taken 
on notes so payable, the note was valid, and the 
plaintiffs entitled to rooover ; and in not telling 
the jury there was do evidence to support the 
plea, or to shew that there was in reference to 
the note sued on any suoh oorrupt agreement as 
that pleaded. And which said reception of im- 
proper evidence was in permitting the defendant 
Reynolds and the witness Nourse to speak of the 
agreement entered into between the defendant 
Reynolds and the plaintiffs in the year 1859 ; 
and in allowing the defendant Reynolds to give 
evidence at all for the defendant Sprowl, he 
having joined in the same plea as Sprowl, and 
was thereby proving his own defence ; or why 
said verdict as against the defendant Reynolds 
should not be set aside, and a new trial had 
between the parties, on the several grounds 
aforesaid. 

C.S.\Patter8on and Robert A. Harriaon shewed 
oanse, citing Whitlock v. Underwood, 2 B. & C. 
168; Withall v. Jlfontrrmon, 2 Camp. 179; Davit 
v. Bardacre, lb., 876 ; Hammett v. T* a, 1 B. & 
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P. 144, 168, not* (a) ; Matthevt qui tarn v. Grif- 
fiths, Pea. N. C. P. 201 ; Marchant v. Dodgin % 2 
Moore & 3c. 682 ; Chy, Con., Ed. 1863, p. 618 ; 
Moffatt v. RoberUon, 1 A pp. Rep. U. C. 469; 
Palmer v. Baker, 1 M. & 8. 66 ; Jfatyoe v. Sim- 
mon*, M. & M. 121 ; Bradbury v. ffofton, 6 0. 
S. 736; Maeea v. Dauling s 8tr. 1248; PeoeAy y. 
Osbaldieton, 7 Mod. 868 : BamiUon v. Holcomb, 
U G. 12 C. P. 88 ; 8. G. in Appeal, 2 App. Rep. 
U. C. 230. 

Jf. 6T Cameron, Q C, contra, cited Pox qui tarn 
v. Keeling, 2 A. ft E. 690 ; Paring v. Ttafcr, 4 
C. ft P. 70 ; Seale v. ^vani, 7 C. ft P. 698 ; Tate 
v. Welling*, 8 T. R. 681 ; Commercial Bankr. 
Caawron, 9 U. C. C. P. 878. 

Haqamt, J., delivered the judgment of the 
court 

We think the plaintiffs fail to shew any mis- 
direction or reception of improper evidence at 
the trial. 

We do not see that we can narrow either the 
statute or the decision of onr Court of Appeal by 
holding that the maker and endorser cannot be 
examined each for the other unless they plead 
separately. Their joining in a defence common 
to both does not alter the rule as to their admis- 
sibility. 

It was, we think, impossible to reject the evi- 
dence as to what took place at the bank agenoy 
respecting the making of previous notes, how- 
ever slight might be the connection between them 
ind the note sned on, if any reasonable ground 
existed for believing that all the notes, including 
that in question, were affeoted by any general 
understanding as to their place of payment 

On the main question we think the issue had 
to be left to the jury, whether the note was 
drawn in its actual form under some contrivance 
on the part of the plaintiffs by means of that 
form to obtain unlawful and usurious interest. 

We do not concur in the plaintiffs' construc- 
tion of the statute to the extent to which it has 
been urged — namely* that the right of charging 
the commission is wholly unqualified, and unaf- 
fected by any suggestion that the plaoe of pay- 
ment is not bona fide, but contrived by the plain. 
tiffs as a pretext and color for oharging more 
inter ert than the law allows. 

We think the bank is not called on to make 
»nj enquiry as to the place of payment of a note, 
or why the parties seeking for discount have 
chosen to make it so payable. They may law- 
full j assume that the parties conoerned had their 
n «n reasons for selecting 'a place of payment 
different from the place of making or of dis- 
count. 

Neither should we consider it any evidenoe to 
prove ?nch a defence as the defendants here have 
thought proper to set up, that officers or agents 
of the bank had been beard to say that the bank 
preferred discounting paper payable elsewhere 
for the express reason that on such paper the 
discounters could by law oharge a higher rate of 
interest or a statutable commission. Such a 
declaration we regard as perfectly unobjection- 
able, being merely an avowed preference for one 
class of negotiable security over another. 

The intelligible distinction seems to us to lie 
is proving that the note is made so payable at 



the instance of or by the oontrivanoe of the bank 
authorities, who, aware that the note would 
otherwise be made payable at the place where it 
is offered for discount, suggest, or manage, or 
contrive to have it made payable elsewhere, 
solely for the purpose of obtaining the usurious 
interest, which in such case ceases to be a statu- 
table commission and becomes mere usury. 

As before remarked, the bank have a right to 
assume that all notes offered for discount are 
drawn and payable as the parties thought proper 
to frame them. No enquiry is necessary, and no 
presumption should, we think, arise that the 
bank had so required them to be drawn. 

Much confusion often arises from a oommon 
practice in this country of taking notes for dis- 
count not, as in the proper course of business, 
from the party whose name appears last thereon, 
and who is legally held to be the holder under 
prior parties, but taking them from the maker, 
who brings them back as endorsers, and tries to 
have them discounted. 

The last endorser'presenting a note suggests an 
ordinary business transaction. He offers to the 
discounter a security importing a good title in 
himself as a holder for value. The maker of an 
endorsed note offering it for discount suggests no 
suoh business transaction, but rather a mere 
attempt to raise money by accomodation endorse - 
ments. 

It is possibly from this course of dealing that 
questions may arise as to the reason why notes 
are made payable in any special form in cases 
like the present Between 'the bank and the 
holders of boud fide paper tendered for discount 
a question like this would perhaps never occur. 

We may add that the mere fact of parties who 
intended to apply for discount thinking that the 
bank would prefer to negotiate paper payable 
elsewhere as being more profitable, and for that 
reason so drawing these papers, ought not in our 
judgment to invalidate the transaction To sus- 
tain this defence we think proof should be given 
that the provision for payment to be made else- 
where waa the act or contrivance of the bank, 
for the especial purpose of obtaining usurious 
interest under color of a lawful commission. 

It is to be hoped that the legislature will place 
this important question beyond doubt, as well in 
the interest of legal certainty as of commercial 
morality. The experience of years has proved 
too 'clearly that persons will always be found 
.ready to borrow money upon any terms, and 
afterwards to refuse payment on any ground, 
with or without merits, that the ingenuity of 
counsel may suggest. 

The point involved in this oase being one of 
great importance, possibly understood in a clearer 
light after the elaborate discussion it has elicited, 
we think the plaintiffs may, on pay me at of costs 
within one month, be allowed the opportunity of 
taking the opinion of another jury. In this 
view we abstain from any further remark on the 
evidence adduced. 

New trial on payment of costs, (a) 

(a) ThU caw was decided hut t'-rm. On a second trial the 
plaiatlfb obtained a Verdict, which was not moTed agaiodt 
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Gbrttorari— Notiee— Practice. 
Before applying Yor a certiorari to remove a conviction eon- 
finned by Quarter Semiowi, notice of the application moat 
be given to the chairman and hia aaaodatea, or any two of 
them, by whom the order affirming raeh conviction waa 
made ; and where a certiorari had been obtained without 
such notice, and a rule ntst obtain* 1 to qoaah such con- 
viction and order, the certiorari waa eat aaide. 

[Q.B.,RT.,1866.] 

J. A. 'Boyd obtained a rule during last Hilary 
term, calling on the defendant to shew cause 
why a writ of certiorari which had issued to 
remove a conviction in a matter of appeal to the 
Court of General Sessions of the Peace for the 
County of Oxford, werein the defendant was 
appellant and one Thomas Cowan respondent, 
and the order therefor, and the allowance thereof, 
and all proceedings had thereunder, should not 
be quashed with costs ; and why a writ of pro- 
cedendo should not issue, Ac, on the ground, 
among others mentioned iu the rule, that the 
order for the certiorari was granted ez parte, and 
in the first instance without cause shewn, and 
that the writ was ordered to issue improvidently, 
it not been shewn to the presiding judge in cham- 
bers that notice of sush application was given to 
the chairman of the Court of Quarter Sessions 
and his associates. 

It appeared that the defendant was convicted 
in August last, before three of the justices of the 
county of Oxford, of having assaulted one Cowan, 
a Division Court bailiff, while in the discbarge of 
his duty, and sentenced to a, fine of $12 and $8 
86 costs : that the defendant appealed to the then 
next Court of Quarter Sessions against such con- 
viction : that the appeal was heard and tried in 
September last, at the Sessions, and the convic- 
tion affirmed, and the defendant ordered to pay 
the costs of the appeal. 

On the 16th November last the defendant ap- 
plied for and obtained a writ of certiorari, ad- 
dressed to the chairman of the Quarter Sessions, 
commanding him to send to this court a certain 
conviotion found and pending in the Court of 
General Quarter Sessions, &c, in a certain mat- 
ter of appeal between the defendant appellant 
and Cowan respondent, and all things touching 
the same. On the 20th of November the obair- 
man returned in obedience to the writ the con- 
viction and the order of the Court of Quarter 
Sessions, confirming the conviotion and ordering 
the defendant to pay the costs and charges of the 
appeal. The caption stated the order to have 
been made by the chairman and James Eintrea 
and Wm. Gray, justices. It appeared also that 
on the ex parte application for the certiorari the 
only notices filed by the defendant were notices 
served on the convicting justices, Messrs. Free- 
man, Landou and Muma, and that no notioe was 
served on the chairman of the Quarter Sessions, 
or any two of the presiding justices before whom 
the appeal was tried and the conviotion confirmed. 

In Michaelmas term last, Robert A, Harrison 
obtained a rule (on reading the certiorari and the 
return thereto, Ac), calling on the convioting 
magistrates and Cowan, the complainant, to shew 
cause why the certiorari should not be quashed, 
on various grounds, and why the order of the 
Court of General Quarter Sessions, affirming the 
conviction with costs, should not be quashed, on 
grounds also mentioned in the rule. 



Both rules oame on for argument together, 
Boyd supporting his own rule, and shewing causa 
against Sir. Harrison's, and the latter shewing 
cause against Mr. Boyd's rule, and supporting 
his own. 

Boyd, in support of the objection for want of 
notice, cited The Queen y. Inhabitant* of Chart- 
worth, 6 Q. B. 201 ; The Quern v. Inhabitant* of 
Gilbetdike, lb. 207 ; Rex v. RattiHaw, 6 Dowl. 
689 ; The Queen v. Inhabitants of Darton, 14 L. 
J. M. C 41 ; Rex v. Justice* of Newcastle, Dra. 
Rep. 121 ; Victoria Plank Road Co. v. Simmon*, 
16 U. C. R. 808 : The Queen v. WaUon, 7 C. P. 
495; Reoina v. Peterman, 28 U. C. R. 616. 

Morrison, J., delivered the judgment of the 
court. 

Several objections were taken and argued on 
both rules, but the only one necessary for our 
decision is, whether the notices required by the 
18 Geo. II. ch. 18, see. 6, of the intended appli- 
cation for the certiorari ought to have been given 
to the justices by and before whom the order of 
Sessions was made. 

We are of opinion that such notices were neces- 
sary. The 6th section of the statute enacts that 
no writ of certiorari shall thenceforth be granted, 
issued forth or allowed, to remove any conviction, 
order, &c, made by or before any justice or jus- 
tices of the peace or the General Quarter Ses- 
sions, &c, unless it be duly proved upon oath 
that the party suing out the same hath given six 
days notice thereof in writing to the justice or 
justices, or any two of them (if so many there 
be), by and before whom atch conviction &c, 
shall be so made, to the end that such justice, or 
the parties therein ooncerned, may shew cause 
against the issuing or granting the said certiorari. 
Here the certiorari granted was to remove a con- 
viction and an order of the Sessions confirming 
the conviction, with a view of having both of 
them quashed. No notice of such application 
was served on the justices or any two of them, 
by and before whom the order of Sessions whs 
made. It is eettled by msny decisions, upon the 
language of the statute, as* well as from the 
reason of the thing, that in cases like this the 
justices actually present when the order of Ses- 
sions was made, should be called upon to con- 
sider whether or not they would oppose the issu- 
ing of a certiorari, or, to use the words of the 
statute, to the end that they or the parties therein 
ooncerned may shew cause against the granting 
of the certiorari ; and it has been held that where 
a rule ni*i for a certiorari has first been taken out 
and served on the justices, and a rule absolute 
obtained for issuing the writ, that such a pro- 
ceeding is not notioe to the justices, and in such 
a case, the court have quashed the certiorari upon 
motion to do 80.—Rex v. Nicholl*, 6 T. R 681, 
n; Rex v. Rattitlaw, 6 Dowl. P. C. 589. 

This court, in The Queen v. Peterman, 28 U. O. 
R. 516, the oonverse of this oase, where it 
appeared that notices were only given to the 
justices presiding at the Sessions who confirm**;! 
the conviction, discharged the rule to quash the 
conviction and the order of Sessions, because no 
notice of the application had been given to the 
convicting magistrates. 

At first we thought it was net competent to 
the respondent in the appeal to object to the 
want of notices to the justices of the Sessions ; 
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bat in the case of Rex v. Rattislaw, above cited, 
that point was before the court, and Patterson, 
J., said, in giving judgment : " I cannot tell but 
that they, the justices, may be injured, and may 
have wished to support their own order. How- 
ever, the objection being; brought under the notice 
of the court, I am bound to deal with it." 

In Rex v. Wakefield (1 Burr.488) Lord Mansfield 
held that if the certiorari issued improvidently, 
though the return was filed, it would be super- 
seded and the return taken off the file. In Cor- 
ner's Crown Practice, p. 68, it is said that if the 
certiorari has been obtained bj misrepresentation, 
or was issued illegally or improvidently, the court 
may set it aside. 8o, in Palsy on Convictions, 
p. 874 : " If upon examination, it appears that 
the certiorari issued improperly it may be super- 
seded, even after the return has been filed, and 
the return may be taken off the file." 

We are, therefore, of opinion that the objec- 
tion of want of notioe must prevail, and as a 
consequence the rule obtained by Mr. Harrison 
to quash the certiorari and the order of Sessions 
will be charged with costs. 

Discharged with costs. 



Tin Queer v. 8tewart. 
a& IT.a eh. 123&- Jbm of order and judgment. 
The form of order girtn In the schedule to Coneol. Stat. U. 0., 
ch. 128, (respecting the costs of distress for rents and 
penalties not exceeding $80,) state* the unlawful charge* 
to have been taken from the complainant, " nnder a dis- 
tress for (a* the case, may U) ." Bdd, sufficient to say '< a 
distress for rent," and that it was unnecessary to state 
ruch rent to hare been under $80, In order to shew Juris- 
diction. 

[Q.B.,E.T.,1866VJ 
Robert A. Harrison obtained a rule nisi, which 
was drawn up on reading the writ of certiorari 
issued herein, and the return thereto, and the 
two several orders and judgments thereto annex- 
ed, calling upon the complainant and the two 
justices to shew cause why the said orders and 
judgments should not be quashed, upon grounds 
mentioned in the rule, among others, that the 
orders, &c, do not on the face of them shew 
jarisdiotion ; in this, that it is not shewn that 
the rent di&trained for did not exceed $80 ; that 
the said orders, &c, do not on the face of them 
comply with the form given in the statute in that 
helmlf. 

The orders returned and annexed to the writ 
of certiorari were as follows: — 

Province of Canada, 1 In the matter of com- 
United Counties or J. plaint of John Doel 
Las ark and Renfrew. J against John Stewart, 
for the breach of the provisions of the Consoli- 
dated Statutes for Upper Canada, entitled an act 
respecting the costs of serving distresses for 
email rents and penalties ; We, Robert R. Smith 
sod Andrew W. Bell, two of her Majesty's jus- 
tices of the peace for the United Counties of 
Lanark and Renfrew, do order and adjudge that 
the said John Stewart shall pay to John Doel the 
sum of twenty-one dollars and fifty-four cents, 
as compedsation and satisfaction for unlawful 
charges and costs levied and taken from the said 
John Doel under a distress for rent, and the fur- 
ther sum of twelve dollars and sixty-five cents 
for costs in this complaint. Given under our 
bauds and seals, this 27th day of May, 1865. To 



which was appended the signatures and seals of 
the two justices. 

The second order was in the same words, only 
differing in amounts. 

Richards, Q. C, shewed cause. 

Robert A. Harrison supported the rule. 

Mobrison, J., delivered the judgment of the 
court. 

We are of opinion that this rule should be dis- 
charged. 

The only question for our decision is, whether 
the orders on the face of them are valid ; and in 
pursuance of the statute. They correspond ver- 
batim with the form given by the act, Consol. 
Stat. U. C, oh. 128, and which form, by the 10th 
section, it is imperative in the justices to follow ; 
but it is objected that the particulars of the 
offenoe are not set out after the words " distress 
for ;" that the order does, not shew that the dis- 
tress was for a sum within the statute, or for not 
more than $80 ; and it was argued that the words 
("as the case may be,") pointed to those parti- 
culars being inserted. We cannot take that view 
of the case, or oome to the conclusion that such 
was the intention of the legislature. 

The statute begins with enacting, in the first 
section, that no person making any distress for 
rent, or for any penalty, when the sum demanded 
and due does not exceed $80, in respect of such 
rent drJpenaUy, &c, shall take from any person, 
&c, any other costs than such as are set forth in 
the schedule to the act ; and by the second sec- 
tion, if any person offends against any of the 
provisions of the preceding section, &c, the 
offender shall be ordered and adjudged to pay to 
the party aggrieved treble the amount of the 
money unlawfully taken. And by the tenth sec- 
tion, the orders and judgments on suoh complaints 
shall be in the form in the sohedule annexed to 
the act 

This statutable form begins by reciting the 
complaint of A. B. against the defendant for the 
breach of the provisions of the statute, the title 
of which is set out. These provisions are only 
applicable to distresses for rent and penalties not 
exceeding $80. It then states the adjudication 
of the justices, and the sum awarded as compen- 
sation for unlawful charges, &c, taken from the 
complainant, " under a distress for (as the case 
may be)," t.e\, for rent, or for a penalty, «ro- 
pliciter. 

If the legislature intended otherwise, we should 
find the words that are usually inserted in such 
forms, such as: (hereby specify the offence,) or 
(state shortly the offence), or, as in the statute 
respecting the duties of justices in relation to 
summary convictions (" stating the facts entitling 
the complainant to the order, with the time and 
place when and where they occurred." — Consol. 
Stat C, ch. 108, schedule K. Such expressions * 
would be clear, and would leave no doubt as to 
what was meant, but the use of words, " (as the 
case may be,) 1 ' direct in our judgment the inser- 
tion of the mere words specifying the kind of 
distress— rent or penalty. The object of the 
legislature was to have a simple, short and con- 
cise form, and it would be hard indeed if the 
justices should be held to have acted illegally in 
following the form in the very words of the 
statute. If we were so to hold, the act itself, 
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as said by Baron Parke in a like case, would form 
only a snare to entrap persons. 

Daring the argument it was suggested that it 
was contrary to all precedent, and that the legis- 
lature never could bate inteoded that the order 
should not shew on its face that the justices had 
jurisdiction, by stating thai the rent did not 
exceed (80 ; but on looking at the English aet 67 
Qeo. III., ch. 93, from whioh our act was taken, 
(our legislature including within its provisions 
distresses for rent) the form is identical with the 
order made by the justices in this case. 

We are therefore of opinion that the objections 
taken to these orders are unfounded, and that the 
rule should be discharged. 

Rule discharged. 



Donnelly et al. v. Stewart. 

Held,— -affirming the judgment of the County Court, and 
following McPherton v. >brr«kr, 11 U.O. Q* B.Mfc-that 
an action would not lie in a County Oonrt upon a DM.* 
■ion Court judgment 

[a B„ B. T., 1806] 

Appeal from the County Court of the County 
of Hastings. 

This was an action brought on a judgment 
recovered in the ninth Division Court of the 
County of Hastings. 

At the trial it was objected that the action 
would not lie, and upon this objection the learned 
judge made a rule absolute in term to enter a 
nonsuit, holding the case to be governed by 
McPhereon v. Forrester, 11 U. C. Q. i*. 862. 

The plaintiff thereupon appealed. 

Ponton, for the appellant, oited Williame v- 
Jonet. 13 M. & W. 628; Reynold* v. Talmon. 2 
Q. B 644; Adams v. Ready, 6 H. & N. 264; 
Slater v. McKay, 8 C. B. 556 ; Albon v. Pyke, 4 
M. & 0. 421 ; Cat** qui tarn v. Knight, 8 T. R. 
442 

Hector Cameron, contra, relied on McPhereon 
v. Forrester, 11 U. C. Q. B. 862 ; and Berkeley v. 
Elderkin, 1 E. & B. 806. 

Hag arty, J , delivered the judgment of the 
court. 

The chief point raised on this appeal is whether 
an action can be brought in the County Court on 
a Division Court judgment. This court, in Mc- 
Phereon v. Forrester, 11 U. C. Q. B. 862, decided 
in 1853, on demurrer, that an action would not 
lie on a Division Court judgment, and the lan- 
guage equally points to any higher oourt (as e. g. 
the County Court,) as to the superior courts. 

This case was not appealed, and has apparent- 
ly remained unquestioned thirteen years. As 
our decision in this appeal is final, we may not 
be necessarily bound by the case cited, but we 
should not depart from it except on the strongest 
grounds. There it was held that the provisions 
of the Division Court Acts for enforcing judg- 
ment would be interfered with if the plaintiff 
there could at once go into a higher oourt and 
sue on the judgment. The oourt relied much on 
the decision in Berkeley v. Elder kin, 1 E. <fc B. 
808. Some of the reasons there given may not 
exactly apply to our execution process againBt 
goods in Upper Canada; but Lord Campbell 
points out one ground oommon to both systems : 
'•Section 100," (like our section 170, Consol. 



Stat. U. C, oh. 19), •• enacts • that it shall be 
lawful for the judge. &c, if he thinks fit, whe- 
ther or not he shall make any order for the com- 
mittal of the defendant, to rescind or alter any 
order that shall have been previously made 
against any defendant so summoned before him, 
for payment by instalments or otherwise, of any 
debt or damages recovered, and to make any fur- 
ther or other order, either for the payment of 
the whole of such debt, or damages and costs, 
forthwith, or by any instalments, or in any other 
manner, as such judge may think reasonable 
and just' This shews," he says, " that there is 
nothing in the nature of a final judgment in the 
Connty" (Division) *' Court The judge has still 
jurisdiction over this very judgment on which 
this action is brought He might now rescind or 
alter it, and make a new order to pay by instal- 
ments, or at any other time. That power given 
to the judge would be defeated if this action lay. 
* * I rejoice that we are able to come to this 
conclusion by the established rules of law ; for 
there oan be no doubt that it is most desirable 
that suoh aotions should not lie, * * Where 
new rights are given with specific remedies, the 
remedy is confined to those Bpeoifioally given." 

Another section of our act, 108, allows the 
judges in case of sickness or other sufficient oaute 
to suspend or stay a judgment 

There seems no doubt that a defendant sued 
in the higher court, would lose several important 
advantages allowed him in the Division Courts. 

We are not prepared to dissent from the reason- 
ing of this English case, followed as it was by 
this oonrt ; and we dismiss the appeal with co»ts. 
Appeal dismissed, with costs. 



Grimm v. Fischer. 

New trial— Verdict under £20. 
The role that a new trial w 11 not be granted where the 
verdict U under £20, though against evidence, refer* to 
the amount of the verdict, independent of any sum paid 
into oonrt 
Where, therefore, the verdlet waa fbr $84, exclusive of $100 
paid into oonrt, and a new trial eould hare been granted 
only on payment of ootte, the court refused to Interfere. 
LQ. B., E. T., 1866.] 

Britton applied for a rule oalling on the plain, 
tiff to shew cause why there should not be a new 
trial ; on two grounds — first, the insufficiency of 
the evjdenoe given at the trial for certain pur- 
poses ; and, second, on affidavits. 

Cur. Adv. Vult. 

Draper, C. J., delivered the judgment of the 
oourt. 

Looking for the moment no further than the 
affidavits, I should readily oonour in granting 
the rule, and (unless a satisfactory answer was 
given) in granting a new trial. 

But there are other considerations whioh can- 
not be overlooked. The defendant was in court 
when this oause was called on for trial, and 
though aware that none of his own witnesses 
had arrived, resolved to make no application fur 
postponement He explains that he had no 
idea that the plaintiff was about to oall one Telgh- 
mar as a witness, who, as some of the affidavits 
represent, is very hostile to him (defendant), and 
whose evidence appears to have mainly contrib- 
uted to the verdict being as large as it is ; but 
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this is not in itself a reason sufficient to repel the 
effect of the trial being allowed to proceed with 
defendant's concurrence. 

Then we have the amount of the verdict, whioh 
is only $84 ,&, exclusive of $100 paid into court. 
The English rule is that where the verdict is 
under £20 (sterling) the court will not grant a 
new trial, though such Terdiot is against evi- 
dence. The case of Bryan y. Pkillipi, 8 Tyrw. 
181, 1 Cr. & M. 26, is very much to the par- 
pose, where in assumpsit the pleas were non 
assumpsit, and a tender of £12 10s., and the 
verdict was for defendane on the tender, and for 
the plaintiff on the other issue, with £19 10s. 
damages in addition to the £12 10s. It was 
pressed on the court that in effect the plaintiff 
recovered more than $80, and so was not within 
the rale as to £20. But the court said the de. 
fendant was only liable to pay £19 10s. on the 
Terdiot : that the principle of the rule was that 
in the absence of misdirection the defendant 
would have to pay costs, and that the courts 
made a rule not to grant a new trial when the 
verdict was less than £20, unless in a case where 
they could grant it without oosts. Bevan v, 
Jones, 2 T. & J. 264, is to the same effeot. 

We could not grant a new trial in this case 
except on payment of costs, as the whole ques- 
tion is one of evidence, wherefore, we think, 
there should be no rule. 

Rule refused. 



Ross v. Grange, Shsriff. 

Jctbm for not levying— Destruction of goods by Jin— 
Pleading. 

Mention, against a sheriff fbr not executing a ,fi. fa., 
alleging that there were goods out of which he oonld bare 
levied the money endorsed, hat that he did not levy the 
aune. Pita, that before he could by due diligence have 
levied the moneys the goods were destroyed by fire. 

JfcW, on demurrer, plea bad, for lerying includes leisure and 
sale, and consistently with the plea the goods might hare 
Hen destroyed in defendant's custody after seizure, in 
which eaae he would be liable. 

[Q B., K. T., 1666.] 

Action against the 8heriff for not levying 
under a jf. fa. 

The declaration was in the ordinary form, 
averring that at the time of the delivery of the 
£ fa. to the defendant divers goods and chattels 
of the judgment debtor to the amount of the 
moneys endorsed and directed to be levied, were 
in the defendant's bailiwick, and that he, the 
defendant, might and could, and ought to have 
levied and made thereout the money and interest 
endorsed on the said writ, yet he did not nor 
would levy the said money, but made default in 
the execution of the said writ, whereby, Ac. 

To this the defendant pleaded that he did pro- 
ceed to execute the said writ, and did endeavour 
with all reasonable diligence to levy the money 
and interest on the said writ endorsed, as by the 
said writ he was commanded to do; and that 
after the delivery of the said writ to the defend- 
ant, as in the declaration alleged, and before the 
defendant could by due diligence have levied the 
moneys and interest on the sail writ endorsed, 
the said goods were destroyed by fire. 

Demurrer, on the following, among other 
grounds : — 



1. Because the said plea does not state that 
the defendant endeavoured to Beize the said goods 
and chattels, and that before he could by due 
diligenoe have seized them, such goods and chat- 
tels were destroyed by fire. 

2. Because the same plea is ambiguous and 
uncertain, in that it only states that the goods 
in the declaration mentioned were destroyed by 
fire before the defendant could by due diligence 
have levied the moneys and interest on the said 
writ endorsed, and does not state whether the 
said goods were so destroyed before the defend- 
ant oould by due diligence have seized and taken 
the same in execution under the said writ. 

Mc Michael, for the demurrer, cited Drewe v. 
Lainson, 11 A. &E. 529 ; Sly v. Finch, Cro. Jac. 
614; Barrow v. Bell, 6 E. & B. 640; Play fair v. 
Musgrove, 14 M. & W. 246; MUdmay v. Smith, 
2 Saund. 348. 

C. Robinton, Q. C. oontra. 

Morrison, J. delivered the judgment of the 
oourt. 

The question turns upon the meaning of the 
words "have levied the moneys and interest 
endorsed" in the concluding part of the plea. 
The case of Drew v. Lainson, 11 A. <fc E. 688, 
shows that those words include two acts on the 
part of the sheriff,, a seizure of the goods and a 
Bale ; and pur C. L. P. Act, sec. 268, prohibits 
the sale of any goods seized by the sheriff under 
an execution until after eight days publio notice, 
so that before a sheriff can levy moneys under 
* fi- f a - goods there must be a seizure, and at 
least eight days intervening. 

It is quite consistent with the plea that the 
defendant had seized the goods mentioned in the 
declaration, and that while they were in his cus- 
tody they were destroyed by fire. If the sheriff 
seize goods he is liable for them, no matter what 
becomes of them, and whether he sells or not the 
judgment debtor after a seizure is discharged as 
to the plaintiff, and he is not liable to a second 
execution, and he may plead the taking in dis- 
charge of himself. — Bao. Abr. ** Execution" D. 
and cases cited — Clerk v. Withers, 2 Ld. Raym. 
1074. 

Judgment for the plaintiff on demurrer. 



COMMON PLEAS. 



(Reported by 8. J. Yahkouohkct, Esq., M.A., Barrister-at- 
Law, Reporter to the Court.) 



Brash, Qui Tam v. Taggart. 

Actum against Justice of Peace fir a p wdty—Om. State. 

V. C. ch. 124, etc 2— County Court jurisdiction to try. 
The Oounty Courts bare now jurisdiction (under Oon. 
Stat*. U. O ch. 124, sec. 2} to try an ac'km fur a penalty 
against a Justice of the Peace, where the penalty 
claimed does not exceed $80. 

[CP.,K.T,1866.J 

Appeal from the County Court of the County 
of Frontenac. 

The action was qui tam against a Justioe of 
the Peace for not returning a conviction, claim- 
ing the penalty of $80, under Con. Stats. U. C. 
ch. 124. 

The defendant pleaded, Never indebted by 
statute, on which issue was joined. 



188— Vol. II., N. S.] 


LAW JOURNAL. 


[July, 1866. 


C.P.J 


Brash, qui tam v. Taooabt. 


[C.P. 



At the close of the "plaintiff's case the defen- 
dant's counsel moved for a nonsuit on the ground, 
among others, that the County Court had no 
jurisdiction to try a qui tam action under the 
above statute. 

The learned judge overruled the objection, and 
the jury found a verdict in favour of the plain- 
tiff for the amount claimed. 

Against this verdict the defendant moved in 
the following term, on the same ground ns that 
taken at the trial, and the learned judge, feeling 
himself bound by the decision of O'Reilly qui 
tam v. Allan, though in fact dissenting from it, 
made absolute the rule nut to enter a nonsuit 

From this judgment the plaintiff appealed. 

Robert A. Harrison, for the appeal, cited 
Lawford v. Partridge, 1 H. & N. 621 ; Powley v. 
Whitehead,}^ U. C. Q B. 689 ; Campbell v. David- 
son, 19 U. C. Q. B. 222; Con. Stats. U. C. ch. 
124, sec 2 ; ch. 15, sec. 1 ; Con. Stats. C. ch. 
5, sec. 6. sub sec. 17; O'Reilly q t. v. Allan, 
11 U.C. Q B. 411 ; Bright v. Mclnnit, 11 U.C. 
C P. 618. 

John Patterson, contra, referred to Espinasse 
on Penal Actions, and Con. Stats. U. C. oh. 16, 
sec 16, sub -sec. 5. 

Richabds, C. J., delivered the judgment of 
the Court 

Since the decision of the case of O'Reilly qui 
tam v. Allan, 11 U. C. Q. B. 411, the statute for 
recovering penalties similar to those which this 
action was brought to recover has been some- 
what changed in the consolidation, and in look- 
ing at the change and considering it in connec- 
tion with that case, and the case of Medealfe v. 
Widd<field,\\2 U. C. C. P. 411, we think we 
msy properly hold that County Courts have 
jurisdiction in Upper Canada to try actions for 
penalties under the Con. Stats. (22 Vic. ch. 124.) 

The statute 4 A 6 Vic. ch. 12, sec. 2, after 
declaring that under certain circumstance* 
justices shall forfeit and pay the sum of twenty 
pounds, together with full costs of suit, proceeds 
as follows, M to be recovered by any person or 
persons, who sue for the same by bill, plaint or 
information, in any Court of Record in Canada 
West." 

The portion of the Consolidated Act referring 
to the same proceeding reads thus : " To be re- 
covered by any person, who sues for the same, 
by action of debt or information, in any Court 
of Record in Upper Canada. 

Under section 81 of the Law regulating Elec- 
tions for Members of Parliament (Con. Stats. C. 
ch. 6) a penalty of $100 is imposed upon the 
keeper of a public-house who neglects to close 
it as required by that section ; and section 87 of 
the snme statute enacts that all " penalties im- 
posed by this act shall be recoverable with full 
costs of suit by any person, who will sue for the 
tame, by actiou of debt or information in any of 
Her Mnjejsty's courts in this Province haying 
competent jurisdiction. 

At the time O'Reilly qui tam v. Allen was 
decided, the jurisdiction of the County Court, 
was not precisely as it is now. Then the juris- 
diction was confined to debt, covenant or con- 
tract, to the amount of £60, and to debt or 
contract, when the amount was ascertained by 
the signature of the defendant, to £100; and 
also in all matters of tort relating to persona] 



chattels, where the damage should not exceed 
£80, and where the title to land should not be 
brought in question. 

Under the County Coort Aet now in force, 
subjeot to certain exceptions, (such as actions 
when the title to land is brought in question, or 
in whioh the validity of any demise, bequest, 
Ac, under any will or settlement is disputed, or 
for libel or slander, or for criminal conversation 
or seduction, or an action against a Justice of 
the Peace for anything done by him in the exe- 
cution of bis offioe, if he objects thereto), the 
County Courts have jurisdiction in all personal 
actions where the debt or damages claimed does 
not exceed the sum of $200; in all causes or 
suits relating to debt, covenant and contract, to 
$400, when the amount is liquidated or ascer- 
tained by the act of the parties, or by the 
signature of the defendant ; with certain provi- 
sions relating to bail-bonds and recognisances of 
ball, Ac ; and in all eases unprovided for, the 
general practioe and proceedings in those courts 
is to be the same as in the Superior Courts of 
Common Law. 

The Interpretation Aot (Con. Stats. C. ch. 6, 
sec 6, sub-sec. 7) provides, that when no other 
jurisdiction is given or furnished for the recovery 
of pecuniary penalties, they shall " be recover- 
able, without costs, &o., before any oourt having 
jurisdiction to the amount of the penalty in 
cases of simple contract." 

The authorities referred to in the case of 
O'Reilly qui tam v. Allan seems to sustain the 
conclusion arrived at by the court. The learned 
chief justice, in concluding his judgment, makes 
special reference to the proceedings mentioned in 
the then County Court Aot, being by "bill, 
plaint or information," none of whioh were the 
ordinary and appropriate methods of proceeding 
in the County Court 

The case of the Apothecaries Company v. Burt, 
6 Ex. 868, was not referred to in that judgment. 
That was an action to reoover a penalty of £20, 
and under the statute all penalties and forfeitures 
exceeding £6 oould be recovered in any of His 
Majesty's Courts of Record in England and 
Wales. The action was brought in the County 
Court, which was authorised to hold "all pleas 
of personal actions when the damage claimed 
was not more than £20, whether on balance of 
account or otherwise." The Court or Exchequer 
refused a prohibition. The ground of want of 
jurisdiction to try it as a personal action was not 
raised, the ground on which the prohibition we* 
sought being, that the action was brought in such 
a form that four penalties of £20 each might be 
ol aimed. 

Looking at the change in the language of the 
Consolidated Statute (22 Vic oh. 124) from that 
used. in 4 & 6 Vic. ch. 12, the proceeding now 
being by action of " debt or information in any 
Court of Record in Upper Canada," instead of 
by "bill, plaint or information," as the former 
act stood ; and looking at the changes in the 
jurisdiction of the County Court, as well as the 
decision of this court, in Medealfe v. Widdefield, 
sustained by the case in 6 Ex., we ought, in my 
judgment, to hold that this action was well 
brought in the County Court. In doing thiR we 
do not necessarily overrule the case of O'Reilly qui 
tam v. Allan, there having been some, as to this 
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point, not unimportant changes made in the 
words of the statute by the consolidation of it. 

I think we may infer that this change was 
intentionally made ; the giving the action of debt 
by express words, when the proceeding in debt 
was one which conld be readily taken in the 
County Court, whilst the proceeding by bill or 
plaint that had previously existed was not one 
which was at all appropriate to that court. This 
would, also, harmonise with the provisions of the 
Consolidated Statute of Canada, authorising cer- 
tain sni's for pecuniary penalties to be recovered 
" in any court having jurisdiction to the amount 
of the penalty in cases of simple contract." 

It certainly would seem absurd to maintain the 
distinction contended for in proceeding to reoover 
penalties under this particular statute, when 
other penalties of a much greater amount could 
be sued for in the County Court, and (in determin- 
ing the latter) points of quite as much difficulty 
would arise as in disposing of the question likely 
to occur under this statute. 

The County Courts have now such extended 
jurisdiction, compared with what they formerly 
possessed, that I do not think it unreasonable 
that the legislature, when the statutes were con- 
solidated, should consider that they might safely 
be entrusted with the disposal of this kind of 
penal action, when $80 was the sum involved, 
and that the change made in the law at that time 
was with a view of putting the matter beyond 
reasonable doubt, and establishing something like 
a uniform rule in relation to these actions. 

The only point argued before us on this appeal 
was whether the County Court had jurisdiction, 
and as we are in favour of the plaintiff on that 
ground we shall allow the appeal without costs, 
and direct that the rule nisi to enter a nonsuit in 
the court below be discharged. 

Appeal allowed. 



COMMON LAW CHAMBERS. 
(Exported by Jimmy <yBBiur, Esq., BarrisUr-atrLaio.) 

Burrs v. Steel. 

Interpleader— 2S Vie. cap. 19, vc 2— Claim by guardian of 
insolvent's estate. 

An execution wm delivered to a sheriff against the goods of 
the defendant, upon which he seized certain goods. These 
goods were claimed by the guardian in insolvency of the 
e*Ute of the defendant, against which defendant a writ 
of attachment under the Insolvent Act had also toned to 
the same sheriff. The sheriff applied for relief under the 
Interpleader Act. 

Bid, that under 28 Tic. cap. 19, sec. 2, he was entitled to 
protection, and an issue was directed. 

[Chambers, December 7, 1866.] 

An application was made for an interpleader 
bj the sheriff of the United Counties of York and 
Peel, upon a claim made by W. T. Mason, as guar- 
dian of the estate of the defendant, under a writ 
of attachment issued under the Insolvent Act of 
1864. The sheriff seized under the execution in 
this cause against goods on the 31st of August 
last The writ was delivered to him on the 30th 
of August, 1865. 

The writ of attachment issued on the 7th Sept. 
and was delivered to the sheriff on the same day, 
and the notice of claim was given to the sheriff 
on the 8th of September. 

Tilt for plaintiff. D. Mc Michael for the guar- 
dian, the claimant. Osier for sheriff. 



Adam Wilson, J. — The question is whether 
an interpleader issue oan be directed. 

The execution oreditor contends that after 
his execution has bound the goods, his claim 
cannot be affected by any proceedings in bank- 
ruptcy ; and whether it can or cannot, the Inter- 
pleader Act does not apply, beoause that only 
affordB relief to the sheriff when the insolvency 
proceedings rank first and the execution creditor 
claims to seize the goods as the property of the 
insolvent, and not to the case of the execution 
creditor ranking first and the insolvency pro- 
ceedings coming after his writ. 

The statute of 28 Vic cap. 19, sec. 2, provides 
that in case any claim be made to any goods or 
chattels, and taken or intended to be taken under 
an attachment against an absconding debtor, or 
under any proceedings under the Insolvent Act 
of 1864, or in execution under any process 
issued by or under the authority of any of the 
said courts, or to the proceeds thereof, &c, by any 
person not being the person against whom such 
attachment or proceeding or proceedings or exe- 
cution issued, or by any landlord for rent, or by 
auy second or subsequent judgment or execution 
creditor claiming priority over any previous 
judgment or execution process or proceeding, 
then and in every such esse, upon the application 
of the sheriff or other officer to whom the writ is 
directed, &o. f the court or judge may by rule or 
order call before such court or judge, as well the 
party who issued such process as the party mak- 
ing such claim, and may thereupon exercise, &c. 
The claim, then, as one to be made to any property 
taken or intended to be taken, or to the proceeds 
thereof under, 1. An attachment against an ab- 
sconding debtor. 2. The Insolvent Act. 3. Any 
process issued by or under the authority of the 
courts. 4. By any landlord for rent. 5. By 
any second or subsequent judgment or execution 
creditor claiming priority over any previous 
judgment or execution. 

In this case the property has been taken by 
the sheriff under the execution in this cause. 
The sheriff has not taken it under the Insolvent 
Act. So far the case is not within this particular 
enactment The sheriff, however, may reverse 
the proceedings ; and although he has taken the 
property under the execution, he may still take, 
if he please, or intend to take, the property under 
the warrant which has been issued under the 
Insolvent Aot; or he may, when the proceeds 
are in his hands, apply or propose to apply the 
same to the insolvency process. This would, no 
doubt, be within the Act entitling the sheriff to 
apply the protection upon any claim being made 
against him by the execution plaintiff. But the 
plaintiff has not made the claim, because so far 
the sheriff has taken the goods for him, and 
while this remains so he will not be a claimant; 
but if the sheriff reverse the position of the par- 
ties and make the seizure, or hold the proceeds 
for the guardian in insolvency, the creditor will 
be compelled to become the claimant. 

If, however, nothing of this kind should be 
done, there is the third case above mentioned — 
that of a claim being made to property taken, 
&c. <feo , " in execution under any process issued 
by or under the authority of any of the said 
courts, * * * by any person not being the 
person against whom such attachment, &c, is- 
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sued," which appears to apply to such an appli- 
cation as the present in all respects, for a olaim 
has been made to .the goods which have been 
taken In execution under the process in question, 
which has been issued by and under the author- 
ity of the Court of Queen's Bench ; and such 
claim has been made by the guardian in insol- 
vency, who is a person not being the person 
against whom the execution has issued. This 
very general clause appears to be comprehensive 
enough to cover nearly every case of the kind 
which can arise, as, no doubt, it was intended it 
should. 

I have no difficulty, then, in holding this claim 
to have been rightly made under this branch of 
the section. 

It has been further contended that there can 
be no interpleader ordered when the olaimant is 
the guardian or official assignee in insolvency, 
because it is said the law does not confer the title 
to the property upon such guardian or assignee, 
and an interpleader proceeding is not necessary 
in such a case. This is to state the case incor- 
rectly, for such a statement would be just as 
applicable to every case whioh does arise under 
and can bo disposed of by the Act relating to 
interpleader. The case is, that the sheriff is 
placed in jeopardy between two hostile claimants 
to the goods, and he desires to be protected ; 
and if his rase come within the provisions of the 
statute which was passed for his relief, he is 
entitled to protection. 

In this ease it is suggested and stated by the 
guardian in insolvency, that the plaintiffs judg- 
ment and exeoution were acts of insolvency, 
because the debtor did by these means, oootrary 
to sub-section d. of section 3 of the Insolvent 
Act, procure his goods to be taken in execution 
with intent to defraud, defeat, or delay his cred- 
itors ; and that the goods taken under this exe- 
cution were still the goods of the debtor at the 
time that the insolvency warrant issued, and are 
therefore now the property of the guardian. 

This is a fit question to be tried between the 
parties, and it is a difficulty which the sheriff is 
entitled to be relieved from, according to the 
statute. 

An order directing an interpleader will there- 
fore be made. 

Order accordingly. 



McDonald kt al. v. Burton bt al. 
Special endorsement— Affidavit qf merits. 

The pperial endorsement in this ease held rafflcient on the 
authority of ffnodsaU v. Baxter, 1 B. B. A £. 884, and 
Prnmant v. AxhUy, 1 K. A B. 723. 

Wiley ▼. Wiley, 6 W. R. 049. followed In Interpreting Um 
words "di-tcloaing a defence on the merits." 

[Chamber*, 1805.] 

The defendants obtained a summons calling 
upon the plaintiff* to shew cause why the judg- 
ment signed in tbis case on default of appearance, 
should not be set aside, on the grounds that the 
plaintiff could not properly sign final judgment 
upon the special endorsement upon this writ of 
summons ; or why the defendants should not be 
let in to defend on the merits. 

The special endorsement was as follows : * 4 The 
plaintiff claims $1,300 for debt and $20 for costs, 
and if _the amount thereof be not paid to the 



plaintiffs or their attorney within eight days 
from the service hereof, further proceedings will 
be stayed.'*-—" Tho following are the particulars 
of the plaintiffs 1 claim : 1866. June 10. Balance 
of accounts due from defendant to plaintiff for 
goods sold and delivered and monoy advanced 
and lent— the items whereof exceeding in all &v* 
folios— 91,129 24." The plaintiffs also olaimed 
interest, &o. 

The defendants filed affidavits of merits, which, 
however, were oouohed in general terms. A 
number of contradictory affidavits were filed on 
both sides on the subject of merits, and explana- 
tory of the non-appearance of the defendants, 
and an alleged breach of faith on the part of the 
plaintiffs. 

Drafir, C. J.— It struck me at first that the 
special endorsement was hardly a compliance 
with O. L. P. A., sec. 15, bnt after reading the 
language of HoodsaU v. Baxter, 1 £. B. & B. 884, 
and also the particulars as stated in Fremont v. 
Ashley, IE. & B. 723, I do not find that I can 
properly interfere on that ground. 

Then as to the alleged breaoh of faith. This 
is unequivocally denied, and the probability 
would seem to be in the plaintiffs favour. 

Still, under the 55th section, the defendant 
may be relieved on " accounting for the non- 
appearance, and disclosing a defence on the 
merits.'' But the defendants' affidavits only 
swears to merits in general terms, which the 
Court of Common Pleas in England in WiUy v. 
Wiley, 6 W. R. 649, held insufficient, Mr. Jus- 
tice Willes observing, " We must oonstrue this 
word ditelosing to mean, opening out the defence. " 
This was after the decision in the Court of Ex- 
chequer in Warrington v. Leake, 25 L. J., Exch- 
27. I shall follow the oase of Wiley v. WiUy as 
more in accordance with what I conceive to be 
the true meaning of the act ; and in this oase in 
the Exchequer, the Court were not unanimous, 
the Chief Baron doubted, and Martin, B., dissent- 
ed. I must discharge the summons, and with 
costs, as it fails on every ground urged. 

8ummons discharged with costs. 



MoNaiL v. Lawless. 

Reference at Nisi Prists— Award— Entering Judgment— 

a L. P. Act, tees. 168, 100— Practice. 
Judgment may be entered upon an award nude on a refer- 
ence at nisi prim under the compulsory clauaea of tbe 
Act although no verdict ha* been taken, wiihout the 
formalitiee formerly required in the case of an attachment 
for nonpayment of the amount awarded. An order for 
leave to enter such Judgment it not necessary. 

[Chambers, Ja 1. 15, 1866.] 

The plaintiff obtained a summons calling on 
the defendant to shew cause why the defendaut 
should not be ordered to pay to the plaintiff the 
sum of $255 awarded to be paid by the defendant 
to the plaintiff, and also $186 05 costs, being the 
taxed costs of the cause, reference and award, 
and also to pay the costs of the application, and 
why the plaintiff should not be at liberty to sign 
judgment for the amount of the award and costs 
in default of payment; or why such further 
order should not be made as the judge might 
direct. 

The record was entered for trial at the last 
assises for the County of Grey, when the oase 
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tm directed by the Chief Justice to be referred 
to arbitration under the compulsory clauses of 
the C. L P. Act. 

The order of reference was made a rule of 
Court, and the costs were taxed and an alloca- 
tur granted. 

Tho defendant was served with a copy of the 
allocatur, and a demand was made on him, by 
an attorney under a power of attorney, of the 
amount awarded, and of the costs taxed, but 
they were paid. 

Osier, for defendant, Bhewed cause, and ob- 
jected that an order could not be made upon the 
defendant to pay until all the formalities had 
been observed by the plaintiff, which, under the 
practice, as to enforcing payment of money 
awarded before the C. L. P. Act, would have 
been required before an attachment would have 
been directed to issue. That the defendant 
should have been served with a oopy of the 
award and of the affidavit of execution, and 
with a oopy of the power of attorney, and of 
the affidavit of its execution, and that as this 
was not shewn to have been done, plaintiff was 
not entitled to the order wbioh he asked. 

C. Me Michael, contra, contended that when a 
compulsory reference is directed, the party is at 
liberty to proceed upon the award, without these 
formalities, as upon a verdiot. Harr : C. L. P. 
Act, 163, 181, 199, 782; Aroh. Pr., 11 Edn., 
1696 ; Ch : Forms 9 Bdn. 918. 

Adam Wilsos, J. — The sections in'tbe Consol- 
idated Act which correspond to those above 
referred to are 168, 169, 166 ; but see also sees. 
161. 162, 163. 

The first of these sections applies to oases in 
which the judge may refer " at any time after 
the writ is issued," and it provides for the 
award being enforced " by the same process as 
the finding of a jury upon the matter referred." 

The 160th see. applies to oases whioh are 
referred "at. and during the trial." It does 
not clearly point out how the award is to be 
enforced, perhaps the judge may direct it to be 
enforced in like manner as he has power to do 
under see. 168 ; or, it may be, as the arbitrator 
has *• the powers expressed in the 161st sec.," and 
that section provides that the award mad v there- 
under, shall be enforced by *• such and the like 
proceedings as to the taxation of oostn, signing 
judgment and otherwise, as upon the finding of 
a jury upon an assessment of damages ;" that 
the award may be enforced in the same manner 
as it is by the 161st see, although the mode of 
enforcing the award is not part of the power of 
the arbitrator. 

In cases of voluntary submission when it is 
desired to enforce payment by execution, a 
rule is issued after the submission has been made 
a rule of court calling on the other party to 
shew cause why the money should not be paid, 
and if no cau^e, or no sufficient cause be shewn, 
the rule is made absolute, and the execution then 
husoes upon the role, but before the rule to shew 
eaus« Usues " the same formalities as to per- 
sonal service of a copy of rhe award. <kc, and 
dem»nd of performance are in gene *l required 
as when an attachment is moved fur." Aroh. 
Pr 11 Ed., 1690 

When a verdict has been tak n it U stated 



in tip practice, p. 1691, "it is not necessary 
that the party against whom the award or 
certificate is made should be personally served 
with a copy of the award, nor is it necessary to 
obtain the leave of the court to sign judgment. " 

In compulsory oases where no verdiot ie taken, 
it seem judgment must be entered before execu- 
tion can issue; Kendal v. Merritt, 18 C. B. 178; 
Ityot v. FUher, 2 C. B. N. 8. 471 ; and as it is 
enforceable by the ssme process as on the finding 
of a jury, I do not see that the party need 
serve a oopy of the award, there is no more 
ocoasion for his doing so than when a verdict has 
been taken, and it need not be done in the Utter 
ease. 

The objections taken cannot prevail There 
does not seem to be any object iu lunkii.g the 
order to pay the coats; judgment cannot be 
signed on it, but must be signed on the Hwnrd 
after setting out all the pleadings according to 
the form in Harr. C. L. P. Act, 7C0 ; but there 
can be no objection to making the order. 

The order may be granted quantum vnUat. 



ENQLI8H REPORTS. 

Batemah ▼. Thi Mid-Walm Railway Co. 
Tbs National Discount Co. v. Thi Sams. 
Ovi»ahd, Gubhit, & Co., t. Tm 8am. 

EaOway company— Bill of Exchange— Power to accept— 
~ ~ > «/ acceptance—% 49 Vic. c. 16, $. 07— Heading. 



The plaintiff*, at indorsee*, sued the defendants, a mil way 
company, u acceptors of a bill of exchange. 

Held, that the defendants had no pow»r to accept a bill of 
exchange, and were not liable iu this action, they being 
a corporation created lor the purpose of making a rail way, 
and the aeerpthig of a bill of exchange not o» in* in- 
cidental to the object for which they wore Incorporated. 

Bda\ aleo, that the defenee was property raised by a plea 
denying the acceptance i.f the bill. 

[14 W. R.-C. P., Hay 8, T, 8, 1866.] 

These were actions on bills of exchange 
accepted by the defendants and indorsed by the 
plaintiffs. The defendants traversed the accep- 
tance of the bills, and at the trial verdicts were 
found for the plaintiffs in all three actions, leave 
being given to the defendants to move for a rule 
nisi to enter a verdict for the defendants or for 
a nonsuit. 

Oo a former day Kurslake. Q C, on behalf of 
the defendants, had obtained a rule nUi accord- 
ingly, on the ground, lnt, that the defendants 
had no power to accept the bills. 2nd, That if 
they had, these acceptances were in such a form 
as not to bind the oompany. 

The defendants were incorporated by a'private 
Act 22 & 23 Vict. c. lxiii. which incorporated the 
Lands Clauses Consolidation Act, 1845 ; the 
Railway Clauses Consolidation Act, 1845 ; and 
the Companies Clausos Consolidation Act, 1845. 
The powers of the defendants were subsequently 
extended by several other private Acts, but none 
of these conferred on the defendants *ny express 
power of accepting bills of exchange. 

Messrs. J Watson & Co. had contracted with 
the defendant* for the construe riou of certain 
works which tho defen <auta were empowered by 
their Acts of Parliament to ooiittiuct. The 
bills on which these actions were brought were 
accepted by the defendants wi ncrount of the 
debt they had incurred iu J. Watson & Co. in 
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the construction of these works ; and were en- 
dorsed by J. Watson & Co. to the plaintiffs for 
value. The form of the acceptance was as 
follows : — 

41 Accepted by order of the board of Directors 
and payable at the Agra and Mastermans* Bank, 
Limited. 

44 John Wade, Secretary." 
The bills were also impressed with the seal of 
the company. 

E. James, QC, and Sir Q. E. Bony man now 
showed cause against the rule on behalf of 
Bate man and the National Discount Company. 

1. The question is, has a railway oompany the 
right to accept bills of exchange ? No doubt cer- 
tain corporations have not that power, vis., those 
which are not incorporated for tradiag purposes. 
This oompany is incorporated to make a railway, 
and after that to act as carriers, for whioh it is 
necessary that they should trade by purchasing 
coal, carriages, &c, to be used for the purpose 
of their business. The true rule is stated in 
Storey on Bills of Exchange, a. 79. Broughton 
y. Manchester Waterworks Company, 8 B. & Aid. 
1, is not in point, because it depended on the 
Bank Acts. No doubt the defendants could only 
acoept for the purposes for which tbey were in- 
corporated, but here it is not proved that these 
bills were accepted for any other purpose than 
that for which the defendants were incorporated. 
Statk v. Highgatt Archway Company, 5 Taunt. 
792. The rule is correctly stated in East London 
Waterworks Company v. Bailey, 4 Bing. 283, that 
where a company like the Bank of England, or 
the East India Company is incorporated for the 
purposes of trade, it seems to result from the 
very object of its being so incorporated, that it 
should have power to acoept bills or notes. 
[Byles J. — The Highgate Archway Company 
had an express power, and the Bank of England 
and the East India Company implied powers of 
accepting bills : Murray v. East India Company,' 
6 B. & Aid. 204.] No power was given to the 
East India Company to accept ; they were only 
a trading company. The power of the bank to 
accept is regulated by 9 & 10 Will. 4,> 44. It 
is admitted that the defendants were carriers, 
and if so they would be traders, and would be 
liable to the Bankruptcy Act. [Erle, C. J. — 
Carriers were brought within the Bankruptcy 
Aot, to nomine.'] Byles, J. — Lloyds' Bonds 
would have been unnecessary if the companies 
had no power of accepting billsj Story on 
Partnerships, c. 7, s. 102. [Keating, J., 
referred to 7 & 8 Vict. o. 86, s. 19.] That was 
passed for the purpose of preventing the issue of 
loan notes. 2. The defendants say that even if 
the company had the power of accepting these 
bills, these are not accepted in the proper form, 
and that they should be signed by two directors 
as directed by 8 .& 9 Vict. o. 16, s. 87. But that 
Aot was not intended to take away any power of 
contracting, which companies possessed at com- 
mon law, and at common law the contract might 
have been made under seal. 8. This objection 
could not be taken at nisi prius, but should have 
been raised by demurrer, inasmuch as if the 
defeudants are right the declaration is insufficient. 
Kardake, Q.C., and E. Holland, for the defen- 
dants. — The fallacy of plaintiffs argument is, 
that if a corporation is authorised to do anything 



requiring money, that money is to be raised by 
a bill of exchange. The defendants have no 
express or implied power of accepting bills — 
their duty is first to construct the railway and 
then to act as carriers, and they are not a trad- 
ing company. The distinction is between a 
company incorporated for the purpose of trading 
and one whioh only incidentally engages in 
trade. 1. The acceptance of a bill is ultra vires, 
and will not bind the defendants, even though 
under seal. Per Parke, B., in South Yorkshire 
Railway and River Dun Company v. Great North- 
ern Railway Company, 9 Ex. 84 ; Chambers v. 
The Manchester and Midland Railway Company. 
12 W. R. 980, 88 L. J. Q. B. 268; Aggs v. 
Nicholson, 4 W. B. 876, 25 L. J. Ex. 84S ; 
Thompson v. The Universal Salvage Company, 1 
Ex. 694 ; Bramah v. Roberts, 8 Bing. N. C. 968 ; 
Butt v. MorreU, 12 Ad. & Ell. 745. Nor is this 
defect assisted by the general words in the defen- 
dants' Aot ? Burmester v. Norris, 6 Ex. 796. 
In some cases a partner cannot bind aonther 
by accepting a bill : Dickinson v. Valpy, 10 B 
& C. 128 ; Steel v. Harmer, 14 M. & W. 831. 2. 
A corporation can only contract by deed and 
though this bill is accepted under seal it is not 
a deed : Mayor of Ludlow v. Charlton, 6 M . & 
W. 81 5. The exceptions to this rule are correctly 
stated by Best, C.J., in the East London Water* 
works v. Bailey, suprd. [Byles, J. — Tou say 
that the defendants may be- liable for goods sold 
and delivered, and for work done, but not upon 
a bill of exchange] Yes ; 7 & 8 Vict. c. 110, 
s. 45, points out what formalities are necessary 
when bills are aocepted by joint stock com- 
panies ; but this only applies when companies 
have express power to accept. At any rate the 
acceptance, to be binding at all, must be in the 
form pointed out by 8 & 9 Vict. o. 16, s. 97, 
whioh is incorporated in the defendants 1 private 
Act. The Leominster Canal Navigation Company 
v. The Shrewsbury and Hereford Railway Company, 
26 L. J. Ch. 764 ; Ernest v. Nichols, 6 W. K. 
24, 6 If. L. Cas. 401; Halford v. Cameron's 
Steam Coal Company, 16 Q. B. 442. 8. The 
defendants are entitled to take this objection 
now. If we had demurred to the declaration the 
plaintiff might have urged, in the argument on 
the demurrer that it did not appear that they 
had not the power to acoept, and we had no 
power of raising the point until we proved the 
Acts by which they are incorporated : Byles on 
Bills, 62. 

Bovdl, Q. C, and /. C. Matthew, for Overend, 
Gurney, & Co. — 1. The bill is on the face of it 
binding ; the defendants are not prohibited by 
any Act of Parliament from accepting bills, and 
it rests with them to show that this bill is not 
binding on them : Scottish North Eastern Rail- 
way Company v. Stewart 7 W. R. 458, 3 Macq. 
382, where Lord Wensleydale pays (p. 415), 
41 Primd facie all its contract are valid, and it 
lies on those who impeach any contracts to make 
out that it is avoided :" Boslock v. North Stafford- 
shire Railway Company ,' 4 E. & B. 799 ; Maule, 
J., in East Anglian Railway Company v. Eastern 
Counties Railway Company, 11 h C. B. 792. 2. 
It is admitted that a railway company may incur 
a liability, but it is said that they may not secure 
that liability by a bill : Serrell Derbyshire Rail- 
way Company, 19 L. J. C. B. 871. it was never 
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doubted that ft company could draw a oheqae. 
8. The form of the acceptance is sufficient ; 7 & 
8 Vict. c. 19, e. £7, is not imperative : Wilton v. 
The Hartlepool Railway Company, 13 W. R. 4, 
34 L J. Ch. 241. 

Eblz, C.J. —These were actions by the plain- 
tiffs as indorsees against the defendants' company 
as the acceptor of certain bills of exchange ; the 
defendants pleaded that they had not accepted 
the bills. It appeared that the defendants were 
incorporated for the purpose of making a rail- 
way, and possessed all the incidental powers for 
miking one, given to them by their special Act, 
and by the general Acts affecting railways. The 
defendants company was a corporation for a 
distinct purpose distinctly defined in these 
statutes. I take it to be perfectly established in 
law that a corporation established for a distinct 
purpose cannot make a contract, as a corporation, 
distinct from that purpose. Such a contract does 
not bind because it is ultra vires; whether a 
contract binds or not when entered into by such 
a corporation depends on whether the contract is 
within the limits of the object of the corporation. 
The question here raised is whether a corpora- 
tion created for the purpose of making a railway 
can bind the company by the acceptance of bills 
of exchange. I am of opinion that it cannot 
A bill of exchange is a cause of action by itself, 
and a contract by itself. It binds the acceptor 
in Jthe hands of any indorsee to whom, it may 
come, and I consider it to be entirely contrary to 
the principles relating to bills of exchange to 
introduce the notion that bills of exchange may 
be valid or void according as the consideration 
for which they were given is valid or void, and 
whether the purpose for which they were given 
is in accordance with what the corporation was 
constituted to do or not ; a portion of such bills 
might be valid because given for work done on 
the railway, and another portion of them, yet 
void if given for loans, and to raise money be- 
yond the borrowing powers of the corporation 
given them by their statute. These were obvi- 
ous! j circumstanoes not contemplated by the law 
as affect iug bills of exohange, that one bill should 
be valid because given for work done, while 
another bill should be void because given for 
purposes not within the scope of the powers of 
the corporation. 8o muoh for the general 
tenour. and bearing of the ; question. On 
authority I can find no cose of an acceptance of 
» hill of exchange by a corporation of which tho 
law enforced payment, with certain exceptions, 
aad those exceptions prove the role. In the 
Bighgate Archway case the company were author- 
ised by their Aot to issue bills, and in the 
instances of the Bank of England and the East 
India Company referred to, the statutes creating 
those corporations gave them express powers to 
accept bills of exchange, and their acceptance of 
such bills was an Act within their powers, but I 
find no other cases in which this power was 
exercised In the case of B rough ton v. Ms 
Mnnchtater Wa Uncork $ Company, Mr. Justice 
Bayley doubted whether the holders of a bill of 
exchange accepted by the company could sue 
without proof but the company hud power to 
accept nucb bills. 1 tuink both on principle and 
minority that the acceptances given by this rail- 
way company were not binding acceptances, and 



therefore that the plea that the company "did 
not acoept" was established. 

Btlss, J. — [ am of the same opinion. The 
case is one of great importance, both on account 
of the large sum at stake and also the position 
sought to be established by the plaintiff's counsel, 
that railway companies may accept bills of ex- 
change. The counsel for the plaintiffs were on- 
able to produce any precedent for uh to act upon, 
and I feel that if we show any doubt on the 
matter, the market will be saturated with the 
bills of railway companies. This company wus 
incorporated by statute. At common law it is 
clear that a corporation could not accept a hill. 
Three corporations have been referred to by the 
Chief Justice who have this power. 1 Tho 
The Bank of England who were incorpora cd for 
the express purpose of accepting bill*. '1. The 
East India Company who had the power given to 
them by statute; and 3. ihe Highgate Archway 
Company, who also had express power given to 
them. With these exceptions no authority is to 
be found in favour of the plaintiffs. Then does 
it make any difference that the defendants were 
incorporated by statute ? The Act of 22 & 23 
Vict gave them power to make and carry on the 
business of the railway, and if they might undtr 
this authority accept bills, the ejefendnnts in the 
case of Broughton v. The Manchester Waterworks 
Company might also have accepted them. The 
plaintiffs also say that the objection should have 
been taken by demurrer ; but if so, it does not 
follow that the traverse of the acceptance will 
not raise the same question. This plea says 
" You (the directors) are not the agents of the 
company for the purpose of accepting hills," and 
tjiat raises the question. 

Keating, J. — I am of the same opinion. I 
think it unnecessary to go into the wider ques- 
tion raised by my brother 13 vies. I do not dis- 
sent from his judgment as to that, put the 
question is, oan the railway company accept a 
bill t I pay no ; and I rest my judgment on the 
Act incorporating the company. That act guards 
carefully against the exercise of unlimited pow- 
ers of raising money ; and though it is true that 
the Act incorporates the general Acts, in none is 
any power conferred on a railway company of 
aocepting a bill. One of the general Acts refers 
to the mode in which a railway company may 
contract ; and even aocepting the judgment in 
The Leominster Canal Company v. The Shrews- 
bury and Hereford Railway Company on this 
point as correct, still if the Legislature had in- 
tended to give this power to the defendants that 
intention would have been clearly expressed. 
It is said that a railway company are compelled 
to buy goods and inour debts, but it does not at 
all follow that tbey can acoept a bill. It is quite 
a different thing to say that a company may 
spend its capital in necessary articles, and that 
they may accept a bill which passes into the 
hands of third persons. On the ground that the 
Legislature did not confer any power for this 
purpose, I am of opinion that the defendants 
could not acoept theae bills. 

Smith. J. — I am of the same opinion. The 
plaintiff* ure indorsees of these bilie and not 
inim diate parties to them, si>d th*y cannot 
recover in tliefae actions unless the bills are pond 
a» negotiable in»truinents. The company was 
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incorporated for the purpose of making and 
nmititaining a railway, and their capital was 
limited. If they could accept these bills they 
might aocept bills to any extent, or it would be 
necessary on every occasion when one of their 
bills was taken by a third person to inquire 
whether it was within their power to aocept it. 
If they could.acoept the bill and judgment was 
obtained upon it, all their previous orediton 
would be postponed to the judgment creditor. 
No authority has been found in favour of the 
plaintiffs, though there are many where the 
Courts have held that this power did not exist. 
The first object of a railway company is to make 
the railway, and, incidentally, they may beoome 
carriers. No corporation, except those estab- 
lished for trading purposes, have the power of 
accepting bills, and even with them trade must 
be the primary object for which they are in- 
corporated. 

Rule absolute for a non-suit. 



REVIEW. 



. The Division Courts Act, Rules and Forms, 
with numerous Practical and Explanatory 
Notes, together with all other Acts and por- 
tions of Acts affecting proceedings in Divi- 
sion Courts, and many new and useful forms, 
and a Table shewing all the Division Courts 
in Upper Canada, their several limits and 
names of officers, with a complete Index. 
By IIenrt O'Brien, Esq., Barrister-at-Law, 
joint compiler of Harrison & O'Brien's Di-^ 
gest, and one of the Editors of the Upper 
Canada Law Journal and Local Court*' 
Gazette, Toronto : W. C. Chewett & Co. 
1866. % Price, $2. 

The object which the Editor of this most 
useful work had in view was to annotate the 
Division Courts Act and Rules by notes ex- 
planatory of the text, as well as practically 
useful to professional men and others, and 
particularly to the officers concerned in the 
administration of the courts. 

The Editor has thoroughly attained his ob- 
ject His notes are not merely explanatory of 
the text, but so practical as to be of gnat 
value to the profession and all others who 
in any way may find it necessary to consult 
the Division Courts Act The notes are 
couched in language terse and to the point, 
and yet so free from technicality as to be 
intelligible to all men who can read and 
understand the English language. Knowing 
the industry and ability of the Editor, we had 
formed high expectations as to his projected 
work, and we confess that high as were our 
expectations they have not been disappointed. 

The Division Courts have now become 
local institutions of the country, presided 
over by the same judges who preside over our 
County Courts or inferior courts of record. 
The amount of business disposed of in the 
Division Courts is greater than many imagine, 
and so great as in several counties severely to 



tax the knowledge and patience of the judge, 
and occasionally such as to make it worth 
the while of professional men of good standing 
to appear in the courts. If some provision 
were made for the allowance of moderate 
counsel fees, we venture to believe that the 
judges of Division Courts would, in a short 
time, have, in all cases of intricacy the assis- 
tance to be derived from the ability of learned 
and trained counsel This would not merely 
be a great aid to judges who, without such 
assistance, are frequently called upon to deter- 
mine questions of much nicety without the 
benefit of proper legal discussion, but tend to 
raise the courts in the estimation of the pro- 
fession and the public 

As it is, no professional man whose practice 
is at all extensive is free from the necessity of 
understanding the Division Courts Act Ques- 
tions of jurisdiction as between the several 
courts of inferior jurisdiction daily present 
themselves to his consideration. Applications 
for writs of certiorari are of frequent occur- 
rence. The proper scale of costs to be fol- 
lowed in a particular case, as between the 
Division Court and the County Court, is at 
times a matter of considerable difficulty. 
Suits on Division Court bonds and covenants 
are often instituted, and in their disposal gen- 
erally demand an accurate knowledge of 
Division Court jurisdiction and practice. Ac- 
tions against Division Court bailiffs for things 
done by them in the execution of their office, 
and the appropriate remedies therefor, are as 
often subjects for consideration. Criminal 
prosecutions, under special provisions con- 
tained in the Division Courts Act, are not of 
unfrequent occurrence. — On all these and 
similar points, valuable information is to be 
found in Mr. O'Brien's work. 

To clerks, bailiffs, agents, and others whose 
calling requires an intimate knowledge of the 
working of Division Courts, the book will be 
of incalculable value. Indeed we feel certain 
that as soon as its usefulness is known, no 
clerk, bailing or agent will venture to be with- 
out this book one day that can be avoided. It 
is not merely a guide, but a safe guide to all 
who stand in need of a guide. All may profit 
by the learning and care here bestowed ; and 
all who become purchasers of the work and 
open it roust profit by the use of it The 
collection of decided cases is most complete 
and reliable. This we have tested with care, 
and have been well satisfied with the result of 
our test 

In order that an example may be given to 
the reader of the learning evinced in the pre- 
paration of the work, we transcribe a note 
from page 81, on writs of certiorari: — 

" A certiorari is an original writ issuing out of 
Chancery or the Kind's Bench [but is under this 
section confined to the Superior Courts of Com- 
mon Law], directed in the King's name to the 
judges or officers of inferior courts, commanding 
them to return the records of a cause pending 
before them, to the end the party may have the 
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more sore and speedy justice before him, or such 
other justices as he shall assign to determine the 
cause. (Bacon's abr.) 

'* The application should be made to a judge in 
Chambers and not to the full court. (Re Eowen 
r. Evans, 18 L. J., Ex. 88 ; Soloman v. London 
C d: D. R. W. Co., 10 W. R., Ex. 59). 

"To entitle a suitor to this writ it must be 
shewo that, 
"1. The amount claimed is $40 and upwards. 
" 2. That the cause is a fit one to be tried in 
one of the Superior Courts, that it will, in all 
probability, bring up difficult points of law at the 
trial, or that it presents some other circumstance 
which would render a trial in the court above 
advisable, and\ 
" 3. The leave of a judge must be obtained. 
n As a general rule a certiorari only lies before 
judgment with a view to a trial of the cause in a 
Superior Court (Siddall v. Gibson, 17 U. 0. Q. B. 
i>$| ; and Robinson, C. J„ in McKenzie v. Keene, 
.*> V. C. L, J. 225, refused an order after judgment 
and execution regularly issued and money made 
and paid over, although a new trial was subse- 
quently granted by the county judge. But gen- 
erally when a new trial has been ordered, and the 
case is again coming on for trial, a writ may issue. 
(See Help v. Lucas, 8 U. C. L. J. 184 ; Corky v. 
Robtin, 6 U. C. L. J. 225.) 

" The 43 Eliz. cap. 5, provides that no such 
writ shall be received or allowed by the judge 
except it be delivered to him, before the jury, 
which is to try the question, has been sworn. 
1 The mischief,' said Richards, C. J., in Black v. 
Wesley, 8 U. C. L. J. 277, 'intended to be cured 
by the statute arises when the cause is gone into 
before the judge alone, as before a jury ; for it 
enables the defendant, in the language of the 
statute, to ' know what proofs the plaintiffs can 
make for proving their issue, whereby the defen- 
dants that sued forth the writ may have longer 
time to furnish themselves with some false wit- 
nesses to impugn these proofs, which the plaintiffs 
have openly made by their witnesses, which is a 
great caus*of perjnry and subornation of perjury.' 
I think the act in spirit applies to cases where 
plaintiff* s witnesses are sworn although no jury 
is called. , 

*• The removal of a cause under this section is 
entirely in the discretion of the judge to whom 
the application is made, upon its being shewn to 
him that difficult questions of law are likely to 
arise, and he may impose Buch terms as he thinks 
fit. Each case must therefore depend on its own 
merits, and the circumstances attending it With 
reference to the English cases as to the discretion 
of the judge, it is to be noticed that the wording 
of the analogous sections of the English act is 
different from that before us. 

" It is the practice in England to grant orders 
fur writs of certiorari on ex parte applications. 
The practice was formerly the same in this coun- 
try, but of late years the practice has usually 
been to grant only a summons to shew cause, in 
the first instance; and, as our Division Courts 
are constituted, this seems the more correct 
course, as it certainly is the most advisable. The 
writer is not aware of any authority on the point. 
" Nor has it yet been decided in the full court 
whether the plaintiff can, as a matter of right, re- 
move a cause from a Division Court by certiorari. 
Some of our judges grant such orders whilst others 



refuse to do so. In Dennison v. Knox, 9 U. C. L. 
J. 241 : 8 U. C. Prac. R. 151, Chief Justice Draper 
said, that a removal of a case from a County 
Court by a plaintiff was open to grave objections, 
and that he should not facilitate it. But there 
were circumstances in that case which would not 
apply to a similar application in a Division Court 
suit, such for example as the right of appeal from 
a County Court. 

" The plaintiff makes his election with full 
knowledge in most cases as to what points will 
come up at the trial. He can discontinue if he 
chooses in the Division Court, 'and commence ds 
novo in a Superior Court at a trifling expense. 
But even if leave is granted to a plaintiff to 
remove his own suit, the difficulty still remains 
of forcing' the defendant to appear in the court 
above. There would be more show of reason for 
the removal when the defendant pleads a set-off, 
which is likely to bring up difficult questions of 
law, as a set-off is in the nature of a cross action, 
but an application of that nature was refused by 
Morrison, J., in Prudhomme v. Lazure, 10 U. C. 
L. J. 880. It was subsequently expressly held by 
Mr. Justice Adam Wilson, in Chambers, in Maney 
v. Hollinrake (not reported), that a plaintiff can- 
not remove his cause by certiorari. 

"The plaintiff cannot be compelled, when a 
cause is removed by a defendant, to follow his 
plaint into a Superior Court, nor is the defendant 
entitled in such case to his costs of removing it 
from the inferior court ( Oarton v. Great Western 
R. W. Co. 5 Jur. N. S. 595 ; 28 L. J. Q. B. 108) ; 
though he is entitled to his full costs of suit with- 
out a certificate if successful in the Superior 
Court. (Corley ▼. Roblin, 5 U. C. L. J. 225.) 

" An interpleader issue has been held not to be 
within this section, and cannot be removed by 
certiorari. (Russell v. Williams, 8 U. C. L. J. 
277; and see Jones v. Harris, 6 U. C. L. J. 16.) 

" The affidavits to be used on applications of 
this kind must be^ntitled in the court to which 
it is desired to remove the suit. (Smyth et al. v. 
NichoUs, 1 U. C. Prac R. 855.)" 

Had we space, we could reproduce many 
notes of equal learning and equal value from 
this inestimable little book. In form and size 
it is just what it ought to be. The mechanical 
execution of the book is all that can be acsired, 
and reflects great credit on the well known 
publishers, Messrs. W. C. Chewett & Co. 

The additions of u all other acts and por- 
tions of acts affecting proceedings in Division 
Courts" and the Table "shewing all the 
Division Courts in Upper Canada, their several 
limits and names of officers," are valuable ad- 
juncts to the work. The former renders the 
book still more complete in the hands of the 
professional man, clerk, bailiff, or Division 
Court agent The latter recommends the 
book to the patronage of all merchants and 
others whose dealings are extensive, and who, 
in consequence, must need information as to 
the limits of the numerous Division Courts 
in Upper Canada and the names of their 
officers, in order to the speedy and satisfactory 
collection of debts in the proper Courts. 
The Index to the work is both full and com- 
I plete. Without it the usefulness of the book 
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would be impaired : with it every page is 
available to the inquirer without loss of time. 
Some authors imagine that their work is done 
when the last line is written, and that they 
need not at all concern themselves about the 
" mere mechanical preparation of an index." 
Were an author to write merely for himself 
we should not quarrel with this idea. But as 
we know that most authors write for public 
patronage, it is their duty to do all that is 
necessary to make their books as widely use- 
ful as possible. Nothing to this end is more 
necessary in the case of a legal work than a 
full index. Mr. O'Brien, mindful of all that 
was necessary to the completeness of his work, 
has not forgotten this desideratum. 

Robt. A. Harbison. 



MONTHLY REPERTORY. 

COMMON LAW. 

Q B. 

Commercial B\nk v. Great Wistsbn R. R. Co. 

Inspection and discovery of documents — Trial at 
bar. 

When a judge in Chambers has ordered* the 
the inspection and discovery of documents, the 
court will not interfere unless it Appears that 
such order has not been made " with due discre- 
tion, with reference to the facts before him ;" 
and in this oaso they refused to interfere. 

The plaintiffs sued defendants upon a banking 
account, kept as they alleged upon the oredit of 
the defendants, while the defendants asserted 
that it was upon the oredit either of the Detroit 
and Milwaukee R. W. Co , for whose benefit the 
money went, or on the credit of%f essrs. B. & R., 
two of the defendants' directors, who acted also 
for that company. 

Inspection and discovery was granted to the 
plaintiffs, 1. Of a statement or report of transac- 
tions between defendants and the D. & M. Co., 
made by accountants for a committee appointed 
by the defendants. 2. Of letters written by 
Messrs. B. & R. to the chairman or secretary of 
the defendants 1 company, respecting such trans- 
actions; and referred to in such report 3. Of 
all letters in the defendants' custody, written or 
received before the controversy leading to this 
suit by Messrs. B. & R. % as the defendants' 
managing and financial directors, to or from the 
defendants' chairman, and all the defendants' 
books of account, relating to the matters in ques- 
tion. 

The defendants were also allowed inspection 
and discovery of letters written by the plaintiffs' 
cashier to a bank in New York, explaining the 
plaintiffs' position with the defendants, and on 
the subject of noteB of the Detroit and Milwaukee 
Railway Co. 

The court, under the circumttnucee of this 
case, refrsed to order a trial at bar. (25 U. C. 
Q. B. 835 ) 

• Ame page.— Y.w. L. J. 
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Motion to revive against executor* who have acted 
but not proved—Executors must prove. 

Kingdon moved in this suit to revive it against 
the executors of the defendant, who was dead, 
the executors having acted under his will without 
having proved it 

Lord Romillt, MR.— The executors must 
prove. (14 W. R. 785.) 



M. R. Wilkinson v. Tuehce. May 23. 

Absconding defendant — Bill taken pro oonfesso. 

For the purpose of having a bill taken pro 
confesso against an absconding defendant, it must 
be shown that, at the time of making the appli- 
cation, the defendant cannot be found. (14 W. 
R. 818.) 



L.J. 



COLLTIBV. COLLTBR. 



June It?. 



Practice — Common order to revive — Death of sole 
plaintiff after decree— Statute 16 $ 16 Vict. c. 
86. *. 62— Devuee. 

When the sole plaintiff in a redemption suit 
dies after decree, having devised the mortgaged 
estate, the suit may be revived by his devisee by 
means of the common order to revive. (14 W. 
R. 784.) 

APPOINTMENTS TO OFFICE. 



NOTARY PUBLIC. 

JAMBS H. MILL*, of tbe Clfy of Hamilton, Esquire, 
Attoroey-at-Lew, to be a Notary Public for Upper Canada. 
(Gaaetted June 23, 1*66.) 

AMZI LEWIS MORDEN, of the town of Brookrlile, 
.Esquire, Attorney -at Law. to hi a Notary Public fur Upper 
Canada. (iia*ett*d June *), 1866.) 

CORONERS. a 

WILLIAM ROBERTdON, of the Tillage of Lanark, Re- 
quire, to be an Associate Coroner for the United Counties of 
Lanark and Renfrew. 

THOMAS P. KCKHAItDT, of the township of Markh&m, 
Ksqulie, M.D.,aod WILLIAM LAPdLKY, of the tow-nab ip 
of Scarborough, Esq.. M.D., to be Associate Coroners for the 
U nited Counties ot York and Peel. • 

ALEXANDER TUOMPSON, of Blytfc, Esquire, M.D., to 
be an Associate Coroner for tuo United Counties of Huron 
and Bruce. (Gasetted June 16, 1866.) 

DEPUTY JUDGES. 
KPHRAIM JONES PARKE, of Osgoode Hall, K qnlra 
Barrister at- Law, to be Deputy Judge of the County Court 
In and for the county of Middlesex. (Gasetted June 9, 
1866.) 

ISAAC FRANCIS TOMS, of Owode Hall, Esquire, Bar- 
rister at-Law, to be Deputy Judtre of the County Cuurt, in 
and for the United Counties of Huron and Bruce. (Gasetted 
June 16, 1866.) 

CLERK OF COUNTY COURT. 

JAMES MACFADDEN,of St. Mary's. Esqulrs, to be Clerk 
of the County Court, in and for the county of Perth. 



TO CORRESPONDENTS. 



'•T. T., Ward*vt)l«i " We are und«r the impreasiin that it 
is npceasary. Will answer in our next. 

Mr. Rordau'p Law Lixt (fifth edition) has been received, 
but review cro« d«d out. 
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DIARY FOR AUGUST. 



I. Wad... 
4. SUN... 

10. Friday 

11. 8atar. 
VI SUN-. 
14. W«d... 
1ft. SU5~. 
21. Tom. .. 

24. Friday 

25. Satur. 
20. SUN... 
27. Hon... 
31. Friday 



10ft Am% o/lcr ftt'airy. 

A. LawrtneA. 

Article*, Ac. to be left with Secretary Ltw See. 

Ilea Sunday after Trinity. 

Last day for aerrlce for County Court 

Hth Stmiay after Trinity. 

Long Taction end*. 

SL Bartholomew. 

Declare for County Court. 

13th Stmiay after Trtnity. 

Trinity Term commence*. 

Paper Day Queeu'e Bench. New Trial Day C. P. 




AUGUST, 1866. 



SUGGESTIONS PROM THE BENCH. 

We occasionally hear suggestions from judges 
as to the propriety of amendments in the laws. 
These hints are particularly valuable, as they 
are not the result of the one- sided feelings of 
& suitor, smarting under the sense of a sup- 
posed defect in the law, or what may indeed 
be, in his individual case, an actual defect 
Nor are they the crude, ill-digested notions of 
a would-be law reformer, but they are the 
judicially weighed and carefully expressed 
opinions of men responsible for their words, 
and free from any taint of partiality or per- 
sonal interest in the matter upon which they 
are called upon to abjudicate. 

Our attention has been drawn to this by the 
remarks that lately fell from the bench upon 
two points ; one with reference to taking evi- 
dence under commissions to examine witnesses, 
and the other as to relieving parties from mis- 
takes of arbitrators upon compulsory references. 

We refer to the judgment of the Court of 
Common Pleas in MuckU e. Ludloto, 16 U. 0. 
0. P. 480, as regards the first of these points. 
The learned judge who delivered the judg- 
ment, after stating the exceptions taken to the 
mode of executing the commission, which was 
alleged to be defective, said : " It is very per- 
plexing to the judge at the trial, and afterwards 
to the court, to decide what may be for the 
time the whole merits of the cause upon such 
strictly formal objections; and it is a very 
serious matter for the party, who may have 
gone to an enormous expense and trouble to 
procure the testimony which he has produced, 
to have it all nullified, and his rights involved 



in the litigation, perhaps, very seriously pre- 
judiced by the rejection of his commission, 
for a cause which every one feels ought not to 
be allowed to prevail. While amendments 
are made so liberally in all cases criminal and 
civil, it might, at least, be left discretionary 
with the judge or court, notwithstanding the 
non-observance of some of the statutable for- 
malities, to receive the commission and the 
evidence taken under it if there be no reason 
to believe that the commission, or any of the 
proceedings connected with it, has or have 
been improperly dealt with. This may intro 
duce some laxity of practice in the execution 
of commissions ; but it is no argument against 
the relaxation of the strict law, for all amend, 
ments may be equally condemned, and the 
law is full of provisions for relief against inevi- 
table error." 

There are few lawyers of any experience 
who have not at some time or other felt the 
difficulties here mentioned, and it is certainly 
strange that, in these days of law reform, no 
aspiring legislator of our profession has taken 
such an obvious way of doing good service to 
his brethren and the public as is hero pointed 
out 

The other matter alluded to is also one of 
great importance and well worthy of consider- 
ation. As our readers are aware, it is only of 
comparatively late years that compulsory re- 
ferences to arbitration in certain cases have 
been introduced. There is a manifest differ- 
ence between references by consent and these 
compulsory arbitrations which must not be 
lost sight of. There was a certain show of 
reason in the law which prevented any appeal 
from mistakes in an award made by arbitra- 
tors voluntarily chosen by the parties them- 
selves when the award bore no error on its 
face, and whether the mistake were one of law 
or of fact But where the arbitrator is not 
the choice of the parties, the reason, if any, 
for holding the reference binding, notwith- 
standing the mistake of law or fact, fails. A nd 
yet in this respect it is now held there is no 
difference between the two kinds of reference 
as to the effect of the reference. The Court 
of Common Pleas in at least two cases during 
last term, pointed out that some alterations of 
the existing law are necessary to enable them 
to do substantial justice between parties who 
have been compelled to leave their disputes to 
the unsatisfactory tribunal of arbitration. 
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The theory appears to be that the arbitrator 
stands in the place of a jury, or in some cases 
of a judge and jury ; but the difficulty lies in 
this, that there is not the same means of set- 
ting aside an incorrect, unjust or illegal award 
of an arbitrator, as there is of a similar verdict 
of a jury. That this has not entirely escaped 
the attention of the Legislature is evident from 
the provisions respecting arbitration in the 
Municipal Act Sec. 858 of that Act (sub-sec. 
13), after directing any arbitrator appointed 
under the act to take full notes of the evidence 
adduced before him, and file the same for in- 
spection by all parties interested, by sub-sec. 
14 provides, that "the court shall consider, 
not only the legality of the award but the 
merits as they appear from the proceedings 
so filed as aforesaid, and may call for addi- 
tional evidence to be taken in any manner the 
court directs, and may, either without taking 
such evidence or alter taking such evidence, 
set aside the award, or remit the matters re* 
ferred or any of them from time to time to the 
consideration and determination of the same 
arbitrators, or to any other person or persons 
whom the court may appoint as prescribed 
in the Common Law Procedure Act, and fix 
the time within which such further or new 
award shall be made, or the court may itself 
increase or diminish the amount awarded or 
otherwise modify the award, as the justice of 
the case may seem to the court to require." 
This, certainly, does not admit the infalli- 
bility of arbitrators; and it is some such 
enactment as this, of general applicability, 
' which, as it appears to us, is necessary to 
advance the interests of justice in the pre- 
mises. 



A «' VETERAN" BAILIFF. 
The following sketch of the life of one of 
the oldest, if not the oldest, Division Court 
officer in Upper Canada, obtained from him- 
self, will not be without interest to many of 
our readers. It is given in his own words : — 

" I was born at sea on 9th August, 1788 ; my 
father was in the 26th Cameronian Regiment. I 
served as footman with the first Bishop of Quebec, 
with Governor Mills, Rev. Dr. Mountain, and Sir 
John Johnson's lady. I married in 1305, and 
went with my wife to Lochiel where her friends 
resided. I went as raftsman twenty-two trips to 
Quebec, and returned home on foot. In 1812 I 
volunteered in the militia, and was made a ser- 



geant. Was at the attack at Salmon River, where 
we took a block-house and fifty prisoners, and at 
the attack at Ogdensburgh, under Col. Lethbridge, 
where we were repulsed; was afterwards em- 
ployed building the fort at rrescott, and was 
made quarter master sergeant. I was at the 
attack at Goose Creek, and also at the taking of 
Ogdensburgh, the battle at Chrysler's Farm, and at 
the breaking up of the enemy's camp at Malone. 
In the Fall of 1838 I volunteered in CoL Van- 
koughnet'a Regiment, and in the rank of sergeant 
was at the taking of the brigands at Windmill 
Point In 1836 I was appointed bailiff of the 
Commissioners' Court, and was afterwards ap- 
pointed bailiff in the Division Court by Judge 
Jarvis, at its first formation. I have done all 
the duty on foot, and compute that I have travel- 
led between sixty and seventy thousand miles on 
foot. My wife is still living, and we have bad 
three sons, eight daughters, sixty-four grand- 
children, and twenty great-grand children." 

The signature of this octogenarian, by name 
William Wiseman, is written in a bold firm 
hand, that would do credit to many a man a. 
quarter of his age. The truth of the above 
statement is certified by the judge under whom 
he serves, whose length of service and vigour 
nearly equal, by the way, those of his trusty 
officer. 

" The old man still acts as bailiff," says the 
Judge, " and is the surest nana* at serving a sum- 
mons upon skulkers, even at his advanced age of 
83 years. Perhaps his computation of mileage 
is too large, but he seems confident that upon an 
average he has travelled 60 miles a week. Ought 
not this man to have a pension V 

We think he ought 



THE MUNICIPAL MANUAL. 
We are glad to be able to announce at this* 
particular juncture, in view of the Act respec- 
ing the Municipal institutions of Upper Can- 
ada, and the revised Assessment Act, which 
will shortly become law, that Mr. Robert A. 
Harrison is engaged in the preparation of a 
new edition of his most valuable Manual, em- 
bracing in it the above Acts! The numerous 
decisions on various points arising under the 
municipal laws renders it essential that we 
should have a careful and complete review of 
them. The great success which attended the 
publication of the former Manual is a sure 
guarantee of the welcome that will be accorded 
to its successor. 
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SELECTIONS. 



OF THE LAW OF FIXTURES, AS BE- 
TWEEN THE HEIR AND EXECUTOR.* 
{From tlie American Law Register,) 

1. The rale now depends mainly upon the in- 

tention of the party in affixing the article 
to the soil. 

2. Most writers upon the subject treat it with 
reference to the relations out of winch such 
questions are likely to arise. 

(I.) As between landlord and tenant the con- 
struction favors removal by the tenant, 
where that was the evident intention. 

(2.) As between executor and heir, vendor 
and vendee, all erections and fixtures, 
intended for permanent use on the land, 
go with the land. 

(S.) As between the executor of the tenant 
for life and the remainder-man. 

3. The later English cases seem to settle the 

matter in that country. Cases stated. 

4. Statement of some of the American cases. 
They seem not to follow any clear principle. 

5. Enumeration of classes of cases where the 
decisions have been conflicting. 

6. The mode of attaching personalty to the free- 

hold sometimes decides its character, as a 
fixture. 

7. Illustrations drawn from the reported cases 
upon different subjects connected with fix- 
tures. 

8. Instances illustrating, the question among the 
recent decisions. 

if. A late EnglUh case between mertgagor and 
mortgagee. 

10. The English courts now regard the question 
as one of intention mainly. 

11. The subject of ornamental furniture, attached 

to the walls and foundation, considered. 

12. The devisee will take the fixtures, the same 

as the heir, and more extensively, in some 
cases. 

13. The tests which are to determine cases of 
fixture. 

(1.) The character and use of the article will 
settle most cases. 

(%) When that leaves the case doubtful, custom 
and usage control. 

(ft.) If there is still doubt, the argument, ex- 
pectation, or understanding of the parties 
may be restored to. 

1. The full discussion of this topic would 
carry as much beyond the limits allowable in 
such a treatise as the present The inquiry in 
every case of the kind is, whether the articlo 
is attached to the freehold in such ft manner, 
as that it is fairly presumable that it was not 
intended to be ever separated by the person 
who placed it there. Hence, in determining 
what articles are to be regarded as fixtures and 
what are not, the customs of business, of 
husbandry, and the general usages of country 
in regard to the subject-matter, will have 

•The following article 1b from the forthcoming work of 
Jedge RinriKLO tipuu Devisee, Legacies and the Duties of 
Extcutors and othrr Testamentary Trustee*, which maj be 
s&pected In a short time. 



great influence in the decision, more than the 
particular mode in which the article is affixed 
to the soil or freehold.* So that the old rule 
of quicquid plantatur solo, solo cedit, will now 
be of but slight weight And the old case of 
Culling v. Tuffnal, where it was held that a 
barn erected upon pattens or blocks, might be 
removed, but that if it had been let irfto the 
soil it could not have been, would now be re- 
garded as resting on no sound distinction : 
Bull. N. P. 84. 

2. Some writers have sub-divided the ques- 
tion of fixtures into the relations out of which, 
the question ordinarily arises. 

(1.) As between landlord and tenant, where 
the construction is made most favorable to the* 
tenant, for the advancement of good hus- 
bandry. But it was said in the early cases, 
Elwesv. Maw y 8 East 88, s. c. 2 Smith Lead. 
Gas. 99; Horny. Baker, 9 East 215, s. c. 2 
Smith Lead. Cas. 122, t that there appears to* 
be a distinction between annexations to the 
freehold, for the purposes of trade, and those 
made for the purposes of agriculture, and bet- 
ter enjoying of the immediate profits of the 
land, in regard to the tenant's right to remove 
the same. But that distinction is not much, 
regarded, of late, in the English courts ; and. 
seems never to have gained much foothold in, 
this country, where agriculture is regarded as. 
one of the most important public interests.. 
In the case of Elwes v. Maw, Lord Ellen- 
borough, Ch. J., considered that the law at; 
that time, as indicated by the prior cases,. 
Lawton v. Lawton, 8 Atk. 13 ; Lord Dudley 
v. Lord Words, Ambler 118; Lawton v.. 
Salmon, 1 H. Black. 259, note (6), came to this,. 
— " That where the fixed instrument, engine,, 
or utensil (and the building covering the- 
same falls within the same principle), was an. 
accessory to a matter of a personal nature, 
that it should be itself considered as person- 
alty. 1 ' But this, like many other rules upon, 
the subject, will afford but slight aid in decid- 
ing the multiplicity of questions arising in the 
relation of landlord and tenant The true 
rule, as between landlord and tenant, seems to, 
be, that all annexations and erections made 
by the tenant for temporary convenience of 
enjoying the premises, and with the evident 

•This may be well Illustrated by different articles. An 
ordinary grindstone may be placed upon stak«s driven 
firmly Into the ground, for convenience of use. So a carpet 
is firmly nailed to the floor, fir the same reason. Hut no. 
one would ever regard either of three articles as fixion*. 
On The other hand, some kinds of fence are made to slide- 
upon the land, rest'ng upon a frame; and grates and fire* 
plan* are often laid into the chimney, and removable with., 
out the use of faros, as are also wind^w-bllnda, snd doors even. 
Tet no one would regard them as any the 1«m a part of the> 
reality. 

f In the former of these cases, which Is still regarded as a 
leading case upon the subject, It was decided, as between 
landlord and tenant, that where the tenant ererttd, at his 
own expense, aid far the more aecesMiry sn«J rt.iiTeufcnt 
occupation of his farm, a beaafrhous*, carpenter's tdu.p, fuel- 
house, cart-house pumphoune, and fblu-jard w«H. which 
bnildlnge were of brick aod mortar, and tUed uud M i«*e 
the ground, he could not remove the same even during Ms 
term, and although he thereby left the premises in the same 
state as when he entered. 
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pin pose of removal, may be disannexed dur- 
ing the terra, where that can bo done without 
sensible injury to the other erections, and 
where the removal is consistent with the known 
usages of the business. 

(2.) In regard to the law of fixtures, be- 
tween the heir and the executor, the construc- 
tion has always been more strict in favor of 
the inheritance. In this relation it seems that 
nothing which was erected for the permanent 
use and advantage of the land, and which, at 
the time of its erection, was intended to re- 
main permanently upon, or attached to, the 
soil, can ever be removed by the executor. 
And tho same rule, substantially, obtains be- 
tween grantor and grantee, or vendor or 
vendee ; and equally between mortgagor and 
mortgagee. 

(3. ) The third case named by the judges and 
text- writers, as between the executor of the 
tenant for life and the remainder-man, will 
rest much upon the same ground as that be- 
tween landlord and tenant For the tenant 
for life should at least have the same right, 
which any other tenant has, to hold anything 
•of a personal nature, temporarily affixed to the 
freehold, which was not designed by him to 
•constitute a permanent fixture, and which 
•could be removed without essential injury to 
the permanent structures upon the land. 

3. But to return from a consideration of 
these different classes to the general question, 
it seems to be now reasonably well settled in 
the English courts, the matter having received 
a very thorough discussion in the House of 
Ijords m a somewhat recent case : Fisher v. 
Dixon, 48-CL & Fin. 412.« It was here held, 
that where the owner of the land in fee, for 
the purpose of better enjoyment of the land, 
•erected upon and annexed to the freehold cer- 
tain machinery, such as is in use in working 
coal and iron mines, the purpose for which this 
was erected, it will go to the heir as part of the 
real estate. And it was further held, that if 
the corpus of the machinery belongs to the 
heir, all that belongs to that machinery, al- 
though more or less capable of being detached 
from it, and of being used in such detached 
state, to a greater or less extent, must, never- 
theless, be considered as belonging to the heir. 
And in a still later case, Mather v. Fraser, 2 
Kay db Johns. 536, this question is carefully 
considered by Vice-Chancellor Wood, in re- 
gard to the machinery in use in a copper-roller 
manufacturer's works. It is here decided, that 
even in regard to manufactures, all articles 
fixed to the freehold, whether by screws, sol- 
der, or by any other permanent means, or by 
being let into the soil, partake of the nature 
of the soil, and will descend to the heir, or 
pass by conveyance of the land ; that the rule 
of law by which fixtures are held less strictjy, 
when erected for manufacturing purposes, has 
no application to fixtures erected Dy the owner 
of the land in fee ; that machinery standing 
merely by its own weight does not become a 
fixture. But when part of a .machine is a 



fixture, and another and essential part of it is 
moveable, the latter also shall be considered a 
fixture: The Met Co. Society v. Brown, 2fi 
Beav. 454. 

4. There is no great uniformity in the deci- 
sions in the different American states. In 
some of the states almost all kinds of ma- 
chines which are complete in themselves, and 
which are susceptible of use in one place 
as well as another, and which do not have 
to be fitted or accomodated to the build- 
ing where used, and which are fixed to the 
building to give the machinery steadiness, 
are held to be personalty. Of this character 
are carding machines, looms, and other 
machinery used in manufacturing cloth : 
Tobias v. Francis, 3 Vt Rep. 4*25 ; Gale v. 
Ward, 14 Mass, Rep. 3.)2.* Km there are 
many other American cases by which any 
kind of machine permanently attached to or 
erected in a building for manufacturing pur- 
poses has been treated as a fixture, and not 
removable, either by the vendor or mortgagor, 
or by the executor of the owner in fee : 
Winslow v. Merchants' Ins. Co., 4 Met. 30fi, 
814 ; Richardson v. Copeland, 6 Orav 530 ; 
Baker v. Davis, 19 N. II. R. 325 ; Murdoch v. ' 
Uarris, 20 Barb. 536 ; Rice v. Adams, 4 Harr. 
822. There are, unquestionably, numerous 
cases, both English and American, where, a* 
between landlord and tenant, the latter hns 
been allowed to remove almost any kind of 
machinery, erected by himself with intentiort 
to remove the same. Although, under ordi 
nary circumstances, the same kind of ma- 
chinery, in the same situation, if placed there 
by the owner in fee, would have been regarded 
as constituting a permanent fixture. Thus it 
has been held, that an engine, put in a saw- 
mill by the mortgagee in possession, who is 
but a trustee, did not thereby become a fix- 
ture : Cope v. Romcyne, 4 McLean 8*4. But 
it seems to have been held in an early case, 
that where the agent of the owner of a grist- 
mill placed his own mill-stone and mill -irons 
in the mill, they thus became the property of 
the owner of the mill, as part of the freehold, 
and could not be again separated therefrom, 
without the consent of the owner: Goddard 
v. Bolster, 6 Greenl. 427. 

5. There are a considerable number of sub- 
jects, in regard to which the cases are by no 
means in agreement with each other. Thus, 
boilers and large kettles set in brick and mor- 
tar, and indispensible to the permanent use of 
the building and machinery with which they 
are connected, at least for present purposes, 

•The earn* principle In etrenuouely maintained, with grvat 
learning and ingenuity, In the later cams in Vermont: Htii 
v. WetUworth, 28 Vt. K. 4»: FtOUxm ▼. Stearin, 80 Vt. a. 
448. But In Maseachumtta the tendency aeemi to be arme- 
vhat more In tho direction of the English c«w : Tale t. 
Stdy. 16 Vt 24. See Prtttan r. Brtggu 10 Id. 124; Ldamd 
Admr. v. GtuscU, 17 Id. 403 ; Power* w. Den*i#m, 8* Id. 7(2. 
A pergonal ehattel become* a fixture, *o as to form pari of the 
real estate, when it la ao affixed to it aa not to bo removable 
without injury thereto ; whether the annexation were tor 
nee, or for ornament, or from caprice : Providence Gas Ox ▼. 
Thvrber, 2 R. 1. 16. 
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hire nevertheless been regarded as mere 
personality : Wetherby v. Foster, 5 Vermont 
136; s. r.Hillv. Wentworth, 28 Vermont, 428. 
But this view is generally dissented from in 
the American states ( Union Bank v. Emerson, 
15 Mass. 159), although it has been said other 
cases confirm the rule as first declared in 
Wetherby ▼. Foster : Reynolds ▼. Shuler, 5 
Cow. 323; Raymond ▼. White, 7 Id. 310. 
Bat we cannot believe there is any just ground 
to question that kettles and boilers fastened in 
brickwork for permanent use, and which can- 
not be removed without removing the masonry, 
must be, as between the executor and the 
heir, treated as fixtures. 

6. There are, no doubt, a large number of 
cases in regard to machinery and other person- 
alty, where the question of fixture or not has 
been determined, to a great extent, by the 
manner in which it was attached or fastened 
to tbe freehold. And it has been often said, 
that machinery, neither fastened nor adapted 
to the freehold, does not become a fixture: 
Ante, pi. 8, and note. But this feature must 
be regarded as rather accidental than decisive 
in the case; and especially, as is often the 
case, where the fastening of the machinery to 
the building is done to give it greater steadi- 
ness, and is therefore no indication of a pur- 
pose of attaching it permanently to the free- 
bold. When the fastening is of the latter 
character, it may properly enough be regarded 
as indicative of an intention to thereby attach 
it permanently to the reality, but this is not 
tbe ordinary case. 

7. There has been considerable controversy, 
first and last, in regard to many articles, like 
sto?es and furnaces, which are indispensable 
to the use of dwellings, in high latitudes, and 
which are obtained and intended for permanent 
use in the places where found, and which 
would therefore, upon general principles, be 
justly enough regarded as fixtures ; and that 
is the more common rule in regard to furnaces, 
even where they are portable, and in no way 
permanently attached to the reality. But in 
regard to stoves the rule is now entirely well 
sealed, that they are to be regarded as mere 
personalty, unless laid in brick and mortar, 
or in some other way permanently attached to 
tbe freehold : Squire v. Magee, 1 Wms. Ezra. 
655 ; Blethen v. Towle, 40 Maine 810.* 

* And a cittern standing on block* in the cellar, although 
in now sense a fixture, maj be removed by the tenant, if 
placed there for hi* own temporary convenience, and with 
the porpr«e of removing the same at the end of his term : 
WWI ▼ Hinds, 4 Gray 266. Indeed there are many things, 
inch a« gas-fittings, pumps, and sinks, and tbe like, which 
V pat Into a tenement at the beginning of the term by the 
landlord, will remain his at the end of the term, and will 
peas by deed or mortgage. Bat if placed t&exe by tbe tenant, 
daring hie term, they may be removed by him at the end of 
it The same has been held in regard to a knocker upon the 
4*or, and a crane In th<* chimney. See Oryma r. Bowerm, 
6 Hog. 437; Blhottv.Bithop, 10 Exeh. 612. And mannre 
m heaps belongs to the executor, or to the tenant, and is 
a* part of the realty : Higgrm v. Mortimer. 6 Car. * P. 616; 
1 Wma. Kirs 660. But if it be spread upon tbe land it be- 
encase realty, of course, and even where laid in h«ips upon 
the land for spreading : /by v. Jfeea**, 16 Gray 63. Some 
things merely resting upon the soil will no doubt be regarded 
as fixture*, from the nature of their use, such as troughs lor 



8. There are a considerable number of late 
English decisions upon the general question of 
fixtures, but we are not aware that any new 
principle is involved in them. Green-houses, 
built in a garden, and constructed of wooden 
frames fixed by mortar to foundation walls of 
brickwork, were held to be fixtures, and not 
removable by the occupier who built them : 
Jenkins v. Ge thing, 2 Johns. & Hem 520. 
A boiler, too, built into the masonry of the 
green-house, becomes immovable; but the 
pipes of a heating apparatus connected with 
the boiler with screws are removable: Id. 
And it has been held that green-houses, forc- 
ing-pits, and hotbed-frames, erected by 
nursery gardeners for the purpose of their 
trade, may, so far as not consisting of brick- 
work, be removed by them at the expiration 
of their lease : Sytne v. Harvey, 24 Sc. Sess. 
Gas. 202 ; s. c. 8 Jur. N. S. ; Dig. 79. And 
upon the demise of a music-hall, chandeliers 
and seats attached by the lessee by screws are 
removable : Dumergue v. Ramsay, 10 W. R. 
844.t 

9. In a recent case ( Walmsley v. Milne, T 
C. B. N. S. 115; s. c. 6 Jur. N. S. 125) in 
the Common Pleas, where it appeared that the 
owner of the inheritance annexed thereto fix- 
tures (which would, in the ordinary case of' 
landlord and tenant, be removable by the lat- 
ter during his term), for a permanent purpose,, 
and for the better enjoyment of his estate, it 
was held they will become part of the free- 

watering cattle. But It was held, that a large wnodeu box, 
heavy and lined with sine, which was erected in the room of 
a tavern for an Ice-chest, and which was incapable of being 
removed from the same without being taken to pieces, was 
nevertheless personalty, and did not pass by deed of the- 
premises: Park v. Barker* 7 Allen 78. But the New York 
Court of Appeals, in Snedeker v. Warring, 2 Kerraan 170,. 
held that a statue, erected as an ornament to grounds may- 
pass b) deel of the realty, although not fastened to the base- 
upon which It rested. So also in the same c«u<e, it was held, 
thata sundial, erected upon a permanent foundation of *t< ne, 
without being in any way fastened to it, was a part of the. 
real estate, although removable without difficulty. And 
although there is an early case where it was decided that a 
cider-mill might be removed as personalty, that h»s not 
been followed; WadMgh v. Janvrin, 41 N. H. K. 603: aod 
the same rule is applied to the fixtures In a barn, such as 
the stanoMoa-bloeks, chains, 4c, which had been taken out 
tor the convenience of repairing the barn, but wc* never- 
theless held not divested of their character of fixtures. So. 
also in another late case in New Hampshire (B-trnttde v. 
TwUduU, 4S N. H. H. 300), where it was held, that eaw-millj 
saws, purchased by the owner of the mill for nee therein, 
and attached to the mill and in use there, without any 
Intention of removing thorn at the time, became parts of the 
realty, and pass by a conveyance of the land. And the 
same was here declared, in regard to leather bt-ltlng In use- 
in the mill, and indispensable to connect the machinery with 
the motive power. Butlt was here held, that the fact that 
the owner of the mill had purchased saws, with the purpose- 
of using them in the mill, and had kept them fit the m 11 
for a long time with that intent, if not actually attached to. 
the mill, would not change their character or pereonsity. 
We might multiply eases upon this subject, from the 
American reports, almost indefinitely : but that would not 
be desirable In a book of this character. 

+ But is wss hold in the Exchequer Chamber, where tbe 
judgment was reversed, that where the lea** contained a> 
condition* that the fixtures to be pot in by the tenant ohould 
not be removed during the term, and that if any writ of 
execution should be levied upon the premises It *lion)d be 
lawful for the lessor to re-enter, and seise and retsiu for 
her own, all fixtures, whether tenant's or olherwi*- ; that 
this condition defeated the right of the ex«eutinu-<*r*dlt«r 
of the lu eses to levy upon tenant's fixtures: Dumcratte v. 
Bamtav, 10 Jur. N. ft. 156. 
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hold. In this case the owner of the fee mort- 
gaged it, and afterwards erected certain build- 
ings thereon, to which, for the more con- 
venient use of the premises in his business of 
hi i inn-keeper, brewer, and bath proprietor, he 
affixed a steam engine and boiler, a hay-cut- 
ter, malt-mill or corn-crusher, and a pair of 
grin ding-? tones. The lower grinding-stone 
was boxed on the floor of part of the premi- 
ses, by means of a frame screwed thereto, the 
upper one being fixed in the usual way, and 
the steam-engine and other articles (except 
the boiler) were fastened by means of bolts 
•and nuts to the walls or floors for the purpose 
•of steadying them, but were all capable of 
•being removed without injur v, either to them- 
selves or the premises. The engines were 
•used also to supply water to the baths, and to 
{put the other machines in motion ; and the 
-whole subservient to the business carried on 
l>y the mortgagor ; and it was held that these 
•erections became fixtures, and passed with 
the land to the assignee of the mortgagee * 

10. In a somewhat recent case {Lancaster 
v. Eze, 5 C. B. N. S. 717; 5 Jur. N. S. 688) 
the Court of Common Pleas held, that it was 
•a question of evidence depending on circum- 
stances, and the intention of the parties, 
whether A.\s chattel, fixed on B.'s soil, be- 
•comes part of the soil, or remains the chattel 

of A. 

11. It has sometimes been made a question 
how far pier-glasses and other mirrors, pic- 
tures, and matters of that character could be 
iremoved, where they have been let into and 
if or in ed a portion of the wainscoting, and this 
was done by the owner of the fee, at the time 
•of making the erections. In Beck v. Rebow, 

1 Pccre Wms. 94, it was said by Lord Keeper 
Cow per, that hangings and looking-glasses 
were only matters of ornament and furniture, 
4ind not to be taken as part of the house or 
'.freehold. But it was suggested by Mr. 
Williams (1 Executors 657) that where such 
^articles of furniture are so framed into the 
house as to take the place of panels, they shall 
go to their heir, because they could jiot be 
removed by the executor without disfiguring 
the house. But it seems entirely well settled, . 
that marble chimney-pieces, or any other 
pieces of ornamental furniture, which are 
placed in a dwelling by a tenant by way of 
ornament, may be removed by him during the 
term: Dudley v. Wards, Amb. 118. And 
hangings, tapestry, and iron backs of chimneys 
have been held removable by the executor 
(Harvey v. Harvey, 2 Strange 1141) as not 
belonging to the heir. 

12. There seems no question that the 
devisee of real estate will take it with ail fix. 

» In the ease of Watmdey ▼. JftZfM, supra, the question of 
fixtures and the eases ere considerably dlosm— n, and the 
following proposition maintained: That assuming tfe* fix* 
tares in question to be removable, as between tenant for 
years and landlord yet assuming them to be trade fixtures, 
they were not removable by the mortgagor, in the «btenee 
of all evidence of such an expectation and understanding, 
between the mortgagor and the owner of the mortgage. 



tures fairly belonging to it, the same as the 
heir. And there are some cases in the books 
where, from the language of the will and the 
surrounding circumstance, where books for 
carrying on mechanical or manufacturing busi- 
ness are devised, that a clear intendment will 
sometimes arise, that it must have been the 
purpose of the testator to have the machinery 
and tools, indispensable to carrying on the 
business, go with the realty : Wood v. Gaynon^ 
1 Amb. 895. 

18. In conclusion, without going more into 
detail, it may be safely said, that in determin- 
ing whether a particular article is to be re- 
garded as a fixture or not, a few general con- 
siderations may commonly be regarded as 
decisive. 

(1.) The character and use of the article 
will commonly indicate, with more or less 
clearness, whether, according to the general 
custom of the country, it is to be regarded as 
a fixture. 

(2.) As to those classes of articles where 
there is fair ground for debate, it should first 
be inquired, what is the general practice and 
usage of the country. This will generally be 
found of a controlling character. 

(3.) If neither of the foregoing rules afford 
any clear indication in regard to the matter, 
resort must be had to the time and purpose of 
the erection, and the expectation or under- 
standing of the parties interested in opposite 
directions at the time of the erection of the 
structure, or the attachment of the article to 
the freehold. There will commonly arise out 
of this inquiry some clear guide to the solving 
of all doubt But it should always be borne 
in mind, that this latter mode of solving the 
question is only to be restored to where the 
former ones fail to afford any satisfactory solu- 
tion. For the practice which has obtained in 
some of the American states, of allowing 
houses and barns and mills to be treated as 
mere personalty, although built in the ordinary 
mode, upon the ground of some oral contract, 
expectation, or understanding among the par- 
ties interested therein, cannot fail to prove in 
the end of evil consequence and tendency, and 
cannot be too decidedly repudiated by all 
lovers of good order and sound law : Leland v. 
Qauett, 2 Wash. Dig. Vt Rep. 335, 336 ; s. c. 
17 Vt Rep. (on another trial) 400 ; Preston 
v. Briggti 16 Id. 124 ; Van Heu v. Pacard, 
2 Peters's S. 0. Rep. 187.t 

f Bat such an article as a pomp, as before intimated, 
if erected by the owner of the land, will go with the land 
by deed, or mortgage, or descent or derise. #mt if placed 
there by a tenant It is removable : McCracken ▼. HaU y 7 
Ind. 80. So in regard to other doubtful cases, the contract 
of the parties la of great weight: BrtaHey t. Cox, 4 Zab. 
387. 
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BRIBERY AT ELECTIONS. 

Is there then no cure for bribery ? Such 
will be the desponding exclamation on reading 
the debates in Lords and Commons, and the 
comments of the newspapers. 

What can the law do more by way of pun- 
ishment? Bribery has been made a crime 
ptmi$hab!e by imprisonment and by fine. 
That punishment is not inflicted, because it is 
looked upon as a crime; its most vehement 
denouncer does not, in his own mind, think 
that to sell a vote is as bad as to pick a pocket. 
Moreover, consience whispers that the blue 
ribbon that buys the peer, the baronetcy that 
buys the commoner, the silk gown that buys 
the lawyer, and the place for his son that buys 
the tradesman, may be fairly pleaded, as at 
once example and excuse, by the working man 
who takes a 101. note for preferring Mr. A. B. 
C. to Mr. X. Y. Z., both of whom are good 
men, and one just as likely as the other to 
serve his country well. 

An immense amount of hypocrisy is thrown 
about this question by all parties, and the 
difficulty in dealing: with it results mainly 
from the fact that profession and practice do 
not agree. Speak of it as we think of it, and 
something may be done to check, if not sup- 
press, a fast growing evil. 

Instead of treating it as a crime, treat it as 
a malady,, and see if it will not be possible 
to prevent what we cannot cure. 

So long as the poor man possesses some- 
thing which the rich man wants and is willing 
to buy, the exchange will be made. The in- 
genuity of evasion will frustrate any law that 
may be devised. It has cynically been said 
that every man has his price, and it is only a 
difference of degree. There is not a reader of 
this, probably, who would not give his vote to 
A. instead of B., if by so doing he could en- 
sure ten thousand pounds and secrecy. But 
ten pounds is as great a prize to the man who 
never before was owner of a piece of gold. 
Who, then may cast the first stone? 

Bribery can, therefore, be checked (for it 
can never be abolished wholly) by taking 
away the inducement to give or to receive a 
bribe, and by eliminating the corrupt parts of 
the constituencies. 

To remove the inducement to take bribes, 
we must abolish poverty and covetousness. 
As these are not likely to cease out of the land, 
we may look upon any attempt to prevent men 
from accepting bribes as time and thought 
thrown away. 

But may not something be done to remove 
the inducement to give bribes? 

We think it may, and it is in this direction 
alone that legislation can serviceably work. 
Why do candidates bribe? 
Not for the love of it; they detest it; they 
would gladly avoid it ; they do it only because, 
iftheydonot, their opponents will. Virtue 
is not here its own reward ; for the scrupulous 
man would be for ever excluded from Par* 



Ham en t, and the party that closed its purse 
would be in a perpetual minority. 

Thus we have advanced one step towards 
the solution of the problem. B, bribes be- 
cause C. bribes, or because, if he did not C. 
would. 

To prevent bribery, therefore, we must re- 
move the motive for it 

That motive is the desire of B. to beat C. 
If it can be so contrived that B. shall not beat 
C. by bribery, B. will not bribe. 

Now, this is not merely practible, but we 
can make it the interest of B. not to bribe, by 
making his bribery not only worthless to him- 
self, but actually a means by which C. may 
beat him. 

The process is simple. If B bribes, let his 
election be avoided, and let C, if next upon the 
poll, take his place, unless he, too, has been 
guilty of bribery, in which case the third should; 
be preferred, and so on. 

This would, in the first place, insure at every 
election one pure candidate at the least, and the 
danger to the rest would be so extreme that they 
would be deterred from risking it 

And, to strengthen this inducement, sub- 
sidiary legislation should facilitate the detection 
of bribery. Confession should exonerate from 
consequences; all should be competent and 
compellable witnesses, and ipso facto dis- 
charged from punishment. 

If, after this removal of inducement to gi\*o 
bribes, there should be found constituencies 
who will not vote without them, on a sufficient' 
petition alleging this, let a commisioner go to 
the place and make inquisition judicially, and 
let all who are convicted of having taken bribes 
be disfranchised for life, but subjected to no, 
other penalty. This is so appropriate to the 
offence that no person would hesitate to impose 
it. 

Thus the corrupt elements would be grad- 
ually extirpated from the constituencies. 

But we look with infinitely greater confidence 
to the removal of the inducement to give, by 
the knowledge that detection would not merely 
snatch . away the prize, but hand it to the 
opponent — Law Timet. 



LORD CRAN WORTH.. 

The Great Seal will pass to-day tor the 
second time from the hands of Lord Cran- 
worth to those of Lord Chelmsford and as no 
man of seventy-five can look forward to the 
reversion of a laborious office, we may regard 
the career of the present Lord Chancellor as. 
virtually closed. If it has not been ar> em* 
inently brilliant, it has been an eminently 
fortunate and honourable career. Lord (tfran- 
worth has not only proved himself par n^goth\ 
but has earned the respect of the Bar and th« 
public in more various capacities than any one 
of his legal contemporaries. It is now exact ry 
fifty years since he was first called to the Bar, 
and thirty two since b* became Sc4ioUoc-(*ca- 



204— Vol. II., N. S.] 



LAW JOURNAL. 



[August, 1866. 



Lord C ran worth. 



eral under Lord Melbourne's* Government — a 
post which he resumed after the short admins- 
tration of Sir Robert Peel, and. held until he 
was made a baron of the Court of Exchequer 
in 1839. Although his practice had been con- 
fined to the Courts of Chancery, Baron Rolfe 
accquirea a high reputation as a common law 
judge, and the manner in which he conducted 
the famous trial of Rush has been remembered 
ever since as a signal proof of his judicial 
ability. Upon the resignation of Lord Cotten- 
ham, in June 1850, he was one of the com- 
missioners of the Great Seal, and in the same 
year succeded Sir Lancelot Shadwell as Vice- 
Chan eel lor, and was raised to the peerage. In 
Oct. 1851 he became one of the Lords Justices 
of Appeal in Chancery, and at the end of 1855 
he accepted the Chancellorship, vacated by 
Lord St Leonards. This office he retained for 
more than five years, under Lord Aberdeen 
and Lord Palmerston successively ; nor was it 
until Feb. 1858, that he gave place to Lord 
Chelmsford. During this period it was Lord 
C ran worth's misfortune to be unequally yoked, 
for many official purposes, with an Attorney- 
••en eral whose rare intellectual vigour and 
zealous advocacy of Law Reform contrasted 
with his own slower and more cautious tem- 
perament. His patience, however, his honesty 
of purpose, and his conciliatory disposition 
here stood him in good stead, and he carried 
with him the goodwill of the Chancery Bar 
when he quitted the woolsack. Upon the 
return of Lord Palmerston to power in 1869, 
Lord Campbell was made Lord Chancellor, 
and was followed by Lord Westbury; but 
after the memorable fall of the latter, about 
this time last year, Lord Palmerston, who could 
ill spare the services of Sir Roundell Palmer 
in the House of Commons, again offered the 
Chancellorship to Lord Cranworth, who has 
filled it with credit ever since. 

No one would venture to claim for the re- 
tiring Chancellor such fame as has been won 
by some of his predecessors, two of whom, 
and not the least illustrious, are still living at 
a very advanced age. In depth of learning 
he cannot be compared with Lord St Leo- 
nards, nor in versatility of genius with Lord 
Brougham. Neither learning nor versatility, 
however, nor both combined, are sufficient to 
constitute a model Lord Chancellor, and Lord 
Cranworth has manifested some other qualifi- 
cations, loss remark(^>1e, indeed, but hardly 
less essential. In the first place, he possesses 
a sound and adcouate knowledge of both our 
legal systems — that is, of common law and 
equity. This is no small or ordinary attain- 
ment for an English lawyer. Lord Brougham 
when he was intrusted with the Greal Seal by 
Lord Grey, was chiefly known as an eloquent 
advocate at Nisi Prius and a powerful debater 
in the House of Commons; and though his 
marvellous talents and industry enabled him 
to ni \xter the principles of equity, and even to 
apply them as no other man could with so 
little experience, yet his judgments could not 



and do not command the same authority as 
those of less gifted Chancellors. On the other 
band, Lord St Leonards, though profoundly 
versed in the mysteries of real property law- 
had little, if any, practical acquaintance with 
common law. Lord Cranworth before he 
became Lord Chancellor, had occupied a seat 
for some years on both judicial benches, and 
earned the confidence of both branches of the 
legal Profession. It is to this circumstance, 
too, as well as to his unblemished personal 
character, that he owes his influence in the 
House of Lords. Since his accession to office 
he seems to have experienced no difficulty in 
presiding over that Assembly which Lord 
Westbury sometimes found so unruly. The 
secret of this, no doubt, is that Lord Cran- 
worth has made no enemies ; but his opinion 
on certain questions, such as those affecting 
criminal justice, is naturally received with the 
greater attention because he is known to be 
familiar with the duties of a common law 



j * 



'he weak point in Lord Cranworth* s public 
life is his want of sympathy with reforms of 
law. It is by no means an uncommon failing 
with those who are plunged early into the 
details of business, with the prospect of suc- 
cess and wealth if they will but make the best 
of the existing system, with the risk, approach- 
ing to a certainty, of failure if they insist on 
broaching "crotchets" in the hope of amend- 
ing it The reason why so few successful 
lawyers are reformers is, that until they have 
succeeded no one cares to listen to their sug- 
gestions, and after they have succeeded their 
own interests are concerned in keeping things 
as they are ; while, had they managed to gain 
a hearing sooner, they would probably not 
have succeeded at all. The only two men of 
our own times who have conspicuously risen 
superior to these anti-reforming tendencies, or 
retained energy enough to use the vantage 
ground of a great position for the sake of in- 
itiating organic changes, are Lord Brougham 
and Lord Westbury ; and this a merit which 
in the eyes of posterity, will cover a multitude 
of sins. It would be ungrateful not to recog- 
nize the leading part which Lord Cranworth 
took in passing the Charitable Trusts Act, 
whence an important reform in the management 
of these vast endowment may hereafter be 
dated On most other proposals for improving 
our legal system he has adopted what is called 
41 the safe side," and has done little to realize 
the vast designs bequeathed to him by Lord 
Westbury in his valedictory address to the 
House of Lords. Those designs, involving the 
formation of a complete digest as the proper 
basis for a future code, yet remain to be carried 
out It would be too much to expect of the 
new Lord Chancellor that he should devote 
himself to the execution of a project which 
originated with a political opponent, and the 
honour of accomplishing it will probably be 
still reserved, as it should be, for a Liberal 
Government. — The Times. 
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CHIKF BARON POLLOCK. 

The judges are probably the best known of 
our public men. A great politician addresses 
the House of Commons a certain number of 
times in the course of a session, but to the 
public at large he is but a name, representing 
particular political opinions. Even when he 
addresses a public meeting or makes an after- 
dinner speech, he is more or less of an actor. 
A judge, on the other hand, transacts all his 
business in public He is one of the shows 
not only of London, but of every country town, 
and is constantly brought into direct personal 
relations not only with every member of a large 
and most active profession, but with men in 
all ranks of life and on every sort of subject. 
He is, moreover, perfectly independent of those 
with whom he has to deal. His position is as 
secure as law and public feeling can make it 
If heys ill-tempered, lazy, tyrannical, or even 
merely disobliging, he can indulge his feelings 
without any special risk. No man can with 
perfect impunity give so much offence or do so 
many and such deadly injuries as an ill-dis- 
posed judge, nor is any man so continually on 
his trial. It is pleasant to reflect that under 
these circumstances the fifteen judges are, 
with hardly an exception, exceedingly popular 
not only with the Profession to which they 
belong, but with the public at large, and we 
shall doubt whether any ever took with him 
into retirement a larger share of hearty affec- 
tionate admiration than the kind old man who, 
after presiding over the Court of Exchequer 
for nearly a quarter of a century, retires into 
private life full of freshness and vigour, and 
surrounded as closely as ever man was by all 
that should accompany old age. No doubt 
the Chief Baron had his failings. He had 
been so consummate an advocate at the Bar 
that be never quite threw off his old habits. 
He belonged to that class of judges who dis- 
tinctly take a side in the course of a case, and 
make no mystery to the jury of the opinion 
which they" have formed. It may admit of a 
good deal of argument whether this habit does 
or does not favour substantial justice. 

To hit the exact line between fairly directing 
and unduly pleading from the bench is very 
difficult Certainly, the attempt to be scru- 
pulously neutral often ends in puzzling the 
jury, and in suggesting doubts to them upon 
points which in reality are quite plain. Whether 
or no the Chief Baron always hit the golden 
mean, no one could possibly doubt of the 
goodness of the motives by which he was 
actuated. He may sometimes have been a 
little too much of an advocate, but he was 
always an advocate for what appeared to him 
the cause of justice, truth, and good morals, 
and of these he was no bad j udge. There were 
two characteristics about his behaviour on the 
bench which no one could mistake — his extra- 
ordinary gifts, and the extreme kin din ess, and 
even tenderness, of his nature. When fairly 
roused in a case which put him on his mettle, 



he would speak with a vivacity, a choice of 
language, and a dignity and power of manner 
which recalled the old leader of the Northern 
Circuit in its best days to those who had known 
him before he was a judge. His lighter gilt-* 
were singularly winning. He was full of 
humor. The solemn orations which he used to 
make on Lord Mayor's day — a distinct and 
separate oration for each new Lord Mayor — 
were as good as a play, and will long form a 
pleasant tradition in Westminister-hall. His 
knack of committing innocent forgeries was 
another specimen of the general adroitness and 
dexterity of mind and body which distinguished 
all that he did. He once directed a letter to a 
barrister in a hand so exactly like that of tne 
barrister himself (and a wretchedly bad hand 
it was) that his correspondent supposed that 
he must have left at his chambers an envelope 
addressed to himself. His talents, however, 
were not the most characteristic points about 
him. 

We should doubt whether after all his long 
career he had an enemy in the world, or even 
a casual acquaintance who did not feel towards 
him as a friend. Every tone of his voice, every 
expression that he used, when the occasion 
required it, was full of good nature and warmth 
of heart, though without a trace of weakness. 
He belonged to a race and generation which is 
hardly being renewed, but the felicity of his 
career will always be exceptional. A man who 
is distinguished from one end of life to the 
other — who, from being senior wrangler, devel- 
opes rapidly into being the leader of the North- 
ern Circuit, Attorney-General, and Chief Baron 
— is, as the phrase goes "commoner in fiction 
than in real life." 

Those who had the opportunity of seeing 
from day to day how very pleasant such a 
reality may be, learnt something from it which 
they are not likely to forget — Pall- Mall Ga- 
zette, 



UPPER CANADA REPORTS. 

PRACTICB COURT. 
(Rfporttd by HantT O'BaiKr, Esq., Barrvter-alLow ) 

Jones v. Prentice. 

Arbitration— Award— Verbal consent to enlarge time f»r 

making awird. 
H'ld, that a verbal consent to an enlargement of tun t linn 
for Dialling an award is sufficient under C. L V A.?». w«, 
171. 

[»». C B T.. lKCti.j 

In Hilary Term lost, M O. C'tmeron, Q C . 
obtained a rule calling on the plaintiff to «hew 
cause why the nward made herein su»uM not he 
set aside oil the following grouudM : 

1. Because the award wii* made when more 
than three months had elapsed after the order of 
reference [which was silent as to time], md utter 
the arbitrator had entered on the reference. 

2 Because the arbitrator improperly recoiled 
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a witness who was directly interested in the re- 
sult of tbe Action. 

3 On the ground of error and mistake because 
the evidence proved the result of the finding 
thould have been different. 

During Ea>ter Term following, Beverly Jonet 
shewed cau<*e 

The 1 7 1 sec. of tbe C. L. P. Act is the one 
which relates to the first objection, it is an objec- 
tion in fact, that the defendant did not consent 
in writing to enlarge the time under that section. 
A ju<(ge could have enlarged tbe time for making 
the hwhH after tbe time bad etapsed, and be may 
en Urge the time still, although tbe award has 
been made, but the defendant is estopped from ob- 
jecting to tbe want of a formal writing of enlarge- 
ment, as he consented to the arbitrator making 
his itwurd notwithstanding the time had expired, 
and the award was made within one month after 
such consent was given. Tyerman v. Smith, 6 
E & B 719 Russell on Awards, 141 Ed. 18C1. 
Brown v. Collar, 20 L. J., Q. B., 426; 16 Jur 
881 : Ward v. Secretary of War, 82 L. J. Q. B. 
54, 1 1 W. H. 88 ; Andrews v. Elliott, 6 E. & B. 
502 (affirmed in Exch. Ch., 6B. & B. 888.) The 
award, however, cannot be treated as wholly in- 
valid, for it may be sustained as having been 
made on a binding parol submission, Watson v. 
Bennett, 29 L. J? Exch. 857, 6 H. & N. 831. 
See also Palmer ▼, Metropolitan R. Co., 81 L. J., 
Q B. 259 ; Russell on Awards, 188 9. 

It is not shewn that the witness objected to 
whh a party named on the record, nor that the 
action has been brought on his immediate and 
individual behalf, but no such objection coald 
properly be entertained even if it did appear ; 
Russell, 193, 448; Uodgev. Burgess, 8 H. & N. 
293; Nagger v. Baker, 14 M. & W. 9; Northern 
.R Co. v. Patton, 16 U C. C. P. 832. As to 
the alleged mistake, it does not exist in fact, 
hut -f i did tbe Court will not, even in such a 
■c«h\ set aside the award. Ready. Weir, 20 U. 
•C. Q B. 644; Saulter t. Carruthers, to., 660; 
McDonald ▼ McDonald, 7 U C. L. J. 297. 
Itu>«ell on Awards, 293-4; Ilodgkinsonr. F^rnit, 
8 C B . N. S. 189; Severn v. Cosgrave, 2 U. C. 
L .1 . N S II. 

McCarthy supported the role. 

The defeudaut feeling that great injustice hss 
hem done to him on the merits, relies upon the 

• mote formal exceptions for the purpose of getting 
'that relief which is practically denied to parties 

on all arbitrations compulsory as well voluntary. 

An Affidavit of the arbitrator was filed to tbe 

effect that a day or two before he made tbe 

nward he was doubtful whether or not it was 

• nectary to enlarge the time for making it, that 
tbe plaintiff's attorney consented verbnlly to en- 
large the time; and the deponent wrote to the 

>iU fondant's attorney on the subject, that an hour 
«r two after he had received' the letter, he met 
f «be defendant's attorney, and he, the arbitrator, 
ti>bl the attorney of his having written, and that 
ibe thought it better to have the time enlarged ; 
tii-e attorney, as the deponent states, "ssid tome, 
tiiNf that was all right when I told him I should 
tutiJu' the award in a day or two, and I regarded 
wk-i* passed with the attorney as quite fiual." 
To** statement w»s nut denied. 

\.'>\H Wjlsov, J. — I think the rule must be 
difuburged. the authorities referred to on the 



argument fully sustaining the arguments they 
were oited to support. 

I think the grounds of motion have altogether 
failed on tbe merits as well as on tbe ground of 
exception. Rule discharged with costs. 



In mi MoLiah ▼. Jonks. 

Arbitra t ion Award directing a plaintiff to enter $ati* fac- 
tion on the roil a* to on* of two defti*daidi—Oo-surtty — 
Contribution. 

O. recovered a Judgment against M. *nd C. upon a note 
made by them. One J. was also mid to hare been inte- 
rested with them, and liable for the debt it represented, 
though not actually a party to 1L It was also said that be 
was in effect a partner with G. In tbe transaction. M. 
made large payments on the judgment, tot C. paid 
nothing. Upon a reference of certain matter* in dispute 
between J. and M., It was left to the arbitrator, amongst 
other things, to determine whether or not, M. or .*., or 
which of them, was liable, or to what t^Lcnt. in respect 
of the judgment or the promiaeory note whereon the 
judgment was recovered, and to make any ordete which 
the arbitrator should think proper t» *..ttV the liabilities 
of the Raid partial la respect thereof. The arbitrators 
awarded— that J., m between him and H., wan lflkble to 
pay all the balance of monloa still unpaid upon the judg- 
ment, and that J. should pay and satisfy the same within 
one calendar month, and should cause the said judgment 
and writs of execution to be satisfied and discharged, and 
satisfaction to be entered on IAe roli of the taui judgment. 

Held, that the latter part of the award (that which was 
objected to) was not an excess of the arbitrator's anthority. 

Sernbie 1 That any defendant or co-surety cannot compel an 
assignment to be mode to him of tbe judgment by the 
plaintiff, unless snch defendant or surety has paid the 
whole of the debt. 

Scmble 2. That upon performing the award, aud paying more 
than his share, J. might sue C. for contribution as for 
money paid on account of the Judgment. 

[P. U, K. T n 1866.] 

In Hilary Term last, C. 8 Patterson, on behalf 
of E. C Jones, taking exception to the last pait 
of the award above referred to, obtained a rule 
calling on A. N. McLean, to shew cause why tbe 
award made herein, should not be set aside on 
the ground that the arbitrator bad exceeded bis 
authority in awarding that Jones should cause 
satisfaction to be entered on the judgment roll 
in the suit of Gladstone v. McLean and Cameron, 
the said Cameron being no party to the reference, 
or why the award should not be referred baok to 
the arbitrator to amend the same by strikiug out 
the di recti ou complained of. 

In the following Easter Term. Read, Q C. shew- 
ed cause. McLean is entitled to have this satis- 
faction although Cameron be interested as a deb- 
tor in the judgment. It does not, however, 
avoid the award ; it may be separated from tbe 
other parts of it. Proceeding** are, in fact, now 
being taken against Mr. McLean on the judg- 
ment by persons claiming to be the assignees 
under English Bankruptcy proceedings against j 
thene judgment plaintiffs 

He cited: 1 Saund. 824, n. (1); Snook v. 
Hellyer. 2 Ch. 48; Bradsey v. Clyfton. Cro. Car. 
541 ; Perry ▼. Nicholson, 1 Beav. 278. 

C S. Patterson, supported tbe rule and re- 
ferred to Edmonds ▼. S. B , 8 F. & P. 962: 
Batchelorr Lawrence, 9 C. B. N S. 543 ; Phillip* 
v. Dixon, 29 L. J. C. P. 223 ; Brown v. Qossagt, 
15 U C C. P. 20 

A judgment was recovered in the Queen's 
Bench, in which John Gladstone and Alexander 
Morrison were plaintiffs, and the defendant Mr. 
McLean and one Cameron were defendants ; and 
it was part of a submission to arbitration of 
certain matters between said Jones and Mc- 
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Lean, that the arbitrators should hare fall 
power to determine whether or not, McLean or 
Jones was liable, or to what extent each or 
either of them was liable in respect of the judg- 
ment and the exeoation issued thereon, and in 
respect of the promissory note whereon the 
judgment was recovered, and to make or give 
anj orders and regulations, or directions which 
the arbitrator should think proper to settle 
the liabilities of the said parties in respect 
thereof. And upon this part of the submission 
the arbitrator awarded — that Jones, as between 
him and McLean, was liable to paj all the re- 
mainder or balance of monies still unpaid upon 
the said judgment, and that Jones should paj and 
satisfy the same within one calendar month from 
the date of the award, and that Jones should 
within the time aforesaid at his own proper costs 
tod charges, cause the said judgment and writs 
of execution to be satisfied and discharged, and 
tilitf action to be entered on the roll of the eaid 
judgment. 

Adam Wilson, J. — The dispute appears to have 
been, that while the promissory note on which 
the judgment was recovered was, as admitted by 
all parties, given by McLean and Cameron, 
Jones was interested with them in it, and upon 
it, although not appearing as a party to it, and 
he was also, it is said, a partner with the plain- 
tiffs in that judgment ; and so it was alleged he 
was substantially the plaintiff, and the party en- 
forcing it against McLean while he was really 
liable for the debt upon whioh it had been 
recovered. 

It appears also that McLean has made sundry 
payments in respect of his one third share of the 
judgment, and that Cameron had paid no part 
of his share, and that the result of the award is, 
that Jones shall, as regards McLean, pay the 
remainder of the judgment and acquit McLean 
from all liability upon it and enter up satisfac- 
tion. 

The objection to this direction is, that Cameron 
having paid no part of his share of the debt, is 
still liable for it upon the judgment; and if 
the plaintiffs or Jones discharge the judgment 
entirely, they will lose their remedy against 
Cameron altogether, for neither the plaintiff nor 
Jones will be able to sue him again, and that the 
remedy ought to remain against him, at any rate, 
epoo the judgment 

None) of the cases cited, throw any light on 
this case ; those cited for the rule shew that a 
co-defendant or co-surety paying a judgment is 
entitled to the assignment of it, and to enforce it 
for his own benefit, and those cited against the 
rale, shew that payment may be directed to a 
stranger if the other party to the submission 
has any interest, or is shewn to have interest in 
bis money being so applied. If Jones were 
actually a defendant in this judgment with 
McLean and Cameron, he might, by paying the 
whole debt, become entitled to an assignment 
from the plaintiffs, and enforce it for his own 
benefit to the amount of his just share against 
the other co-defendant, but he might, by sub- 
mitting to a reference, place it in the power of 
the arbitrator to deprive bim of this right as 
ftpiinet McLean, and if necessary, for the pur- 
pose of giving McLean the benefit of this direc- 
tion, tbat the judgment should be satisfied ; as to 



Cameron also, it would be nothing more than 
what the former state of the law was, and Jones 
oould recover contribution against Cameron, not- 
withstanding the satisfaction. 

I am not satisfied either, that any defendant 
or co-surety can compel an assignment to be 
made to bim of the judgment by the plaintiff 
unless such defendant or surety has paid the 
whole of the debt. Now it is admitted here, that 
McLean has paid a very considerable portion 
of it, although not the whole of it. * 

In either view of the case I see no objection, 
assuming Jones to have been a co-defendant, to 
his entering or being ordered to enter satisfaction 
on the roll ; his rights may be enforced as against 
Cameron under the old law. And I see no 
hardship in the direction that Jones shall enforce 
bis rights in this manner for the purpose of 
acquitting McLean at once from all further 
liability or trouble, nor anything necessarily be- 
yond the arbitrator's power so to award. 

There is still less objection to this being 
directed if Jones be treated as a mere straoger 
or third party to the judgment, but obliged 
properly by the award to do this act for McLean's 
benefit. 

The only difficulty is in the event of Jones 
being in fact or being afterwards considered tu 
have been a partner of the plaintiffs when the 
note was given, or when the judgment whs ob- 
tained ; it may then be considered that after an 
entry of satisfaction by bim upon this roll, he 
can never after proceed against Cameron, nor 
can the plaintiffs sue in a second action for the 
same debt. 

If Jones were to sue Cameron for contribution, 
it would be for money paid for him on account of 
this judgment, and I am not at all satisfied that 
any effectual defence could be set up to such an 
action, for as a fact, Jones is not a judgment 
plaintiff, and as a faot, he was a joint debtor 
with Cameron ; and upon Jones paying more 
than his share, I do cot see what there is to pre- 
vent him from recovering contribution. As I 
am not satisfied tbat the arbitrator has exceeds 
his authority, I must decline to set asi<l« the 
award on this ground. 

The rule will therefore be discharged with 
costs. 



Van Norman y. MoLinnan. 

Ejedmentr- Appearance— Notice of title and appearanc. 

The time for appearance to a writ of ejectment expl'rd oti 
the 2nd May; on that day plaintiff searched tor appwir- 
ance but found none. The next day an appearance was 
entered with a notice of title, which notice of Ml* w«« 
■erred on plaintiff on 7th Mav; on 14th May plaintiff 
made affidavit of the search of 2nd May, but *uppre*i*d 
part of the facta, upon which au ex parte order under 
Rule 92 was made. 

Held, that this order must he net aufde, a* the appearance 
could not be treated a« a nullity, and aa the order waa 
made ex parte without all the facta having be*u made 
known or considered. 

[P. C. E. T.. 186* ] 

In Easter Term /. A. Boyd obtained a rule 
calling on the plaintiff to show cause why the 
order of the Chief Justice of Upper Canada, di- 
recting judgment to be signed and the judgment 
signed, and all proceedings had upon the order 
and judgment respectively, or some or one of 
them Bhould not be set aside with cost* t'»r 
irregularity and otherwise, on the ground.-*— 
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1 . That the judgment purports to be entered 
for want of appearance. wherea* an appearance 
was entered for the defendant before the order 
w>»a obtained and judgment signed. 

2. That notice of the defendant's title having 
boen served on the plaintiff or his agent, before 
the order was obtained and judgment signed, the 
Pontiff must be tnken to have had notice of 
fueh appearance, or at all events, to have been 
put upon fnqniry. 

3. That the plaintiff was not justiBed in treat- 
in? the appearance as a nullity, and did not make 
sufficient search for an appearance before making 
application for the sail order, and the same was 
granted ex parte improvidently, and upon an 
incorrect statement of facts as to the time for 
entering appearance. 

4. That the affidavit filed on signing judgment 
i* insufficient in relying upon a search for appear- 
ance made on the 2nd of May [the defendant 
having the whole of that day to appear] and on 
relying upon the want of a noti.e of appearance 
hiving been served thereafter, no such notice 
ining required, and is void or irregular because 
containing no sufficient addition of the party, aud 
as stating that the name of the attorney was 
endorsed, whereas the plaintiff sues in person ; 

And why, if necessary, an order should not 
be made to restore possession of the premises 
herein, and a writ of restitution awarded in that 
bt-hnlf, upon reading the affidavits and papers 
fiVd herein, and on the application for the said 
order and now refiled, and in the meantime all 
further proceedings were stayed. 

Mc Michael showed cause. 

J. A. Boyd supported the rule. 

The question is, whether in ejectment the 
defendant, who aprears after the time for appear- 
ing has elapsed, is bound to give notice of his 
appearance to the plaintiff He must give notice 
of his title, and this was done, but there is no 
provision for giving notice of the appearance in 
ejectment Sec. 51 of the C. L. P. act does not 
apply to ejectment, Swantonv. Gould, lilr. Ch. R. 
23-1 ; Martin v. McCharltn, 25 U. C. Q B. 279 ; 
and the ejectment act makes no provision for 
Mich a notice. The appearance in such an action 
is a plea as well as an appearance, Bishop of 
Toronto v. Cantwell. 1 1 U. C C P. 873, and a plea 
filed but not served is an irregularity only not a 
nullity, McKinnon v. Johnson, 3 O. S. 169; Moore 
v Mcllrop, 13 Ir. Ch. K. App 49; Watkms v. 
Ftnton, 8 U. C. C. P. 2*9. The service on an 
agent is a service on the principal, Patterson v 
Attrill, 4 U. C. Q B. 395 ; Withers v. Parker, 6 
II. & N. 725. 

The defendant had 16 days after service within 
which to appear, and as the service was made on 
the Kith April, the time for the appearanoe had 
not gone by till after the 2nd of May, the defend- 
ant having the whole of that day to appear. Scott 
r. Dirk\on t 1 U. C. Prac. Rep. 366; Montgomery 
v Brown, 2 U. C. L. J. N. S. 72 ; Stanton v. 
Brittle. 1 F. & F. 468. 

Aimm Wilson, J. — The servioe of the writ of 
surnmous having been made on the 16th of April, 
nnd the defeudant having the right to appear 
within sixteen days after the service of it. the 
last of these IG'days did uot, in my opinion, ex- 



pire until the end of the 2nd of May following, 
and an appearance at any time on that day would 
therefore have been in time. 

No appearanoe was entered on that day. but 
one was filed on the 8rd of May, with a notice 
of the defendants title, aud a copy of this notice 
of title was served on the plaintiff, who sued out 
the writ in person on the 7th of May. 

On the 14th May an affidavit was made that 
search had been made in the office on the 
2nd of May for an appearance, but no appear- 
anoe was filed. Upon the production of this 
affidavit, the Chief Justice made the usual ex 
parte order under Rale 92, as personal service 
of the writ had not been effected. There can 
be no doubt be would not have done so if it had 
been brought to his attention that the defendant 
bad the whole of the 2nd of May on which to 
enter his appearance, for it may have been quite 
true that a search was made on the 2nd, and no 
appearance then found entered, and yet, a* 
upon the same day, an appearance might hare 
been duly entered, the affidavit produced to the 
Chief Justice did not in fact show a default bv 
the tenant to appear. 

As an appearanoe and notice of title were in 
fact entered and filed on the 3rd May, and long 
before the application was made for leave to sigu 
judgment, I think, upon the cases referred to, 
that even if service were necessary, under the 
132nd rule the appearance filed could not be 
treated as a nullity, and judgment signed as for 
want of an appearance. The ex parte order 
which was made without suoh facts having been 
communioated to or considered by the Chief Jus- 
tice, will not authorise or maintain the judgment 

I am not at all satisfied that the plain tiff %com" 
munioated to the Chief Justice all the facts he 
knew when he applied for this order ; it has been 
sworn that the plaintiff was personally served 
with the notioe of title on the 7th May, a week 
before he applied for the order, yet be did not 
state that fact in his affidavit, nor does he appear 
to have searched in the offioe in consequence of 
this service upon him, to see whether an appear- 
ance had really been entered or not, or if he did 
he did not state that fact, and he makes no kind 
of explanation now of these matters. 

I think be should have searched more nearly 
to the time when he made the affidavit fir nn 
appearanoe than the 2nd May, and t L nt he 
should have communicated to the Chief Justice 
the fact of the service upon him of the defend- 
ant's notice of title, or he should have stated on 
this application why he did or did not make any 
further search for an appearanoe after the ser- 
vice of such notice of title. 

The order that was made was founded on insuf- 
ficient and incorrect information, and. under the 
circumstances stated, it should not have been an 
ex parte order. 

I have spoken to the Chief Justice of this case, 
and he has consented that I shall deal with his 
order as I may think it should be dealt with, and 
he is also of opinion that it should be set aside. 

The rule will therefore be absolute, setting 
aside the order and judgment, and all proceedings 
thereon, and direoting a writ of restitution to 
issue with costs, to be paid by the plaintiff to 
the defendant. 
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Mabttm y. Dickson. 

Arbitra&mr-Vcrdict ntfrct to award—Extent of Arbitrator's 
authority— Quit. 

A verdict vai token tor plaintiff, ratyect to be reduced, 
increased, or Mt aside* and a verdict or non-ralt to be 
eatei fd for defendant under tbe provisions of the C. L. P. 
Act. The awmrd directed that the pbdntHTe verdict should 
be set aside and a verdict entered for defendant ; and it 
farther awarded a sum of money as due and owing from 
plaintiff to defendant on a setoff; on a motion to set this 
award aside it was hdd that it did not in terms direct a 
verdict for defendant for any ram of money, bat even that 
if it did each an award would be proper under the terms 
of the reference. 

G»te of the award ordered to abide the event, cannot be 
divided between the parties. 

[p. a, s. t., i860.] 

The declaration contained several counts, and 
was to the following effect;— 

1. That plaintiff was tenant to defendant of a 
mill under an agreement bj which the defendant 
engaged to keep the dam in proper repair, but 
did not do so. 2. That plaintiff was possessed 
of a mill, as tenant to defendant, and was entitled 
to the water of the river Otonabee from a dam 
higher up on the river, and defendant hindered 
tbe plaintiff from having and using the water for 
six months, whereby the plaintiff suffered special 
damage, o*. That defendant distrained for rent 
where no rent was due. 4. That defendant con- 
verted to his own use flour of the plaintiff. 6. 
Common money counts. 

The pleas were: — 1. Traverse of 1st count. 
2. Not guilty as to 2nd connt. 8. Leave and 
license to 2nd count 4. Not guilty to 3rd count 
by statute. 5. Not guilty to 4th count 6. To 
5th count never indebted. 7. To same oount 
payment. 8. To same oount set off — Joinder. 

In the particulars of set off the defendant 
deducted from the set off the amount of rent for 
periods during which the dam was broken down, 
Ac, but he carried out no sum to be dednoted. 

At the trial at nisi prius it was agreed that a 
verdict should be taken for the plaintiffs for 
£500, to be reduced, increased or set aside, and 
a vardict or nonsuit entered for the defendant by 
the award of Thomas Fortye and John Ludgate, 
and such third person as they should appoint, or 
any two of them, who should have all the powers 
conferred by the C. L. P. Act, and that the costs 
of the cause and costs of the award should abide 
the event of the award, and an order of refer- 
ence was drawn up accordingly. 

The award was made by Thomas Fortye and 
Wm. Ogilvy, the latter of whom it is said in the 
award was duly appointed the third arbitrator ; 
the direction was, that tbe verdict for the plain- 
tiff should be set aside and a verdict be entered 
for the defendant on all the issues joined, and 
they further award against the plaintiff on the 
third issue of the fifth and subsequent counts of 
the declaration (that is on the set off to the com. 
moo counts) $829.17, as due and owing from the 
plaintiff to the defendant, and they fixed the fees 
of the arbitrators on the reference, and their 
charges for this award at $55, to be paid by the 
plaintiff and defendant in equal portions, and if 
either party pay the #hole, the other should re- 
pay to him one moiety thereof. 

lu Easter Term Beaiy obtained a rule calling 
on the defendant to show cause why this award 
tbouM not be set aside on the following grounds: 

1. That the arbitrators exceeded their autho- 



rity by ordering a verdict to be entered in favour 
of the defendant for $829.07, when they were 
only authorised to enter a verdict for the defend- 
ant, without awarding any sum of money to him. 

2. That the submission directed the costs of 
the cause and of the award to abide the event, 
while the award ascertained tbe fees and charges 
of the award and reference at $55, and direots 
each party to pay his moiety thereof. 

8. That the arbitrators did not allow the plain- 
tiff oertain items of his claim, which are specified 
in the rule. 

4. That the arbitrators did not take an item of 
$408.81 into consideration and allow same to 
plaintiff, as admitted by the defendant at the 
reference, and in his particulars of set off. 

6. That it does not appear that Ludgate, one 
of the arbitrators, consented to the appointment 
of Ogilvy as third arbitrator. 

6. And on grounds in papers and affidavits 
filed. 

7. Or why tbe matters should not be referred 
back to the arbitrators. 

Mead, Q. C, showed cause, referring to Donlan 
v. Brett, 2 A. & B. 844 ; Cartwright v. Blaekworth, 
* Dowl. 489 ; II ay ward v. Phillip*, 6 A. & E. 1 1 9 ; 
Huiehvuon v. BlackweU, 8 Bing. 881. 

The arbitrators can only direct a verdict to be 
entered for a party where it is agreed they may 
do so ; here the arbitrators had power to onler 
it for either party, and tbe power to award a cer- 
tain sum to which the party is entitled upon tbe 
verdict must be inoident to the power to award 
a verdict, C. L. P. Aot., sec. 104. 

The costs of the award mentioned in the refer- 
ence mean no more and just the same as the costs 
of the award ; if this part be objectionable, it 
may be rejected : 29 Vic. cap, 32 ; Rose v. Red- 
fern, 10 W. R. 91 ; Wood v. VKeUy, 9 East 436 ; 
Russell on awards, 865-8. 

On the merits the award final ; Severn v. 
Cosgrave, 2 U. C. L. J., N. 8. 11. 

Bcaty in support of the rule. 

As to the set off in this case, referred to Mayne 
on Damages, 46. 

As to the extent of arbitrators' author! ly, Ru»- 
ell on awards, 251 ; In re Haley and others, 1 U. 
C. Pr. Rep. 173; Creighton t. Brown, 1 U. C. 
Pr. Rep. 831. 

As to the oosts of the award and reference, 
Russell on award, 256 ; In re Brown $ Ooerholt, 
2U.C Pr. Rep. 9. 

As to referring back to arbitrators, Fowler v. 
Port Hope R. Co % 6 U. C. L. J. 12. 

The plaintiff is entitled to relief on the merits, 
because the arbitrators have not taken into con- 
sideration and awarded upon all of the plaintiffs 
claim. 

Adam Wilson, J.— It is well settled that an ar- 
bitrator cannot without express authority given 
to him, direct a verdict to be entered for either 
party ; nor oan he increase the verdict which has 
been taken without tbe like authority. Prentice 
v. Reed, 1 Taunt. 161 ; Bonner v. Charlton, 6 
East 189. 

Here the arbitrators had power to order a ver- 
dict to be entered for the defendant, and they 
have done so ; then the award proceeds, and 
tbey further award against the plaintiff, on tli« 
third issue $329.17, as due and owing from the 
plaintiff to the defendant. This is not in iau- 
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«:n age ordering a verdict to be entered for the 
Urttfiidrtnt for *329.17, and therefore, if the 
Hrbitrator had 110 power to order the same to be 
recovered by verdict, they have not so expressed 
their finding, that I am obliged to say, that they 
have made such an order. 

But I think they hail the power on the issue 
on tbe set off not only to find a sum in the de- 
f.-ii-intUs lavour, but under the submission to 
or ler a verdict to be entered for it It is not like 
the cute of ordering a verdict to be entered where 
there is no power to do so, or to increase the 
verdict where one has been already taken for a 
fixed .-urn, aud power has not been conferred 
upon them to add to it. It is a reference ex- 
pressly under the C L P Act, and of the cause 
onl v, and as under our law, if on a plea of set 
off tbe jury find a larger sum proved to be due 
from the plaintiff to the defendant than is proved 
to be due from the defendant to tbe plaintiff, a 
v«tdiot shall pass for tbe defendant for the 
balance remaining due to him, and he shall have 
judgment to recover such balance and his costs 
of suit ; so 1 think, on the reference of a cause, 
the arbitrators, if they had the power to order a 
verdict to be for either party, have the right, if 
moneys were also in question, to direct that such 
verdict should be entered for — or to recover — the 
sum of money which they find in the successful 
parties favour; if the jury had intended to have 
found puch a sum for the defendant, and had 
omitted to do so, a new trial or ventre de now 
would be awarded, in order that they might award 
it — the arbitrators have avoided any suoh error 
here. 

I do not think it would be an objection if the 
award had been as the plaintiff has assumed it 
to be, a verdict for $329 17 ; but as it is not so 
in express language, it will be far the defendant 
to proceed in tbis respect as he may be advised. 
As to the costs, the arbitrators had no power 
over them at all, tbe cost of the cause and of 
the award were to abide the event. They have not 
spumed to award upon the coBts of the refer- 
ence, the finding is, that they fix the fees 
of the nrbitrators oo the reference and their 
charges for the award at $>5, and the fees of the 
arbitrators and their charges for the award are 
costs of the award and not of the reference, 
therefore the finding of these costs is quite cor- 
rect : but the direction that each party shall pay 
them equally is erroneous, for they had no power 
to do thif>, as they were to abide the event, and 
thus they fall entirely on the plaintiff. 

As to the merits, I have read over the whole 
of the affidavits and papers filed, and I am of 
opinion from these, that the award is correct and 
just; the plaintiff asserts he has not been allow- 
ed his proper demand, and the defendant says 
the arbitrators have deducted from his amount 
more than $600 than the plaintiff was entitled to. 
If I could interfere at nil upon the merits, this 
is not a case in which I could properly do so, as 
every ground of oompbiint that has been made 
by the plaintiff has been answered by tbe defen- 
dant pHtUfactorily. 

The rule will therefore be discharged with 
costs. 



COMMON LAW CHAMBERS. 



(Reported by Hen*I O'Bamr, Esq., BarHtUr-at-Law.y 

McKay bt al v. Goodson. 

Cbmmittal for default of payment purtuant to *mur <*f 
Division Court Judge — Insolvent Act of 18c4 — lroUcti<*t 
under— Dtputy Clerk of Cro w n P rivdegefrom arrtsL 

la 1864 a debtor In a Division Court was ordered to pay $» 
per month, but made default. He was subsequently 
summoned to appear before the judge on 4th April, IStM, 
to show cause why he should not be committed for con- 
tempt In not obeying the order. On the day previous, 
however (3rd April), he made an assignment to an official 
assignee. He afterwards obtained the n eo m aary conseut 
of his creditors to hla release under the Insolvent Act. 
but the Judge nevertheless made an order committing th« 
defendant for contempt. Upon an application for a pro- 
hibition to restrain all proceedings In the Division Court, 

Hdd\ that the defendant was not, under these circumstance?, 
entitled to protection under the Insolvent Art. 

Held, alto, that the fact of the defeudant being the Deputy 
Clerk of the Crown, 4&, did not entitle him to any privi- 
lege from arrest under the order. 

[Chambers, June 9, 12, 1808.] 

The defendant is Deputy Clerk of the Crown 
and Pleas and Clerk of the County Court of the 
County of Brant. 

The plaintiffs, on the 22nd of December, 1859, 
obtained a judgment against him in the first 
Division Court of the County of Brant for $39.90 
debts, and $2.10 costs. On the 26th. May, 1864, 
the defendant was examined before the judge of 
the court, under sec. 160 of the Division Court 
Act. and then ordered to pay $5 a month to the 
plaintiffs on the Judgment. Before this he had _ 
paid tlie plain tifla $19, and there was then due 
$37.58. On the 19th September, 1864, the de- 
fendants paid the plaintiffs sixteen dollars, but 
has paid nothing since. 

On the 3rd of April. 1866, defendant made an 
assignment of his estate to Augustus W. Smith, 
official assignee for the County of Brant, but what 
the estate was, did not appear. Previous to 
this, he had been summoned to appear before the 
judge on the 4th of April, to show cause why he 
should not be committed for his contempt in not 
obeying the said order. On this occasions he 
informed the judge that he had made the assign- 
ment and claimed that no further order could be 
made against him in* respect of the first order. 
Thereupon the matter stood oyer till the 28th of 
the same month. 

In the meantime, according to the defendant's 
statement, he, the defendant, obtained a consent 
in writing of the requisite number of his credi- 
tors, who represent the requisite proportion in 
value of his liabilities required by the Insolvent 
Act of 1864, and its amendments, to give validity 
to such consent to his discharge under the act. 
(His liabilities were stated $5542.82, but what his 
assets are, if any, did not appear.) That although 
the plaintiff and the judge were informed of all 
this, on the 28th of April, the judge made an 
order in this cause directing the defendant to be 
committed for contempt in not paying the said 
money according to the terms of the first order, 
but permitted the issuing the order to stand over 
for twenty days, to give time to pay the money 
or to take steps to relieve himself from the order. 

On the 4th May last, the defendant obtained a 
summons in the court below, calling upon the 
plaintiffs to show cause why the last mentioned 
order should not be discharged, on the grounds 
that he had made an assignment and obtained 
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the consent of his creditors to be released as 
before mentioned. On the return of this sum- 
mons, on the 7th of May, the parties were heard, 
and on tt>* 25th this summons was discharged, 
but directions were given to stay the issuing of 
the order for commitment for contempt, to give 
the defendant an opportunity of applying for a 
writ of prouibition nere. 

On the 31st of May, Robert A. Harrison obtained 
a summons at the instance of the defendant, calling 
upon the plaintiffs and the judge to show cause 
▼by a writ of prohibition should not issue to re- 
strain all further proceeedings in the Division 
Court in the cause, on the ground that the defend- 
ant had obtained a discharge from his creditors 
under the Insolvent Act of 1864, and on the 
grounds that the defendant was privileged from 
arrest, being the deputy clerk of the Crown and 
clerk ol I be County Court for Brant, appointed 
under the great seal. 

Moss shewed cause. 

John Wilson, J. — The defendant rests his appli- 
cation for the writ of prohibition on two grounds : 
first, his release under the Insolvent Act of 1864 ; 
and secondly, by reason of his privilege from 
arrest as an officer of the court, holding his office 
under the great seal. 

It does not appear from anything before me 
here, that the defendant has complied with the 
provisions of the act, but as the case has rather 
been presented as an appeal from the judgment of 
the learned judge, who seems to have stayed the 
issuing of cue order for committal until this appli- 
cation was disposed of, I will assume that the 
provisions of the act have been complied with. 
He seems to have grounded his decision on the 
authority of Abley v. Bale, 11 C. B. 878; George 
r. Somen, 11 Exch. 202; and the same applica- 
tion in 16 C. B. 589 ; Ex parte Christie, 4 El. A B. 
714. The defendant rests his case upon the autho- 
rity of Copeman v. Rote, 7 £1. A B. 679, and the 
cases which arose after the repeal of the 102 sec. 
of the English County Court Act, by the 2 sec. 
of the 19 A 20 Vic. cap. 108. But the 172 sec. 
of our 1 >i vision Court Act is the same as the 102 
sec of the English Act, which was there repealed. 
The authority therefore upon which Abley v. Dale 
was decided still remains in force here. 

I think, therefore, the learned judge was right 
in the view he took of the law. 

The second point now raised here does not 
appear to hare been made before him — that the 
defendant was privileged from arrest. 

I am referred to the case of Adams v. Achland, 
7 V. C. Q. B. 211, and of Jliiehie v. Allen, 7 U. C. 
Q. B. 482, to show that a judge of a County Court 
or a Surrogate Court are not liable to arrest for 
debt ; and to Svhm v. Dakins, 16 C. B. 77, to show 
that one having privilege as a public officer is 
not liable to arrest for contempt of this kind 
charged upon the defendant, but on the analogy 
of Hatderton v. Dickson, 1 9 U. C. Q. B. 692, 1 think 
the defendant is not entitled to the privilege he 
claims. The interests of the publio service, it is 
to be feared, will suffer more worn allowing gen- 
tlemen holding an office to set their creditors at 
defiance, on the ground of privilege, than by hold- 
ing them responsible, as much as possible, for the 
consequences of that kind of imprudence which 
this case discloses. 

The summons will be discharged with costs. 



Campbell v. Pettit. 

Amendment of writ by plaintiff— N'iice. 
Rtld, that irhere a plaiotiff obtains an order to amend his 
writ of summons the defendant Is an?! Mod to notice of 
the amendment having been made, and probably to a 
copy of the amended proceeding)*, before be can be re» 
quired to appear ; and the plaintiff is not bound to 
amend hut may abandon his order. 

[Chambers, 23rd June, 1866.] 

On the 16th May last, J. A. Boyd obtained a 
judge's summons, calling on the plaintiff to show 
cause why the judgment, the praecipe for, and the 
writ of possession, and all proceedings had under 
the writ or judgment, should not, or some or one 
of them, be set aside with costs for irregularity, 
on the following grounds : — 

1. That no notice of the proceedings herein 
having been amended under the order made in 
that behalf was given to the said defendant or 
his attorney, and no amended copy of the writ of 
summons herein was served upon the said defend- 
ant or his attorney, and the copy of the summons 
served was not amended before signing judgment. 

2. That the judgment signed herein declares 
that the said plaintiff, and one Charles Smith 
Ross, are entitled to recover possession of the 
premises in question. 

• 8. That the writ of hob. foe. pose, does not fol- 
low said jndgment, in that it recites that the said 
plaintiff is alone entitled to recover possession of 
the said premises, and orders delivery thereof to 
him alone. 

4. That it appears from the proceedings herein, 
and the plaintiff's notice of claim, that he claims 
only an undivided half of the premises in ques- 
tion herein, whereas he has signed judgment as 
aforesaid for the whole, and has ejected the said 
defendant entirely from the whole of said pre- 
mises. 

5. That there is no sufficient affidavit of service 
filed herein to warrant judgment being signed, as 
the writ is nor therein stated to have been served 
on the tenant in possession, and the said affidavit 
is in fact vitiated by the subsequent erasure or 
striking out of the names of one of the original 
plaintiffs. 

Atkinson showed cause. 

Boyd supported the summons, and cited Levy 
v. Drew, 5 D. & L. 807 ; Knight v. Pocock, 17 
C. B. 177, to show that when the writ of sum- 
mons was served, an amended copy should have 
been served. 

That the plaintiff being entitled to only a por- 
tion of the land, could not eject the defendant 
wholly from the possession, Doe dem Hellyer v. 
King, 6 Exch. 791 ; Alcock v. Wilshaw, 2 El. A B. 
688 ; Roe on demise of Saul v. Dawson, 3 Wils. 4JK 

And as to the effect of altering the affidavit by 
the amendment made to the writ, Wright v. Skin- 
ner, 5 Dowl. 92; FumerlyY. Smith, 1 B. A C. 649. 

The facts of the case fully appear in the judg- 
ment of 

Adam Wilson, J. — The writ of summons in 
ejectment was sued out on the 7th of April, 1866, 
for the £. •} of the S. i of No. 9, in the 6th con. 
of Woodhouse, containing 50 acres, more or less. 

The notice of the plaintiff's title stated that he 
claimed as the purchaser of an undivided half of 
the premises from Douglass Prentiss, who was 
the purchaser of the whole thereof from Richard 
Hay, heir of John Hay, who was the heir of 
Henry Hay, the grantee of the crown. 
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The writ was served on the 9th of April, and 
judgment for want of an appearance was signed 
on the 12th of May, upon which day a writ of 
possession issued to the sheriff to deliver posses 
sion (according to the copy produced) of the south 
half of No. 9, in the 6th con., and the defendant 
was ejected on the 14th May. 

It appears that the writ of summons was origi- 
nally sued out and served in the names of Mr. 
Campbell, the present plaintiff, and of Charles 
Smith Ross, administrator of the estate of the 
late Douglass Prentiss, deceased, and the name of 
Ross was also in the notice of claim ; and upon 
the 28th of April a judge's order was made on 
the plaintiff's application to strike out Robs' 
name from the writ and notice of claim and all 
proceedings had, upon payment of costs— the 
defendant to have two days to enter an appear- 
ance after such amendment. 

Mr. Foley, the defendant's attorney, says, that 
on the 30th of April the plaintiff's attorney ten- 
dered to him a copy of the writ of summons as 
amended under the order, but that he the defen- 
dant's attorney refused to take it, as the costs had 
not been paid ; that the plaintiff's attorney a few 
days after took the copy of summons away again, 
on the express understanding that he was to 
re-serve it after the costs were paid. 

The defendant swears he has not been served 
with any other papers than with the writ of sum* 
mons served on him, as the same was originally 
entitled. 

Mr. Jackson, a clerk in the office of the defend- 
ant's attorney, says, that on receiving word the 
costs had been paid, he went to the plaintiff's 
attorney, and told him the defendant* a attorney 
would now accept service of any papers for the 
defendant ; that the plaintiff's attorney asked for 
the original order to file when he went to make 
the amendment; that the deponent afterwards 
pave the order to the plaintiff's attorney, and he 
belief ed, and was led to believe, by the plaintiff's 
attorney, that the plaintiff's attorney would serve 
the defendant's attorney with a copy of the amend- 
ed writ of summons and notice of title ; that no 
such amr nded proceedings have been served ; that 
the amendment, he believes, was made by the 
plaintiff's attorney on the 9th of May ; that the 
copy of summons served on defendant was never 
amended; that the first notice the defendant's 
attorney had of the writ having been amended 
was, on searching in the deputy's office, upon 
the defendant informing him, he, the defendant, 
had been turned out of possession. 

The plaintiff's attorney makes affidavit that 
on the 8th May he had the conversation with Mr. 
Jaclraon, above alluded to, about the order, but he 
says he has no recollection of Jackson saying Mr. 
Foley would now accept service of any papers 
in the cause, and he does not think Jackson made 
any such statement. 

That on the 9th of May he called and got from 
Jackson the order ; that he is satisfied Jackson 
perfectly understood the deponent was going to 
amend; that Jackson may have supposed the 
deponent would serve Mr. Foley or the defendant 
with a copy of the amended writ and notice, but 
the deponent never stated nor promised directly 
or indirectly to do so. 

That on the 17th May, Jackson said he was first 
going to search if the amendment had been made, 
when the defendant came in and said he had been 



ejected, and that search would have been made 
sooner but for the assize business. 

From the affidavits and papers filed, I think 
the defendant has no merits, although he has had 
possession for the last three years. 

I see nothing satisfactory in the practice as to 
what the plaintiff in such a case is hound to do, 
in order to compel the defendant to appear to an 
amended writ or to entitle him to sign judgment 
for want of an appearance to it 

I think from the cases to which I have referred, 
that the defendant or his attorney was entitled to 
notice that the amendment had been made, and 
probably to a new copy of the amended proceed- 
ings, before he could be required to appear and 
plead, for the two days further time allowed to 
him to plead are to be computed from the time of 
the amendment made, and he is not obliged to 
watch for weeks, day by day, when and whether 
the plaintiff will amend or not, Davies v. Stanley, 
8 Dowl. 4S3 ; and notwithstanding this order, the 

Elaintiff was not obliged to amend, but might 
ave abandoned it without the payment of costs 
at all, Black v. Sangtter, 8 Bowl. 206; Lavu v. 
Baker, 14 U. C. C. F. 886. The defendant could 
not therefore tell whether the plaintiff intended 
to act upon the order or not, or when he would 
act upon it, and therefore he was not obliged to 
do anything until he had notice at any rate that 
the amendment was made. The judgment is, I 
think, irregular, and must be set aside. The writ 
could not properly have been executed for an un- 
divided share of the land, by turning the tenant 
out of the whole of the land. The plaintiff is not 
and was not entitled to the whole lot, and if it 
had been material, I should have ordered the 
defendant to be restored to the land, leaving to 
the plaintiff his full undivided moiety, but no 
more. 

As the judgment is set aside altogether, this 

part becomes immaterial; the possession taken 

from the defendant must be restored to him. I 

think, however, without further notice or service 

of any kind, he must enter an appearance and 

plea, on or before the 2nd July next, otherwise 

judgment may be signed against him by default. 

Order for setting aside judgment, with costs 

fixed at $8 ; defendant to appear and 

plead, on or before 2nd July next. 



CHANCERY. 



(Reported by Am. GnAJfT, E*c>, Barrieter at Law, Reporter 
toOuQmrt.) 

KKAGQS V. LlDYARD. 

Sate of landi for tax**— Sheriff. 

At aisle for taxes, nhere less than the whole lot Is sOd 
the sheriff should designate in some way the p irtion sold 
or offered for sale, so that.bWdert may know what portion 
they are bidding for. 

Where a sheriff sold 186 acres oat oi 200 for taxes, and gave 
a certificate merely describing the land st«ld as the west 
part of the lot, comprising 186 acres, and no farther inti- 
mation was given by the sheriff of the portion of the lot 
he was tn convey until the deed was executed, the sale 
was held Invalid. 

This cause came on for the examination of wit- 
nesses and hearing, before Vice-Chancellor Mount, 
at the sittings of the Court, held at London, in 
the Spring of 1866. 

Blake, Q. C.,for the plaintiff. 
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&>«/. Q. C, for the defendant. 

Mow at, V. C. — This cause was heard before me 
at London, on the 18th April, 1866. 

The bill 2u ihe cause was filed on the 25th of 
May, 1865, and relates to a parcel of land in 
Enniskillen, which was sold for taxes, on or about 
the 27t>- ~* 'Vober, 1863, and conveyed to the 
defendant as the purchaser on the 16th February, 
1865. The purchase money was $144.73. This, 
1 may ol/m» » ^, was not a sixth part of the value 
of the property at the time, as appears from the 
defendants own deposition. Afterwards, and 
before he got his deed, he appears to have valued 
the land at more than twelve times what he had 
I*id, and within two months after getting his 
deed he admits having valued it at twenty-five 
times its cost. The plaintiff's have entered into 
do other evidence as to value. The bill states 
that the lot belonged to one William Knaggs, of 
Etobicoke; that he died intestate in 1868; that 
the plaintiffs are his heirs ; and that they had no 
notice of the sale until after the sheriff's deed 
was executed. The title of the plaintiffs' is for 
the present purpose admitted on the part of the 
defendant The lot is a wild lot, of which no one 
is in actual possession. The object of the suit is 
to set aside the sale as invalid. 

The bill insists on several grounds of objection 
to the sale. As to most of these there was no 
evidence on either side, each party insisting that 
the onus of proof was on the other; and if the 
case had turned on these objections, I think it 
would be my duty to give to the party whom I 
should decide to be in default, an opportunity (on 
payment of costs) of supplying the necessary 
evidence on a new hearing of the cause, or in some 
other way. But my opinion being in favour of 
the plaintiffs on an objection in regard to which 
the evidence is full and clear, I shall pass by the 
other objections without further observotion. 

The sale was of 185 acres, part of a lot of 200 
acres, the taxes in arrears being in respect of the 
whole lot ; and the bill alleges that the sheriff, in 
making the sale, did not designate what particular 
part of the lot he offered for sale ; that, at the time 
of the defendant being declared the purchaser, it 
was not ascertained where the parcel of 185 acres 
was situated, or how the same should be known 
or described ; and that the sheriff's certificate did 
not properly describe the portion sold. The 
truth of these statements is established by the 
defendant's depositions and the production of the 
sheriff's certificate given to the defendant at the 
time of the sale. 

The defendant says in his deposition: "The 
sheriff did not specify what part of these lots 
was being sold. I first learnea what part of the 
lot I was getting when I got my deed. • • • 
Nothing whatever was said at the sale as to the 
part of this lot I had purchased. I left it to the 
sheriff to give what part he thought fit." The 
certificate merely says, " the west part of lot No. 
31, in the second concession of the township of 
Enniskillen, that is to Bay, 185 acres thereof." 

Now there was plainly no sale, and could be no 
•ale, of any particular part until that part was 
designated ; and as it is confessed that this was 
not done until long after the alleged sale, an ele- 
ment essential to the validity of the transaction 
was wanting, see TempUtonv. LoveU, 10 Gr. 216. 
1 must presume that the intention of the legis- 

*ture was, that a theriff should let bidders know 



what part he is selling and they are buying. 
This is the reasonable course ; and I find in the 
statute no trace whatever of an opposite course 
having been contemplated. 

The 187th section of the act, 22 Vic, ch. 55, 
provides, that " the sheriff shall sell by public 
auction so much of the land as may be sufficient 
to discharge the taxes, Ac, selling in preference 
such part as he may consider it most tor the ad- 
vantage of the owner to sell first." To sell so 
many acres, to be thereafter selected by the 
sheriff, cannot be supposed to have been the inten- 
tion of this enactment. Formerly a uniform 
method was prescribed by statute as to the por- 
tion to be sold, leaving the sheriff no discretion 
in the matter. The direction to the sheriff was 
then as follows : " He shall begin at the front 
angle on that side from whence the lots are num- 
bered, and measure backward, taking a propor- 
tion of the width corresponding in quantity with 
the proportion of each, particular lot in regard to 
its length and breadtn, according to the quan- 
tity required to make the sum demanded," 6 
Geo. IV. ch. 7, sec. 13. This method can only be 
applicable where but a small part of the lot is 
sold. To set off in this manner 185 acres out of 
200 would oe absurd : the possibility of selling 
so disproportionate a part, I presume, was not in 
the mind of the legislature at that early period. 
In some/sases the old method may still be the 
best ; and whenever the sheriff considers that it 
would be more for the advantage of the owner 
that some other part of the lot should be sold, he 
is now authorized and required to sell that other 
portion. But if he makes no announcement at 
all of the part he is selling, he seems clearly to 
fail in the duty which belongs to the conduct of 
such sales. 

The 140th section of the present act, Con. 
Stat. U. C. ch. 155, provides that the sneriff 
shall give a certificate to the purchaser, " stating 
distinctly what part of the land and what interest 
therein have been so sold (or stating that the 
whole lot or estate has been sold), and describing 
the same, and also stating the quantity of the 
land, the sum for which it has been sold, and the 
expenses of the Bale ;" see also 16 Victoria, ch* 
182, sees. 59, 60. Now, merely stating that the 
parcel sold is the west part is certainly very far 
from " stating distinctly what part of the land 
was sold," or from " describing the same," within 
t he meaning of this clause. 

The 141st section affords further express evi- 
dence in favour of the same construction. That 
section provides that "the purchaser shall, on 
receipt of the sheriff's certificate of sale, become 
the owner of the land, so far as to have all neces 
sary rights of action and powers for protecting 
the same from spoliation or waste," and that " he 
may use the land, without deteriorating its value." 
He cannot exercise these > powers if the part he 
has purchased is not designated, or cannot exer- 
cise them without interfering with the owner's 
rights in the remainder of the lot. 

If the express evidenee afforded by these sec- 
tions of the statute had been less strong than it 
is, the general principles of courts of equity in 
regard to trustees and agents for sheriff's sale 
would, I think, be sufficient to reach the case. It 
is well settled that those principles apply to pub- 
lic officers as well as to private trustees and 
agents. 
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I think an objection like this is not removed by 
the statute of 1863, ch. 59, see. 11. 

The sale must be set aside on the terms prayed. 
The plaintiffs having in vain before suit endea- 
voured to induce the defendant to settle without 
a suit, I think that under all the circumstances 
of the case they should have their costs. 



Holland v. Moors. 



Registry act— Unpatented land*. 

The only Instrument* executed before patent which can be 
roistered in the County Registry Offlce are each as create 
a mortgage, lien or incumbrance on the land. 

A bargained with B, the locates of the crown, for the pur- 
chase or an unpatented lot free from encumbrances, and 
obtained a bond for a deed, and paid B. the fall considera- 
tion. B afterwards borrowed money on the security of 
the lot from C, who took out the patent, and conveyed the 
lot to B, and received from him a mortgage without 
notice of A's claim. After the loanihad been agreed to, 
bat before it was carried oat, A registered bis bond in the 
Registry Office of the county where the land was situate. 
A bill by A against C for specific performance of the con- 
tract was dismissed with oosta. 

This cause came on for examination of wit" 
nesses and hearing at Goderich, before Vice" 
Chancellor Mowed, at the sittings in April, 1866- 

Toms for the plaintiff. 

Blake, Q. C, for defendant Watson. The bill 
was taken pro confesso against the defendant 
Moore. • 

Mow at, V. C. — This is a suit for a specific per- 
formance of a contract, entered into between the 
plaintiff and the defendant Moore, and set forth 
in a bond executed by Moore in favour of the 
plaintiff on the 29th December, 1862. The plain- 
tiff's part of the contract has been performed. 
What the defendant, on his part, undertook to 
do, was to convey the land in question to the 
plaintiff, free from incumbrances, and to pay the 
plaintiff $500 in money. He did neither. 

Mooro was locatee of the land, and entitled to 
a patent on paying the purchase money. Some 
months after making his bargain with the plain- 
tiff, he applied to the other defendant Watson for 
a loan of money on the security of the lot. Wat- 
,son agreed to advance the money applied for ; 
fmd it was arranged that Moore should assign the 
lot to Watson to enable the latter to obtain the 
patent in his own name ; that Watson should pay, 
out of the promised loan, the amount due to the 
government, and, on receiving the patent, should 
convey the lot to Moore, and. pay him the balance 
of the money, receiving at the same time a mort- 
gage on the lot to secure the loan. AH this was 
done before Watson had any notice of the plain- 
tiff's claim. 

The plaintiff did not register, or attempt to 
register, his bond in the Crown Lands Office, but 
registered it in the Registry Office of the County 
of Huron in the interval between the agreement 
for the loan and the carrying it out. He now 
contends that his claim to the lot, being first in 
point of date, has priority over Watson's mort- 
gage ; and this is the question I have to decide. 

Against Moore the Dill has been taken pro 
eonfesto. Watson has answered, setting up 
amongst other defences that he is, as mortgagee, 
a purchaser pro tanto without notice of the plain- 
tiff's claim, and that this court will therefore give 
no relief against him. 

The learned counsel for the plaintiff contended 
that there was nothing in the statute cutting out 



his claim to the property. But it is not neces- 
sary for the defence that there should be any such 
enactment. It rests on the general doctrine of 
equity in favour of purchasers or mortgagees 
without notice, and it is for the plaintiff to find 
some statutory enactment that deprives the de- 
fendant of this defence. 

The learned counsel referred to the 24th section 
of the U. C. Consolidated Statute, ch. 80, as estab- 
lishing the plaintiff's priority. That section 
refers to transactions in respect of unpatented 
land, and enacts that if any person through whom 
the patentee derived his title had, before the 
issuing of the letters patent, granted any mort- 
gage, incumbrance, or lien on the land, the regis- 
tration of the instrument shall have the same 
effect as if the patent had issued before such 
instrument was executed. But the plaintiff's 
claim is not of the description provided for by 
this enactment. He claims to be entitled to the 
whole estate, and not merely to a " mortgage, 
incumbrance, or lien" upon it The legislature 
has seen fit to allow registration in the county 
where land lies, of any instruments affecting the 
land in law or equity when executed after the 
granting of the patent 22 Vic. ch. 89, s. 17. and 
to give effect to such registered instruments as 
against subsequent transactions, though the par- 
ties claiming under the subsequent transactions 
had no notice of the registered instruments, and 
dealt in ignorance of them, 22 Vic. ch. 89, s. 44 
and s. 47. But in regard to instruments executed 
before patent, parliament has expressly confined 
registration in the County Registry Office to 
mortgages, incumbrances, and liens ; and 1 have 
no power to extend the effect of such registration 
to other cases. 

The learned counsel for the plaintiff referred 
also to the 18th section of the act 22 Vic. ch. 2, 
as shewing that the only assignments which can 
be registered in the Crown Lands Office are un- 
conditional assignments ; and it was argued that 
the plaintiff held no snch assignment ; and that, 
being therefore in no default for not registering, 
he cannot be deprived of his priority by the 
omission to register. But the defence of a pur- 
chase for value without notice, when well founded 
in fact, excludes all prior equitable claims whether 
incapable of registration or capable of registra- 
tion out not registered. 

The plaintiff does not seek to redeem the mort- 
gage, and the bill must therefore be dismissed 
with costs. 



Latch v. Furlong. 



Mortgage— Power ©/ sale. 
It is the settled rule of equity, that a mortgage© in exer- 
cising a power of sale must take reasonable means of pre- 
venting a sacrifice of the property; hence, where a mort- 
gagee took no means whatever for that purpose, and sold 
the property for half ita cash value, the price received 
being near the amount due to himself, the sale was set 
aside. 

This case came on for examination of witnesses 
and hearing, at the sittings of the court in the 
Spring of 1866, before Yic&Chancellor Afoicat, at 
Woodstock. 

Roaf t Q. C, for the plaintiff. 

Blake, Q. C, for the defendant Joy. 

Barrett, for the defendant Furlong. 

Mow at, V. C. — This is a bill by a mortgagor 
to set aside a sale by a mortgagee under a power 
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of sale contained in the mortgage. The mortgage 
bears date the 30th of September, 1863, and is 
made between the plaintiff of the one part, and 
the defendant Furlong of the other part, to secure 
$300 and interest, payable in three annual instal- 
ments of $100 each, the first payment to be made 
. on the Ut of October, 1864. The property mort- 
gaged is fifty acres of Jand in Sooth Norwich, 
County of Oxford. By the power of sale, as 
appears from the pleadings, it was declared and 
agreed that in case the plaintiff made default in 
paying any of the instalments, and one calendar 
month should elapse thereafter, the said Furlong 
should be at liberty to enter into possession, and, 
whether in or out of possession, to sell and dis- 
pose of the land in such way and manner as to 
him should seem proper, and that he should con- 
vey the same when so sold, to the purchaser, and 
should stand possessed of the purchase moneys 
on trust, (1) to pay expenses, (2) to pay and 
retain for himself the mortgage money and inte- 
rest, and (8) to pay the surplus to the plaintiff. 

The plaintiff did not pay the first instalment 
when it became due, and the mortgagee, after 
making unsuccessful attempts to sea the mort- 
gage, offered sheriff Ross to sell the mortgaged 
property, saying that " all he wanted was to get 
the money due him, and he would let the property 
go." On the 7th January, 1866, the Bale was 
made to the defendant Joy, through Ross, who 
says he acted in the matter for both parties ; and 
the price accepted by Furlong was $300. 

The bill charges the mortgagee with fraud in 
making this sale, calls it a pretended sale, and 
alleges that he colluded therein with Joy, for the 
purpose of making and realizing for himself a 
large profit. 1 have no doubt that these charges 
are entirely groundless. But the bill also alleges, 
that the price accepted was grossly inadequate, 
and that the mortgagee did not before selling 
make the reasonable exertions he was bound to 
make in order to maintain the fair value of the 
property, or in fact make any exertions whatever ; 
and these charges are established beyond doubt 
or reasonable controversy. 

Indeed the only evidence which the defendants 
have offered as to value, is that of the sheriff, 
who frankly SAys, " he does not think $800 was 
enough for the property in question," and that he 
thinks " the reasonable cash value of the property 
was $600." But I have no doubt, from the whole 
evidence, that the cash value must be taken to 
be over $600. The defendant Joy, who had pre- 
viously an interest in the adjoining fifty acres, 
refused after his purchase to take less than $1000 
for the land in question. The price accepted was 
therefore half, or less than half, the cash value of 
the property. 

The defendants do not claim that the mortgagee 
made any exertions whatever to get a better price 
for the land. He himself admits, in his cross- 
examination, that he never advertised the pro- 
perty ; see Marriott v. The Anchor Reversionary 
Company, 7 Jar., N. S. 166 ; Sug. V. A P., 14th 
ed., p. 66, chap. 1, sec. 6, pi. 30; and never tried 
to sell it to any one except to Joy, who made 
Mm, he pays, an offer which he accepted. No 
intimation of the intention to exercise the power 
of sale was given to the plaintiff, see Anon., 6 
Madd. 10; Sug. V. cfe P. p. 62, 14th ed., ch. 1, 
wc. 6, pi. 13, or to his relative who was in pos- 



session of the property under him. This person 
is said to have a reputation that created difficul- 
ties in the way of selling the property advantage- 
ously. This is a very vague assertion, and no 
application was made to him for the possession, 
or for his concurrence in the sale, so as to remove 
any difficulty that his alleged reputation might 
create in obtaining a sufficient price. 

There is upon the evidence no room whatever 
for doubting, that, if proper steps had been taken 
by the mortgagee to obtain a fair price, $600 
cash, or more, would have been obtained for the 
property; and under these circumstances it is 
impossible to hold the transaction valid, so far as 
relates to the mortgagee. For " it is well settled 
that, though a mortgagee's power of Bale confers 
a clear right, it must be exercised with a due 
regard to the purpose for which it was given. A 
mortgagee, with such a power, stands in a fidu- 
ciary character, and, unlike an ordinary vendor 
selling what is his own, he must take all reason- 
able means to prevent any sacrifice of the pro- 
perty, inasmuch as he is a trustee for the mort- 
gagor, of any surplus that may remain," Jenkins 
v. Jones, 2 Giff. 108. See Mathie v. Edwards, 
2 ColL 466 ; S. C. on appeal. 1 1 Jur. 761 ; and 
cases referred to post Here the mortgagee was 
satisfied, as he told Mr. Ross, if he got what was 
due him. " All he wanted was to get the money 
due him, and he would let the property go." He 
thus avowed, to the common agent of himself and 
the purchaser, a purpose of acting in entire dis- 

Xd of the interest of the mortgagor, or of the 
of the property, and to be satisfied with 
such a price as would secure himself. This con- 
duct has often been reprobated, whether on the 
part of trustees for sale, Harper v. Hayes, 2 Giff. 
216; Ord v. Noel, 6 Madd. 438, or of mortgagees 
with a power of sale, Faulkener v. The Equitable 
Reversionary Society, 4 Drew. 366 ; Richmond v. 
Evans, 6 Gr. 608; for such trustees and mort- 
gagees stand on the same footing, see cases supra. 
Sug. V. A P., pp. 60, 66, 14th ed., ch, 1, sec. 6, 
pi. 1 <fc 26. 

I think I must hold the purchase void as respects 
the purchaser, as well as a breach of duty by the 
mortgagee. Lord Justice Turner observed in 
Davy v Durrani, 1 BeG. <fe J. 668, that he could 
• not " go the length of holding that, in the absence 
of fraud or collusion, a purchaser from a mort- 
gagee with a power of sale, is bound to inquire 
what steps have been antecedently taken for the 
purpose of promoting the sale ;" but the learned 
ludge observed in the same case, that " of course 
he could not maintain a purchase at a fraudulent 
undervalue." Now I presume, that by a " fraudu- 
lent undervalue," in this connection, is meant a 
gross undervalue, such as shews either actuaUand 
intentional fraud, or gross negligence, constituting 
in the view of equity, a fraud on the mortgagor, 
see Oliver v. Court, 8 Pri. 166; Crawford v. 
Meldrum, 8 U. C. Appeal, 118, and cases there 
cited ; and I think that the undervalue which is 
established in the present case is, under the cir- 
cumstances, abundantly sufficient for this purpose, 
see Oliver v. Court, 8 Price, 166. Had the mort- 
gagee used any exertions, or, in the absence of 
such exertions, had there been any contrariety in 
the evidence as to the fairness of the price, I 
might have found reason to hesitate before avoid- 
ing the purchase ; but under the actual circum- 
stances, I see no room for hesitation. 
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A good deal of evidence was given to shew 
that Mr Furlong's position was one of hardship, 
and that he was guilty of no intentional wrong 
in the matter. It is not necessary to allude to 
this evidence further than to say, that it has 
satisfied me of his innocence in this respect. But 
the absence of intentional wrong is no excuse for 
having neglected, to.the prejudice of the plaintiff, 
the plain duty which the law imposes on a mort- 
gagee in the exercise of the rights which a power 
of sale confers upon him. The mortgagee's error 
may have been one of judgment, and from not 
having had his attention called to the propriety 
or the obligation of any other course than that 
which he pursued. But the rule is justly impera- 
tive — a mortgagee in these matters must act as a 
provident owner would; and ignorantia juris turn 
excrnat. What he is not familiar with, he must 
learn by taking counsel from those who can inform 
him. But as the plaintiff has failed to establish 
the fraudulent purpose which the bill alleges, the 
defendants may be excused from paying his costs 
of the suit up to the hearing, Richmond v. Evan*, 
8 Gr. 508 ; Harper v. Hayes, 2 Giff. 229. 

Declare, that the sale to the defendant Joy is 
invalid, and should be set aside. Usual redemp- 
tion decree. Plaintiff to pay costs subsequent to 
hearing. 



INSOLVENCY CASE. 
{Before Alsjl Loan, Esq,, Qmnty Judge of Wtntumih.) 

In the mattbrof John Fair and Andrsw Buist, 

Insolvents. 
Insolvent act of ISM— Execution creditor— Priority. 

A stay of proceedings wu given to a sheriff on a writ of 
execution in Ms hands by the attorney for the execution 
creditor*. Held, that the execution, under which the 
execution plaintiff* claimed priority over an official awls- 
nee, had not been placed in sheriff's hands for execution 
until too late to give them a right to priority as regarded 
the balance dne thereon, the assignment having been 
made within 80 days after the time the writ was given 
to the sheriff for execution. But that the execution credi- 
tors were entitled to their costs of suit to be proved as a 
privileged claim. 

[Hamilton, July 2, I860.] 

John Birrell and John B. Laing presented a 
petition setting out that on 28rd January, 1866, 
they recovered judgment against the insolvents; 
that on 30th January, 1866, a fi. fa. was issued 
thereon, which was placed in the hands of the 
Bheriff of the United Counties of Huron and 
Bruce, on 2nd February. 1866; that the writ 
has remained in the sheriffs hands in full force 
and virtue; that on 2nd May, 1866, the insol- 
vents made an assignment under the act; that 
parC of the debt has been paid, but by reason of 
the assignment, the petitioners were unable to 
enforce they?, fa. against the goods of the insol- 
vents for the balance due. 

The statements in the petition were verified by 
the affidavits of the execution creditors, Birrell 
& Laing. 

A summons was thereupon granted by the 
learned judge of the County Court, calling upon 
the assignee to shew cause why he should not 
pay the plaintiffs Birrell & Laing the balance due 
upon their judgment, or why the sheriff should 
sot be ordered to proceed and make the balance 
out of the goods of the insolvents. 



Burton, Q. , shewed ctuse. He filed the affi- 
davit of the bheriff's clerk, stating that on 6th 
February last the sheriff received a notice, of 
which the following is a copy t — 

"InQ. B. orC. P." 
" Birrell & Lalng } " Mr Sheriff McDonald. 
vs. I " Please stay all proceed- 

*• Fair & Buist. ) "ings on the fi. fa. until 

•* further orders. 

"Yours, &o. 
(Signed) *' John Birrell <& Co. 

" SCATCHRRD <& MEREDITH, 

" London, ) •• Attorneys " 

»6th Feb., 1866." f 

And that on 26th April last, the sheriff received 
a telegraph, of whioh the following is a copy : — 

" By telegraph from Loudon." 
"Birrell against Fair." 
" Seize and advertise at once— give credit for 
" $1178. 

11 SCATCHERD & MEREDITH " 

Mr. Burton contended that the stay of proceed- 
ings was equivalent to a withdrawal of the writ, 
and that as during the stay the writ was not in 
the sheriff's hands to be executed, it was no lien 
upon the goods of the insolvents until the stay 
was removed, and that it was in the same posi- 
tion as if it had been plaoed in the sheriff's band* 
for the first time, on the 26th April. He cited 
Hunt v. Hooper, 12 M. & W, 670, and Samuel v. 
Duke. 8 M. & W. 622. 

Craiaie, for the execution plaintiffs, referred 
to sec. 18 of the aot of last session to amend 
the aot of 1864, and oontended that the lien on 
the goods of the debtors took effect from the 
delivery of the writ to the sheriff, and was not 
destroyed by the stay of proceedings. 

Log ie, Co. J. — The case of Hunt v. Hooper is 
a leading case, as to the effect of staying pro- 
ceedings on a fi fa, in the sheriff's hands. It was 
there held that the notice not to execute the writ 
until further order, was equivalent to a with- 
drawal of the writ, whioh during the stay could 
not be considered as in the hands of the sheriff 
to be exeouted. Hunt v. Hooper has since been 
recognized as settling the law on that poin;, and 
has been followed in our own courts in several 
cases (see Foster et al. v. Smith, 13 C. C. Q B. 
243; Rows v. Jarvis, 13 U. C C. P. 495; Bank 
of Montreal v. Munro, 23 U. C. Q. B 414.) Iu 
the case of Hunt v. Hooper, the money was claim- 
ed by a subsequent execution creditor. In Foster 
v. Smith, the question was, whether a purchase 
of the goods from the debtor during the stay was 
good as against the execution creditor, and it 
was held that it was. Hums, J., nays, in giviug 
judgment,*— •* From the time the directions are 
" given to proceed upon the writ, whether that 
11 is with the delivery of it to the sheriff, or at a 
•• subsequent time, it is an executiou in his hands 
" to be executed. The delivery for that purpose 
" is to be considered when it is to be acted 
44 upon." 

In this case the execution cannot be considered 
as in the sheriff's hands to be executed until 20th 
April, when the stay was removed and the sheriff 
ordered to proceed. No lien on the goods was 
therefore oreated until the 26th, aud as the 
assignment under the act was made within 30 
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days thereafter, the execution plaintiffs are not 
entitled to payment of the balance of their judg- 
ment debt. They are entitled however to their 
costs of suit, which they should prove as a privi- 
leged claim before the assignee. The balance of 
the judgment debt they can prove in the ordi- 
nary way, and rank for it along with the other 
creditors.* 
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-Hydraulic prtf—Modt qf arovxaUon—How winch 
—Otoect and purptm qf. 
A hydraulic pnsts wu fixed by meaoi of brick* and mortar 
to the floor of a factory. The press In question was not 
essential to the carrying on of the works at the factory, 
bat merely m convenience. 
Bdd, that such a press remained a chattel, and did not 
become part of the freehold. 

[Q. B, June 21, 1886; 14 W. R. 860.] 

This was a rule nisi, obtained by O'Brien, 
Serjt., calling on the plaintiff to show cause why 
the damages given on the verdict obtained should 
not be reduced by the sum of £60, pursuant to 
leave reserved, on the ground that the property 
in the bydraalio press never vested in the plain- 
tiff, but continued in the defendants until the 
time of the removal. 

The declaration charged the defendants with 
breaking and entering the plaintiff's premises, 
and with the conversion of plaintiff's goods. 

Verdict for the plaintiff: £8 damages, for the 
breaking and entering ; £50 damages, for the 
conversion. 

The facts of the case were as follows : — The 
plaintiff, the owner of a factory in Nottingham, 
on July 28, 1863, contracted to sell it to two 
person*, by name King <fc Ellis, respectively. 
King & Ellis entered into possession of the fac- 
tory, but there was no conveyance and no pay- 
ment of the purchase money. On June 6, 18ti5, 
Kim- & El. is were abjudicated bankrupts. The 
*«?ignees elected not to adopt the contract of 
King & Ellis to purchase the factory. The ef- 
fects of King & Ellis were, by order of the 
assignees, sold by auction; but a hydraulic press, 
which is the subject of the present action, was 
not sold. Subsequently to the auotion, Henry 
Hind, one of the defendants, bought the press of 
the auctioneers for £35. The plaintiff refused 
to allow the press to be removed, on the ground 
that it was so fixed as to be a part of the free- 
bold, and that the property in it had never vested 
in the assignees in bankruptcy. The three defen- 
daLts thereupon broke into the factory, and 
removed the press. 

Will* (Digiy Seymour, Q. C, with him), now 
showed cause. He cited Weeton v. Woodcock, 7 
M. & W. 14; WalmaUy v. Milne, 8 W. R. 138, 
29 L. J. C. P. 97. 

O'Brien, Serjt., and L. Gave, in support of rule, 
cited He Ua well v. Etutwood, 6 Ex. 296 ; Lancas- 
ter x. JSv*. 7 W. R. 260, 6 C. B. N. 8. 717 ; Mar- 
tin ▼. //**, 6 W. R. 263, 7 E. & B , 248. 

* Prom this decMon the execution creditors eppoaled to 
the jnd#* in chamber* 5 but. as might have been expected, 
the above judgment ^a» turtained.— Kds. L. J. 



Blackburn, J. — This rule must be made abso- 
lute. The rule is to reduce the damages by £50, 
and it must be made absolute on the ground that 
the press never was a part of the freehold, but 
always a mere chattel. Whether or no a thing 
remains a chattel, or becomes a part of the free- 
held, is often difficult to deoide, turning as it 
does on a question of more or less. We think, 
however, that the press in question was dearly 
a chattel. In the case of things built into the 
wall of the freehold, it is often doubtful whether 
or no they beeome a part of the freehold. It is 
certain, of course, that bricks and such like 
things, which are brought on a wall and there 
fixed, become a part of the freehold. It is 
equally certain that mere moveables which are 
fixed to the freehold for convenience do not be- 
come a part of the freehold. But there are also 
the intermediate cases, whioh are not so dear, 
and about which the distinction is often fine. 
There are generally three classes— first, those 
oases where a ohattel still remains a chattel, be- 
ing merely fixed for convenienoe, like the clock 
in court, which, though firmly fixed, and though, 
probably, it could not be moved without disturb- 
ing the plaster, yet no one oould doubt that it 
remains a ohattel, and does not become a pait 
of the freehold. Then there Is another class 
where chattels are fixed for the better enjoyment 
of the freehold, but subject to a right to remove 
them. These are what are generally called fix- 
tures. Then there is a third class where chattels 
are fixed to the freehold, and which oannot be 
removed. The second class must be removed in 
a reasonable time ; and unless we had thought 
that the press in question belonged to the first 
class, we should have had to have decided whe- 
ther the reasonable time for removal had not 
elapsed, but we do think that the press remains 
a mere chattel. Hellavell v. Eastwood gives the 
two guiding points to determine whether or no 
the article remains a ohattel. Nevertheless the 
question must always be one of more or less. 
The guiding points in HtUaweU v. Eaetwood are 
these — 1. The mode of annexation, and how 
muoh ; 2. The object and purpose of the annex- 
ation. Under the second point the question is 
whether the chattel is annexed perpetui ue&e 
catud, for the improvement of the freehold, or 
whether the annexation is merely for the sake of 
the better enjoyment of the chattel ? The second 
point is of almost as great importance as the first 
point, vis., the degree of fastening. I find that 
in the ease of Lancaeter v. Eve, 7 W. R. 260, & 
C. B. N. 8. 717, where certain piles had been 
fixed in a navigable river, Mr. Justice Williams 
says, "No doubt the maxim ' Quicquid plantatur 
solo eolo cedit,* is well established, the only ques- 
tion is, What is meant by it? It is dear the 
mere putting a chattel into the soil by another 
oannot alter the ownership of the chattel. To 
apply the maxim there must be such a fixing to 
the soil as reasonably to lead to the inference 
that it was intended to be incorporated with the 
soil." The language here would seem to show 
(and the learned judge was always very accurate 
in the use of his language) that it is of very great 
importance, where a thing is planted in the soil 
so that it beoomes part of it, to see what is the 
object with which the thing has been so attached 
to the soil. If it is attaehed to improve the soil, 
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thea even if there is a right to remove it, it be- 
comes a part of the premises. So in Rtg. v. Lee 
moot of the things in question were necessary 
for the gas-works. The object was to improve 
the premises, and there was the intention to in- 
corporate the things with the freehold. Again, 
in Martin v. Rot % 6 W. R. 268, 7 E. A B. 248, 
Lord Campbell applies the same test of intention, 
he says, •• When, however, the cases between 
executor of tenants for life and remaindermen 
are looked into, they will be found to turn each 
on its peculiar circumstances — the character, the 
use, the mode of attachment, the facility of sever- 
ance, the injury to the freehold by severance. 
In regard to an ecclesiastical benefice, the cha- 
racter and object of the building to which the 
chattel is attached seem of very great conse- 
quence in determining whether there was any 
intention to separate it permanently and irrevo- 
cably from the personal estate. Here there is 
an erection in itself purely a matter of luxury 
and ornament, which the testator might have 
pulled down, but which he probably wished to 
enjoy as long as he lived, and therefore did not 
remove. To this, and for the purpose of com- 
pleting that luxurious and ornamental creation, 
a ohattel is so attached that it may be .detached 
without iojury to the freehold. We think that 
the ioferenoe is, that it never oeased to be a 
chattel during the testator's life, and that it con- 
tinued to be so at the moment of his death, and 
therefore passed, as part of the personal estate, 
to the executors." Lord Campbell, therefore, 
in considering whether the mortar made the 
ohattel a part of the freehold, looks at the object 
with which the ohattel was fixed with mortar. 
Could one reasonably infer, as Williams, J., says 
in Lancaster v. Eve, an intention to incorporate 
the ohattel with the freehold. Now, apply the 
rule laid down in these cases to the present case. 
It appears that there was some fixing with mor- 
tar, but not muoh. The press itself was great 
and bulky ; hence, whether or no it was mortared 
down, the joists would have had to be removed 
in order to apply machinery sufficiently strong 
to move it, so the removal of the joists is not 
very important ; and we have seen mere annex- 
ation is not enough ; but after it has been seen 
how muoh annexation there is, we must see what 
is the objeot of the annexation. Now the object, 
it seems to us, was not to improve the premises, 
nor was the press in question essential to the 
carrying on of the factory-works, like most of 
the things in the gas- work oase, Reg. v Lee, nor 
was it a thing like a fire-place, but a machine 
brought into the factory for convenience, just 
like an ordinary table. Therefore we think the 
mortaring did not make the press a part of the 
factory. It was not a part of the freehold, there- 
fore we think the mortaring did not make the 
press a part of the factory. It was not a part 
of the freehold, therefore the property of the 
press was in the assignees, and the plaintiff can 
recover no damages for the seizure of the press, 
though he can for the wrongful entry. 

Mbllor, J. — I am of the same opinion. I 
think that the press in question was a chattel, 
and not a part of the freehold. From the evi- 
dence given at the trial the press appears to have 
been just one of those ohattels which require 
steadying, and for that purpose are fixed to the 



freehold : and then ou the facts it appears that 
the press, being so far attached for the purpose 
of steadying it, was by the defendants removed, 
without doing any real damage to the inheri- 
tance. If one oould see, as in the gas-works 
oase, an intention that the ohattel should remain 
fixed to the factory so long as the factory re- 
mained a factory, then we might think the press 
to be sufficiently fixed to become a part of th- 
freehold, but here here we see no such intention. 
The press here wae a mere additional convene 
ience brought into the factory for temporary 
uses, and not ohanging or affecting the charaoter 
of the building. Therefore, though at one time 
I doubted, from the insufficient evidence b*efore 
us, as to the nature of the factory, and the pur- 
poses for which the press was used, I am clearly 
of opinion that the press did not become part of 
the freehold, but remained a ohattel 

Sheb, J.— I am of the same opinion, neither 
of the teats makes out that this press is a fixture. 
It was not brought in to add to the value of the 
inheritance ; it was fixed for the more convenient 
use of it. It was a chattel, moreover, which 
eould be used in many other businesses than 
that carried on in the factory in question. The 
evidence showed that such presses were con- 
stantly sold secondhand. It oould be removed 
without damage to the freehold. 

Rule absolute. 



Ex PARTE PePPBROORN. 



23 d 24 He. c 127, f. 10— Admission of Attorney*- OerfycaU 

qf Eaoamin*rs. 

A stewardship of manor Is an office within section 10 of 

23 A 24 Vic. e. 127. 

[Q. B., April 17— U W. R. 606 ] 

R. E. Turner moved for an order to the exami- 
ners appointed to examine persons desirous to be 
admitted attorneys to grant a certificate to the 
applicant, Walter Peppercorn, 

The facts of the case were as follows: — Mr. 
Peppercorn was, in the year 1861, articled as 
clerk to a firm of attorneys. Shortly after he was 
so articled, his fathor, a gentleman oocupying tho 
office of steward of the manor of Headington, 
died. Upon the death of the father tho son suc- 
ceeded him as steward of the manor. The manor 
belonged to one of Mr. Peppercorn's family, and 
the office of stewnrd had always been held by 
some one of the family. Mr. Peppercorn appoint- 
ed a deputy to act for him as steward, and was 
only absent from his mater's office three times 
for the purpose of his office as steward, The f**es 
of the manor comt were divided between Mr. 
Peppercorn and the deputy. 

23 & 24 Vict. c. 127, s. 10, requires that no 
person bound by articles of clerkship to any at- 
torney shall hold any office other than that of 
clerk to such attorney, during the term of service 
mentioned in such articles, and before admission 
be must prove he has not done so by affidavit. 

The examiners, upon the above circumstances, 
refused to grant their certificate, although they 
found Mr. Pepperoorn fit and capable to act as 
an attorney. 

Cockburn, C. J — I do not pee how we can 
make this order. Mr. Peppercorn has clearly 
held an office within the meaning of the word of 



August, 1806.] 



LAW JOURNAL. 



U. S. Rep.] 



Dumont v. Williamson. 



[Vol. II., N. S.— 219 
[U. S. Rep. 



the statute The statute gives us no discretion- 
ary power We sympathixe with Mr. Pepperooru. 
lit* is a hard ca»e. and one probably never own- 
tern plated by the Legislature. 

Blackuurn. Lush, and Shei, J J., concurred. 
Order refused 



UNITED STATES REPORTS. 



SUPERIOR COURT OF CINCINNATI. 

Ddmont v. Williamson. 

Th? meaning aod purpose of »n in'Jormmwit without r*. 
court*, t»%auitn*d and adjudtced 

When auoto i« sold in ni<irkei, the vendor nnd vendue being 
opon equal verw#, having oach the name knowludjcu of the 
o«rii<-s to tbe instrument. Hud lh«re U n-» consul intuit or 
mioivpiveeutatioii by tin* vendor, who oiidomex It '* with- 
out rKOonw," he I* not liable to the vendee, if tbo name 
<<f one <>f the p*rti«* is forged. 

Qe it not liable on aoy xupposed contract growing out of hi* 
loJ or a am eut, as it 1b but a tranmer of the note, without 
the uual guaranty : nor ran he he hnld at all uulesa fraud, 
ctuicwalmeut, or uitareprusentuiiou U proved, or the note 
U given in payment of a p.ior indebted nen*. 

[5 ani. Uw Reg. 330.] 

The opinion of the c»urt was delivered by 

Storrr. J. — This case is reserved from special 
term for the opinion of all the judges upon the 
legal questions arifing on demurrer. 

The plaintiff's petition states, '-that on the 
12th day of Muy i860, at Cincinnati, Henry 
Essman made his promissory note to William 
Wolfe, or order, for $500. value received, five 
months after date, which note purported to be 
endorsed by said Wolf, and afterwards cume to 
the baud* of the defendant Williamson, who 
afterward* indorsed nnd delivered the aameto the 
plaintiff, but without recourse on him " A copy 
of the note i» niada a part of th petition, with 
the indorsement thus restricted nnd qualified. It 
is farther alleged, **thit the defendant by such 
indorsement thereby warranted the .-ignature of 
skid William Wolfe, was genuine and mailc by 
uioj, when, in truth And iu fact, it wa* not. but 
the same was and is a forgery ;" by reason 
whereof the note wa? of no value, the said Ess- 
man, tbe maker, being wholly insolvent There 
is also the usual averment of demand and notice, 
end a claim to recover the amount of the note. 

The demurrer admitting all the facts properly 
pleaded and their legal implications, the question 
is directly presented for our decision, what was 
tbe legal effect of defendant's indorsement " with- 
out recourse " 

We find no English cases where the point has 
been adjudicated, though qualified indorsements 
are often made in Great Britain upon bills and 
notes. Mr. Chitty says, in his work on Bills, p. 
235, this mode of indorsing is allowed in France 
and America, and states the object to be "to 
transfer tbe interest in the bill to the indorsee, 
to enable him to sue thereon, without rendering 
the indorser personally liable for its payment." 
In eh. 6, p. 224, 225, he has placed in his text 
the forms of indorsement applicable to various 
cases, and in class four, where he describes a 
qualified indorsement, he illustrates his meaning 
by using tbe words "James Atkins, sans re- 
court," or James Atkins with intent only to 
transfer my interest and not to be subject to any 



liability, iu case of non-acceptance or non-pay- 
ment." 

Judge Story adopts this definition with the 
additional remark, that a qualified indorsement 
without recourse, though it saves the indorser 
from liability, does not restrain its negotiability : 
Prom. Notes, {146; Richardson v. Linocln, 6 
Metcalf 201. 

An absolute transfer by indorsement imposes 
upon the party making it, in contemplation uf 
law. I. That tbe instrument i* genuine, as well 
as all the attendant signatured ; 2. That the 
indorser has a good title to the instrument ; tt. 
That he is competent to bind himself as indorser; 
4. That the maker is able to pay the note, and 
will do so upon due presentment at muturity ; 5. 
If not paid when thus presented that upon notice 
to the indorser be will discharge it : Story on 
Prom. Notes, J 185. 

It must follow, then, that when an indorsement 
is made and taken without recourse in the quali- 
fied form, as it appears upon the note in contro- 
versy, every liability, that wou d otherwise exist, 
is excluded, and no action can be maintained 
upon tbe defendant's transfer thus restricted 

For every practioal purposo, such a restricted 
indorsement may be placed upon the same foot- 
ing as a note payable to bearer, or transferred 
by delivery. In the latter case, the person mak- 
ing the transfer does not thereby become a party, 
nor does he incnr the obligation or responsibility 
belonging to an indorser. 

This doctrine was settled by Lord Holt in Gov. 
and Co. Bank of England v. Newman, I Lord 
Raym. 442, and is adopted by all the late text 
writers. 

It has been attempted, hnvnver, to create a 
liability, not in virtue of any contract contained 
in the indorsement or delivery of theinntruincnt. 
but opon a leg d implication th 1 1 there i* in every 
such case a warranty that the instrument in 
genuine, and should it prove a forgery, he who 
has transferred it must refund to the propor 
party the money he may have received. 

This assumption places notes and bills on the 
ssme footing with merchandise or any other com- 
modity that may have been the subject of sale, 
and requires bim who may have received an 
equivalent for an instrument subsequently proved 
to be worthless, to place the party to whom it 
has been delivered in •• statu quo." 

Now it is not to every case, even between 
vendor and vendee, that the rule, thus ascertain- 
ed, oan apply ; for an artiole of merchandise, 
sold without warranty, where the buyer and 
seller have eqnal opportunity to inspect it, and 
both are equally ignorant of inherent defects, 
there oan be no oomplaint if a defect is after- 
wards discovered. It is only when there is con- 
cealment, misrepresentation, or fraud, that the 
seller becomes responsible to the buyer. 

We are not surprised at the apparent confusion 
which exists in the statement of the question by 
some modern writers upon commercial law ; and 
in the adjudications even of courts who have fol- 
lowed their diota without careful examination. 
The difficulty in pert, is found in the fact that 
many of these treatises, when first published, 
were unpretending volumes, briefly, yet clearly, 
stating legal principles, and referring to decisions 
equally brief: but edition after edition has been 
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multiplied until the points once settled have 
become obscured by redundant language, an- 
nouncing a former dootrine merely in a new form, 
and the courts have too often been content with 
quoting oases without tracing the principles to 
its origin. 

They would seem to have forgotten the maxim : 
" Melius est peter e fontes, quam aeclari rivulos." 

And thus it is we find in the discission of the 
point we are about to determine, such a variety 
of views ; poaitive assertions afterwards qualified 
on the same page, while they impress upon the 
reader no definite idea of what the law is ; or 
the statement is so broadly made, that it partakes 
rather of assumption than of matured opinion. 

We feel at liberty, therefore, to exercise our 
own judgment, and we think the conclusion to 
which we have arrived is fully sustained upon 
legal principles. 

There is no averment in the plaintiff's petition 
of the manner in which he became the owner of 
the note, nor yet that ho paid value, or gave 
anything as an equivalent We uv»y fairly pre- 
sume, then, he purchased it in the ordinary way 
in market, no represen ation being made by the 
defendant other than the implication that legally 
follows his qualified indorsement. There is no 
fact before us which imputes unfair dealing or 
fraud to the iodorser ; bis liability is oluimed 
simply upon the ground that his assignment was 
a virtual warranty of the genuineness of the 
note. 

It is then the ordinary case of the owner of a 
bill sending it into the market for sale, or offering 
it himself to a purchaser, acting meanwhile in 
good faith, not oonoealing any knowledge he may 
have, proper for the buyer to know, giving no 
verbal opinion even that the instrument is valid. 

A similar case in principle is found in Fenn v. 
Harrison, 8 T. R. 759, where Lord Eenyon said: 
" It is extremely clear that if the holder of a 
bill of exchange send it to market, without in- 
dorsing his name upon it, neither morality nor 
the laws of this country will oampel him to re- 
fund the money for whloh he has sold it, if he 
did not know at the time that it was not a good 
bill. If he knew the bill to be bad, it would be 
like sending out a oounter in circulation to im- 
pose upon the world instead of the current 
coin." 

So it was held in Parker v. Kennedy, 2 Bay S. 
C. 392, •* thai a bare assignment implies n* 
warranty, but only an agreement to permit the 
assignee to receive the debt to his own use." So 
in Cumminys v. Lynn. I Dallas 449, and in 
Robert torn. Vogle, Id. 156, where Judge Shippen 
decided, that an indorsement at common law 
amounts only to an assignment of all the property 
in the bill or note without making the assignor 
responsible. 

A sale of the note, therefore, as of any other 
commodity, imposes no liability upon the vendor, 
simply by the act of sale. It is a purchase by 
the buyer without warranty, and the rule of 
41 caveat emptor" will apply. 

If, however, a note is given with a restricted 
indorsement, in payment of a precedent debt, 
the better opinion is, if the instrument is after* 
wards ascertained to be forged, the party receiv- 
ing it shall not be the loser ; he is still to be re- 



munerated for the sum originally due. The 
thing received having proved to be valueless, the 
original claim revives. 

Not so where the note is disposed of by sale. 
" While it may be olaimed," says Judge Story, 
Prom. Notes, { 118, "that he who transfers a 
note by delivery, warrants in like manner that 
the instrument is genuine and not forged or 
fictitious, unless where it is sold as other goods 
and effects by delivery merely, without indorse- 
ment, in which case it has been decided that the 
law in respect to the ssle of goods is applicable, 
and there is no implied warranty." 

So in Ghitty on Bills 246, " Where a transfer 
by mere delivery is made only by way of tale of 
the bill or note, as sometimes ooours, or in ex- 
change for other bills, or by way of discount, and 
not as a security for money lent, or when the 
assignee expressly agrees to take it in payment , 
and run all rinks; bo haa, in general, no right 
of action against the assignor, if the bill turn* 
out to be of no value." 

This view of the question relieve? it of all rca* 
difficulty, and placed the liability of the ind<>r*er 
or assignor upon a satisfactory ground. And 
we thus find the law determined in the very 
thoroughly considered case of Baxter v. Darand, 
29 Maine 431, where Judge Shepley, giving the 
opinion of the whole court, held that *• One who 
sells a promissory note, by delivery, upon which 
the names of indorsers have been forged, is not 
liable upon an implied promise to refund the 
money received therefor, if he sold the same as 
property and not in payment of a precedent 
debt, and did not know of the forgery " The 
learned Chief Justice carefully examined the 
conflicting oases, and distinguishes very clearly 
the real question in controversy. He admits the 
authority of Jones v. Ryde y 6 Taunt. 488; 
Fuller v. Smith, 1 Car. and Payne 197 ; Cammidgt 
v. Allenby, 6 B. & C. 873 ; Collyer v. Drigham, 

1 Meto. 646; but very properly confines them to 
the case of payment for a previously subsisting 
debt. 

This case is quoted with approbation by Judge 
Story, Prom. Notes, $ 18ft, and relied on as the 
leading authority by Judge Eoclesron, in the 
case of Rinenan v Fisher, 12 Maryland 197. 
where the same point in directly decided, follow- 
ing out not only the ruling of Judge Shepley, 
but adopting the greater part of his argument. 
It is also referred to by Professor Parsons, in 
bis late work on Bills and Notes, vol. 2. 589, 
690, to support the same doctrine, which if* 
stated in the text of his work very fully and 
without any reservation. 

In a former part of the same volume, page 88, 
in a note, it is said, the distinction taken in the 
ease in Maine does not seem to have been welt 
founded ; but whether the author is responsible 
for this note or not, we oannot say ; we should 
rather believe 'bis unqualified approval of the 
same case, after he had oomposed nesrly six hun- 
dred pages in addition to what be then had writ- 
ten, expresses his true opinion, more especially 
as he again reiterates the doctrine in the same 
volume, page 601. The case WheeUr v. FowU, 

2 Hardy, 149, decided by our late brother Spen- 
oer, does not conflict with the role we find so 
well established; it was determined upon its 
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peculiar circumstances, the whole evidence being 
bean), from which a representation, other than 
the sale and delivery of the note, might have 
been inferred. 

We are all of opinion that the pleadings in 
this case present no cause of action against the 
defendant, upon his indorsement. There is no 
fraud alleged in the transfer ; no prior debt ex- 
isting, for which the note was taken ; no represen- 
tation made beyond the fact of indorsement, 
without which we hold there could be no recovery 
hy the plaintiff. 

The demurrer will be sustained, find the caone 
remanded. 

(Note by Editor of American Law R»gittcr) 

The Importance of the question involved in the foregoing 
ease, and the want of en tire uniformity In the derisions Id 
regard to it, erem to justify the space which we have de- 
weed to the very able and carefully reasoned opinion of the 
keratrd judge, and we should not feel called to add anything 
Bore, if w* did not consider that the tendency In regard to 
the subject which the case encourages waa In the wrong 
direction. 

The weight of authority still is, unquestionably, in favor 
of die early doctiine of the book*, that one who passes a 
aote or bill by mere delirery assumes an implied obligation, 
io all cases, unless there Is something to show a different 
purpose, thai the same is genuine and what it purports to 
U upon Its face, and that he has the legal right to transfer 
the title to the instrument. This Is nothing more than the 
vendor of goods, without express warranty, assumes, by 
implication of law. 

It Is distinctly affirmed in the case of Qurruy r. Warner tUy, 
2S Kng. L. * Eq. '260, s. o. 4 Kll. A Bl. 18*2, that the vendor 
of a bill of exchan e, though no party to the bill, is respon- 
sible tcr its genunlneness; and, if it turns out that the 
name of one of the parties is forged, and the bill becomes 
valueless, he is liable to the vendee, as upon a failure of con- 
•}deratl«m. In this ease the name of the acceptor upon 
whose credit the bill was discounted by the plaintiffs proved 
to have been forged by the drawer, the defendant having 
procured the discount, bat declined to give any guarantee 
to regard to the bill, but had no knowledge of the defect in 
the bill. 

The sane, or a similar, question Is discussed in GantperU 
y. RxrUdU 24 Euc I* * Eq. 150, wheie the bill purported 
to be a foretgo bill, and waa unstamped It proved to have 
kteen made in London, and was therefore void, for want of a 
«t«mp. The Court of Queen's Bench bnld, thtt the vendor 
of « bill of exchange impliedly warrant* that It Is of the 
M:»d acd deaeripiion that it purports to be on Its face, and 
'hat the vendee might recover back the price of the bill, as 
tip.o a failure of consideration. 

These deeJiuons were made as late as 1864. and have never 
been questioned in England, as far as we know. There is 
bo question, we think, that they sre in strict analogy with 
'•tb*r portions of the law of contracts applicable to sales of 
pereoaal property and of choses In action, and that they 
will be maintained In England. There should therefore, as 
it seems to us, be some very persuasive reason to jmrtlfy a 
departure from them and establishing a different rule In 
this country. The main current of American authority 
»eems to be strong in the same direction. 

It is so declared by the most approved text- writers. Mr. 
Justice Sroar, Promissory Notes, {118, says : H In the next 
place he (the vendor of a note, without express guaranty) 
warrants in the like manner, that the Instrument is genuine, 
sad not forged or fictitious," citing Bayley on Bills, eh. 6, { 
3, p. 170, 5th ed. ; Chltty on Bills, 269-271 ; Id, eh . 6, p. 244, 
9th ed. ; Id. p. 864, 836 ; and many decisions, English and 
American. The law is stated iu the same terms in Parsons 
on Notes and Bills, vol. 2, p. 37. 

The learned judge In the principal ease seems to Infer that, 
iwcsuse the case of Baxter v. Dttren, 29 Me. Rep. 434, Is re- 
ferred to by these text-writers, that he may fairly count 
upon the weight of their testimony In favor of the soundness 
*f that ease. But Mr. Justice 8tost deceased many years 
Wfore the date of that decision : and Professor Parsons does 
not attompt.to settle the law upon the point, but contents 

R 1 "' the present state 

lustrated by the 
feasor Parsons did 
m we should have done; he gave all the decisions, and then 
gave hi* adherence to the preponderating side. 

The question Is examined In Cabot Batik v. Marion, 4 Gray 
1M, by a learned jurist, to the weight of whose authority 



himself, as most text-writers do, by giving the present state 
of the authority, which is 'sufficiently Illustrated by the 
kerned judge In the principle case. P ro fe ssor Parsons did 



we have all been long accustomed to refer with unhesitating 
confidence. This distinguished Judge states the rule much 
in the same terms before quoted from Mr. Justice Sroar. : 



It seems to fall under a general rule of law, that, in every 

the vendor impliedly warrants that 

the article is In fact what It Is described and purports to be, 



sale of personal property, the vendor imp 



and that the ven lor has a good title or right to transfer it." 

The rule Is stated by an eminent Jurist In Connecticut, 
Mr. Justice Ellsworth, In Terry v. Bisiell, 26 Conn. Rep. 
23, much In the same terms, quoting the very language of 
Chief Justice Shaw, as stated above. 

In Thrall v. JfeweU. 19 Vermont Rep. 202. the rule is laid 
down la mdeh the same terms by Judge Hall. 

And In Aldrich v. Jackson, 5 R. I. Rep. 21 R, Chief Justice 
Ames says : " The vendor of a bill or note, by the very a* t 
of sale, impliedly warranto the genuineness of the signa- 
tures of the pirties to it." 

And in New York, since the early ca«e of Marble v Hit 
field, 2 Johns 466, it seems to have been regarded a* settled , 
that a payment in forged paper Is no payment, upon the 
ground of an implied warranty of genuineness. Bui in the 
late case of Ketchum v. Bank of Commerce, 19 N. Y. Court 
of Appeals 499, ft was held, by a divided court, that, if the 
forged psper was sold, there was no implied warranty of 
genuineness. This seems to be substantially the distinction 
upon whioh all the exceptional caws have attempted to 
stand. It Is found, or the germ cf it, in the early case of 
EttiM v. Wild, 6 Mass. Rep. 821, where merchandise was sold 
and a promissory note, which proved to be a forgery, taken 
for It Parsons, 0. J., held, In delivering the opinion of the 
full court, that if the note were, by the Intention of the 
parties, sold and payment accepted in " rum," the defendant 
was not responsible as for an implied warranty of the 
genuineness of the notes. *• But if the plaintiff intended 
to sell the rum for money, and the defendant intended to 
buy rum, and the payment by the notes was not a part o 
the original stipulation, but an accommodation to the defen 
dant : then he has not paid for the rum, and the action is 
maintainable." 

Now we think it fair to say, that when one exchanges 
rum for promissory notes of a third party, or what 
purports to be. such, and gives no express warranty, the 
implied warranty is the same on the party as of the other. 
And If the rum proves to be something else, as a preparation 
of a deadly character, of no value for any purpose, or if It 
proves not to have been the property of the vendor, bnt of 
another wbo.'recUUms It, or if the note proves to be a forgery, 
or stolen under sneh circumstances that no title It* conveyed 
by the vendor, either party will be liable to make good the 
loss to the other, upon the Implied warranty of the thing 
being what it purports to be, and that the vendor had good 
right to sell as he did. And It is idle to attempt to escape from 
the question fairly presented, by asking a jury to conJw»ture 
whtther it was a sale of the no'e, and accepting payment in 
rum, »• for the accommodation of the purchaser.'* or a sale 
of rum, and accepting payment In the note, for like accom- 
modation. And it seems to us, that if surii a distinction hud 
been first stated, |by some Jndge or writer, less known to 
fame than the distinguished Chief Justice of Ma>rarhu.<uiet*, 
whose word went for law In his time, it would scarcely have 
been taken up and acted upon by so many eminent courts 
as this already has been. It is, In fact, however much it 
may have been indorsed, nothing more than a refinement, 
too nles fur common apprehension. 

But It is proper to say that this whole doctrine of the 
existence of any such distinction being nyrintainable Is en* 
tlrely repudiated In a very recent case In Massachusetts, 
Merriam v. Hbfoott, 3 Allen 258. And we cannot, more to 
our own mind, express the want of foundation for any such 
distinction, than by quoting the language of the very able 
and learned Judge, Mr. Justice Chapman, who gave the 
opinion of the court In the case last cited: "There are two 
cases which state a distinction in regard to this implied 
warranty that Is not recognised In the other cases," citing 
EBit v. Wild, supra, and Baxter v. Buren, turn, to which 
may now be added Fisher v. IAcman, 13 Md. Rep 497, and 
the principal case. Mr. Justice Chapman continues: **If 
this Is the law of this Commonwealth, then the plaintiff can • 
not recover * * ; but It Is difficult to see any valid rea- 
son lor such a distinction. Whether the purchaser pays 
cash or discharges a debt In payment for the forged paper, 
the injury is the same to him. There Is In both ca>e* a 
failure of consideration, growing out of a mistake of facts. 
The actual contract and the Implied understanding as to 
the genuineness of the note is in both cases the same. And 
we think that the authorities, which hold the seller to an 
implied warranty, in such case, that the note Is genuine, are 
In conformity with the principles of sound reason and Jus 
tke. and with the understanding of the parties in making 
such a contract;" citing the earlier cases of Cubot Bank v. 
Marian, sapm, and LobdeU v. Baker, 1 Met 193, as having 
already virtually overruled Etlii v. Wild. 

I.F.B. 
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GENERAL CORRESPONDENCE. 

Act 0^1865 amending Insolvent Act of 1864 
— Schedule of creditors. 

To the Editors of the U. C. Law Journal. 

Gentlemen, — Would you be so good as to 
inform me in the next issue of your valuable 
Journal, whether, under the amended Insol- 
vent Act of 1864, it is necessary for an insol- 
vent, when making an assignment of his estate 
and effects under said Act to the official 
assignee, to attach a schedule of his creditors 
to such deed of assignment 

And oblige, truly yours, 

T. Theobald. 
WoodviUe, July 11, 1866. 

[There appears to be some doubt upon this 
point Sec. 2 of the amending act says, that 
a voluntary assignment may be made " with- 
out the performance of any of the formalities 
or the publication of any of the notices re- 
quired by sub-sections one, two, three and 
four of sec two of said Act," of 1864. Sub- 
section one here alluded 4o, amongst other 
things, requires a schedule of creditors to be 
prepared and exhibited at the meeting called 
by advertisement ; and sub-section 6 of same 
section, which is not referred to in the amend- 
ing Act, provides for the execution of the 
assignment, and that " a copy of the list of 
creditors produced at the first meeting of 
creditors, shall be appended to it" Hence 
the difficulty. 

It might reasonably be argued that where 
a list of creditors is produced at such meeting, 
which meeting even did not in fact take place, 
no copy of such document could be appended. 
And in furtherance of this view it may be 
urged, that the object- of the amending act is 
to simplify, and expedite the steps necessary 
to place the property of an insolvent in such 
a position as to be equitably divided amongst 
all his creditors ^ whilst on the other hand it 
is doing no great violence to the language used 
to interpret the words of sub-sec. 6 to mean 
" a list of the creditors of the insolvent shall 
be appended to it;" and besides this the 
amending act makes no reference in terms to 
this 6th sub-sec. of sec 2 of the act of 1864. n 
The result is, that while we cannot say the 
schedule should at the time of the assignment 
be attached to the deed, it would in all cases 
where that course is practicable, be desirable 
to adopt it — Eds. L. J.] 



To the Editors op the U. C. Law Journal. 

Gentlemen, — Will you please inform me, 

1st To what extent parties are responsible 
who give advice on titles to land ? 

2nd. Who are liable in Canada in such 
cases? 

8rd. What are the grounds of their liability ? 

4th. What is the remedy which a purchaser 
has against his adviser in a case where by his 
advice he pays out a sum of money for land, 
and afterwards loses the land bought through 
a bad title ? 

5th. What is the liability which a con- 
veyancer will incur for an incorrectly drawn 
deed or lease ? 

6th. Have any cases of the above kinds 
been decided in Canadian courts, and on what 
grounds were decisions given ? 

By kindly giving fuil answers to the above 
questions in your next issue you will confer a 
great favour on, 

Yours truly, 

A Subscriber. 



[Our correspondent t\ ould be, we are afraid, 
rather a hard task-master. His questions, 
though certainly sufficiently general, and pro- 
bably also of general interest, can scarcely be 
answered within the limits that we can devote 
to answers to correspondents. We may, at 
some future time, be in a position to return to 
the subject opened by his exhaustive queries. 
But at present we can only suggest to any of 
our readers, who have time and inclination for 
the task, to give the public the benefit of their 
researches on the questions submitted. Some 
of these questions indeed forcibly recal to our 
mind that which we have so often condemned, 
namely, that persons devoid of learning and 
to a great extent irresponsible should be allow- 
ed to compete on equal terms with those who 
have spent their time and money on qualifying 
themselves for the practice of their profession, 
to the great injustice of the latter, and to the 
detriment of the public. — Eds. L. J.] 

MONTHLV repertory. 



COMMON LAW. 

G. P. June 2. 

Scott, P. 0., v. The Uxbbidoi and Rickm ass- 
worth Railway Company. 

Tender under protest is a good tender. 

Manning v. Lunn % 2 C. & K. 13, confirmed. 14 
W. R. H93. 
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Monthly Repertory. 



C. P. 



Conn illy v. Brbmneb. 



June 4. 



Practice — TSme to plead — Signing judgment on 
Saturday— Reg. Qen. 1866. 

By Reg. Gen. 1856, "it is ordered that the 
service of pleadings, <fcc., shall, on Saturday, be 
made before two o'clock, p.m. If made after 
two o'clock, p.m. on Saturday, the service shall. 
be deemed as made on the following Monday." 
Tbe defendant's time for pleading expired on 
Saturday, and the plaintiff signed judgment at 
4.45 p.m. on that day, no plea having then been 
de ivered. Held, that notwithstanding the above 
rale, the defendant had all Saturday to plead. 
and that the judgment should be set aside. 14 
W. R. 781. 



H. of L. June 5. 

Thb Mersey Docks and Habbour Board v- 
Pen hallow and Others. 

Thb Mersey Docks and Harbour Board ▼. 
Gibbs and Others. 

Negligence— Public body constituted by Act of Par- 
liament receiving no profit from th*ir office — 
Liability for d* fault of servant 

The Mersey Docks and Harbour Board were 
constituted by Act of Parliament a corporation 
for the purpose of managing, repairing, and 
maintaining the Liverpool Docks, and were em- 
powered to levy oertain tolls on all ships using 
tbe docks, which tolls were to be need exclusively 
for certain public purposes specified in their Act 
of Incorporation. The members of the Board, 
neither in their individual nor corporate capaci- 
ties, received any profits, directly or indirectly, 
from tbe tolls so levied. At the entrance to one 
of the dojcka a bank of mud had accumulated, 
which rendered it dangerous for the purposes of 
navigation (the dock being nevertheless kept 
open for the public), and this was known to the 
servants of the Board, and the Board itself either 
knew, or was negligently ignorant of the fact. 

A ship, in entering the dock, struck against 
tbe bank of mnd and was injured. 

Held (affirming the judgment of the Court of 
Exchequer Chamber), that the Board were liable 
to make good the loss sustained by the owner of 
tbe ship and the owner of the cargo. 14 W. R. 
872. 



C. P. 



Waxes by v. Gouldstonb. June 9. 



Costs — Balance of claim after set-off — County 
court— 16 £ 16 Vict. «. 64—19 £ 20 Vict. c. 
108, s. 24. 

To an action in a superior oourt, brought to 
recover more than £60, the defendant pleaded, 
aad proved before an arbitrator, a set-off, whioh 
reduced the amount recovered to less than £20. 
Tbe set-off was not admitted on the writ nor in 
tbe particulars. 

Held, that the plaintiff was entitled to his costs, 
as the set-off was not an admitted set-off within 
tbe 19 & 20 Vict. o. 108, s. 24, and a plaint could 
not have been entered in the oounty court. 14 
W. R. 899. 



EX. June 12 

Bickford y. D'Aroy and Beach ey. 
Interrogatories— Bona fides — lendency to crim- 
inate. 
Interrogatories, if put bond fide to make out 
the case of tbe plaintiff, will not necessarily be 
disallowed because the answers may tend to 
criminate tbe defendant. 

Baker v. Lane, 13 W. R. 293, explained. 14 
W. R. 900. 

Q. B. Reg. v. Stephens. June 14. 

Nuisa ice — Indictment — Liability of master for un- 
authorised act of servant. 
Although a proceeding by indictment for a 
nuisance is criminal in form, the same evidence 
that would support a civil aotiou for an injury 
arising from the nuisance will support tbe indict- 
ment. 14 W. R. 869. 



S. 



S. 



c. u. 

In re Fennerstein's Champagne. 
Evidence — Res inter alios aota. 
Letters written by third persons in due course 
of business are admissible to prove facts relating 
to that business whioh the writers might have « 
proved if summoned as witnesses. 14 W. R. 
890 ; Am. Law Reg. 



CHANCERY. 



L. J. 



May 26, 28; June 1, 12. 
Rb Tempest. 
Trustee — Appointment — Discretion of Court — 

Princirles upon which the Court Acts in the 

appointment of new trustees. 

Although the Court, in appointing new trustees, 
exercises its discretion, that is not a mere arbi- 
trary discretion, but one in the exercise of which 
the Court is guided by general rules and princi- 
ples. 

The following rules were laid down : — 

(1) The Court will regard the wishes of the 
author of the trust, if expressed or clearly to be 
col | eo ted from the instrument creating tbe trust 

(2) The Court will not appoint a trustee with 
a view to the interests of some of the cesteux que 
trustent in opposition to the wishes of the author 
of the trust, or to the interests of others of the 
cesteux que trustent. 14 W R. 860. 



L.J. 



Ex parti Ensbt. Rb Ensby. 



June 11. 



Bankruptcy Act 1861, *. 86— Debtor's own petition 
for adjudication of bankruptcy — No assets. 
The mere fact that a debtor has no assets is, 

in the absence of fraud, no reason against his 

obtaining an order of discharge upon his own 

petition. 14 W. R. 849. 



V. c. w. 



Burr v. Walmslby. 



June 19. 



Practice — Examination ex parte previous to the 
hearing — Examiner* e objections to questions. 
Although, by the order of the Court on evi- 
dence, dated February 6, 1861, the examination, 
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Monthly Repertory — Review — Appointments to Office, Ac. 



before an examiner, of a witness called ex parte 
in order that bis evidence may be used at the 
hearing of a cause, is to be deemed an affidavit, 
the examiner is not on that aocount bound to take 
down the answers to improper or irelevant ques- 
tions. He should not, howeter, refuse to take 
down answers, except when it is clearly evident 
that such answers could not possibly be evidence. 
14 W. R. 888. 



Yabbinqton v. Lyon. 



U. C. 

Insolvency — Pleading — Administration, 

A voluntary assignment to an official assignee 
under the Insolvent Aot of 1864 (see 2), is not 
valid unless acoepted by the assignee. 

Every material allegation in a bill should be 
positive ; and an allegation that, so far as the 
plaintiffs know, an assignee had not accepted the 
assignment exeouted by an insolvent, was held 
insufficient. 

An assignment by an administratrix, of a 
mortgage, part of the assets of the intestate, 
was held valid, though not therein stated to be 
executed as administratrix 12 U. C. Chan. 
Rep. 808. 



Mathews v. Bury eh. 



U. 8. 

Surplus moneys f.om sale of mortgaged land under 
foreclosure. 

The surplus moneys arising on a sale of land 
under a mortgage foreclosure, stand in the place 
of the lsnd, in respect to those having Hens or 
vested rights therein, and the widow of the owner 
of the equity of redemption is entitled to dower 
in the surplus, as she was in the land before the 
sale. 

Where the widow of a mortgagor is made a 
party defendant in a foreclosure suit, but omits 
te appear or assert her claim for dower, Bhe is 
not barred of her action for her share of the sur- 
plus moneys by any order for their distribution 
made in the foreclosure suit. 

Nor is she barred from bringing such an action 
against the person to whom the surplus moneys 
were assigned in the foreclosure suit by reason 
of her neglect or omission to assert her claim, on 
being made a party to a suit brought by that 
person, for the settlement and closing of his trust 
as assignee of the mortgagor. 6 Am. Law 
Reg. 570. 



PROBATE. 

Sir J. P. W. Mtebs t. Gibbon. April 28. 

Will — Attesting witnesses denying signatures — Evi- 
dence of attorney who woe present and others 
proving its genuineness— Conflict of evidence. 

Where two persons' names appeared as attest- 
ing witnesses to a will, and the attorney who 
drew the will, and who was present during its 
execution, swore that these persons had duly 
signed the will as attesting witnesses, and other 
persons who knew their handwriting swore that 
the writing was theirs, but they themselves, 
though admitting a striking resemblance between 
the signatures to the will and other signatures 



of theirs produced, denied having signed the will, 
and swore that the signatures to it were forgeries. 
The Court, being satisfied that the signatures 
were genuine, notwithstanding the denial of the 
witnesses, admitted the will to probate. 14 W. 
R. 901. 



REVIEW. 

The Upper Canada Law List. By J. Ror- 

dans, Law Stationer. Toronto: W. C. 

Chewett & Co. 

A fifth edition of this useful little book has 
come to hand, and is a welcome « Edition to 
the " furniture" of a lawyer's office. 

The alterations from time to time in the 
officers of courts, and the residences, agents, 
Ac, of practising attorneys and solicitors, re- 
quire some such chronicle as this, whilst at the 
same time it contains much other useful infor- 
mation in an accessible shape. The book is 
now so well known to the profession that 
further comment is unnecessary. In arrange- 
ment and appearance it is similar to the 
former editions. 



APPOINTMENTS *TO OFFICE. 



NOTARY PUBLIC. 

JANES HOLDBN, of the Town of Whitby, Esquire, to 
bo a Notary Public for Upper Conada. 

MICHAEL JOSEPH MlOXAMARA. or Napanee, Esquire, 
Attorney-at Law, to be a Notary Public for Upper Canada. 

SMITH CORBYN BLANCHARD DEAN, of HOIbrook, 
Esquire, Attorney-at-Law, to be a Notary Public for Upper 
Canada. (Gazetted July 7, 1866.) 

JOHN C. HoMULLBN, of Orillla, Esquire, to be a Notary 
Pnbtio for Upper Canada. (Gazetted July 14, 1866.) 

SAMUEL ;GLYN MoOAUGHEY, Esqniro. A Harney at- 
Law, to be a Notary Public for Upper Canada. 

WILLIAM HARVIR, of the Tillage of Caiod-aia, Esquire, 
to be a Notary Public for Upper Canada, (Gazetted July 
28,186* 

CORONERS. 

CARMEN MAGNES GOULD, Require, M. D., to be an 
Associate Coroner for the United CounUen of Northumber- 
land and Durham. Gazetted July 7, 1860.) 

LETT J. WXATHERBT, of Dunnvtlle, Require, to be an 
Associate Coroner for the County of Haldimand. (Gazetted 
July 14, 1869.) 

DONALD MoMILLAN, of the Tillage of Alexandria, 
Require, to be an Aseodated Coroner for the United Coun- 
ties of Stormont, Dundee and Glengarry. (Gazetted July 
28,1806. 



TO CORRESPONDENTS. 

J. B. &, thanks. Ton are quite correct in your supposi- 
tion. "T. T." and "A 8rascuBia," nnder Gihdul Cos- 



Qarriffenda.—On page 188, second column, for "sec. 6, 
sub-see. 7,* read "see, 6, sub-see. 17," and " rscorerable with 
coits," for *' reoorerable without costs." 
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Law Bills of Last Session. 



DIARY FOR SEPTEMBER. 



1. Satvr.. Paper Day Common Pleas, New Trial Day 

Qneeu's Bench. 

2. SUN... 14tt Sunday afUr Trinity. 

3. Mon... Paper Day Queen's Bench. New Trial Daj Com- 

mon Pleas. Recorder's Court sits. Last Day 
Notice of Trial County Court. 

4. Tvee. .. Paper Day Common Pleas. New Trial Day 

Queen's Beach. 

5. Wed... Paper Day Queen's Bench. New Trial Day Com- 

mon Pleaa. 

6. Tkurs.. Paper Da* Common Pleaa. 

7. Friday. New Tilal Day Queen's Bench. 
S. S*tnr~. Trinity Term ends 

9. RUN... 1KA Sunday after Trinity. 
11. Toes... Quarter Sessions and County Court Sittings in 

eadi County. La*t day for serried for York 

and Peel. 
16. SUN... 1«A Sunday after Trinity. 
21. Prldiy StMxUtftew. Declare for York and Peel. 
25. SUN... Ylth Sunday after Trinity. 
29 Satur.. SL Michael. Michaelmas Day. Last day for 

notice of Trial for York and Peel. 
30. SUX.~ 19ih Sunday after Trinity. 



TKB 



Ipptr Canafa $ afo Journal 



SEPTEMBER, 1866. 

LAW BILLS OP LAST SESSION. 

A short review of the legislation that took 
place during the Fifth Session of the Eighth 
Provincial Parliament will he peculiarly inte- 
resting, in view of the statement made in the 
Governor General's closing speech, that it is 
"the last session likely to he held under the 
Act for the union of the two Canadas." It 
has been a session of much labour to the legis- 
lature, and we may hope of some profit to the 
country. 

The number of Acts which have passed are 
one hundred and seventy-six, besides one 
reserved for the consent of the Queen. Of 
these, the large majority are of a local or 
private nature — such as acts for granting or 
amending charters of various companies, or 
providing for some special case ; some refer 
exclusively to Lower Canada ; whilst, of the 
remainder, we may class about fourteen as 
acts having peculiar relation to law, or 
its due administration, besides others of 
great general interest, such as the Municipal 
and Assessment Acts — acts to prevent the 
unlawful training of persons to the use of 
arms— to provide for the issue of Provincial 
notes— respecting the Militia, and its mainte- 
nance — to regulate the egress from public 
buildings — to amend the Medical Act, and 
the Act for the protection of sheep, Ac, Ac 



The law bills which have received the Royal 
Assent, and to which we intend at present 
principally to refer, are as follow ; — 

1. An Act to amend Chapter 98, Con. Stat 
tT. C. This act makes further provision for 
the. prosecution and punishment of lawless 
aggressors against this country and its peace- 
able inhabitants. It will be found in full in 
another place. 

2. An Act to amend the Act respecting the 
Court of Impeachment in Upper Canada, 
which introduces some new provisions in 
respect to the mode of procedure under the 
act, and makes it applicable to Recorders as 
well as County Court Judges. 

3. An Act respecting the hearing of causes 
in the Court of Chancery, which empowers 
any one of Her Majesty's Council, learned in 
the law, at the request of the Vice-Chancellors, 
to hold the sittings of the Court of Chancery 
for the hearing of causes, and therein to u pos- 
sess, exercise and enjoy all the powers and 
authorities of a judge of the said court" We 
transcribe this act for the benefit of our 
readers, merely referring to the remarks we 
have before now made with reference to this 
" slip shod" attempt to remedy the evil arising 
from the suicidal policy of overworking the 
judges, 

4. An Act to amend an Act respecting the 
Superior Courts of Civil and Criminal Juris- 
diction in Upper Canada. This is also given 
in full in another place, an important addition 
having been made to it subsequently to its 
first introduction. We conceive that the main 
features of it, namely, doing away with Trinity 
Term, and adding a week to both Easter and 
Michaelmas Term, and enabling the courts to 
hold sittings in Banc for the hearing of special 
cases and motions for new trials, &&, will be 
of great convenience. It has been a subject 
of remark, that more work is done during the 
latt week of one term than in the fint week 
of any other two terms put together; besides 
this, Trinity Term comes at an inconvenient 
season. The power which is given to the 
courts to hold sittings in vacation will do 
away with any inconvenience that might 
arise from there being only three terms in the 
year. 

6. An Act to amend the law of Crown and 
criminal procedure and evidence at trial in 
Upper Canada. This act is not altered from 
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the bill as originally introduced, and is to be 
found at page 173 of this volume. 

6. An Act to amend the Common Law Pro- 
cedure Act This was also printed by us, as 
introduced, (p. 171,) it will not therefore 
be necessary to give it again ; but it is to be 
observed, that the fifth section of the bill, as 
introduced, relating to sheriff's poundage, has 
been struck out This section was evidently 
designed to relieve sheriffs from what they 
considered to be the injustice of depriving 
them of their poundage, after a levy had 
actually been made, and the writ satisfied 
under pressure of the writ, though not directly 
by the action of the sheriff, according to the 
doctrine laid down in Buchanan et al. v. 
Frank, 1 U. C. L. J., N. S. 124, and other 
cases ; the amendment being intended to bring 
the rule back to that given by Mr. Justice Burns 
in Morris et al v. Boulton, 1 Cham. Rep. 60. 
the Legislature, however, did not see it in 
this light, being somewhat influenced, it is 
said, by considerations which should not have 
affected their judgment The amendment is 
needed in the interest of sheriffs, and would 
not, we think, unduly prejudice suitors. The 
second section of the act provides for the recov- 
ery of interest on claims after verdict, instead 
of after judgment, as formerly, thus getting rid 
of a difficulty often felt by practitioners, but 
which reached its climax when it touched 
such an immense sum as was in litigation in 
the cause celobre of The Commercial Bank 
v. The Great Western Railway Company. 

7. An Act to amend the law of Upper 
Canada relating to Crown debtors. This was 
passed as introduced. It puts the Crown in 
the same position as regards its debtors, (so 
far as bonds and other securities referred to 
in Con. Stat XJ. C. Cap. 6 are concerned,) as 
an ordinary creditor. It is doubtless all very 
well that the Crown as representing the pub- 
lic should be protected, but there is a limit to 
everything, and the public would be more con- 
venienced by the repeal of this act than the 
reverse. 

8. An Act respecting persons in custody, 
charged with high treason or felony — another 
measure to ensure the safe keeping of those 
afflicted with the Fenian disorder or otherwise 
dangerous to the well being of the state. 

9. An Act for more effectually securing the 
liberty of the subject. This is an important 
addition to the Statute Book and is taken from 



the English Act with some additions and 
alterations. We had intended giving a 
copy of it, but want of space forbids. 
The effect of it is to extend the remedy given 
by the writ of Habeas Corpus, and it makes 
provision for the more effectual and easy relief 
of parties in custody. 

10. An Act to amend thelaw in respect of 
view by jurors. This provides that a view by 
jurors in civil and criminal cases may be had 
out of the County or Union of Counties in 
which the venue is laid, and it repeals sec 124 
of Con. Stat U. C. Cap. 81. 

1 1. An Act to amend the law respecting the 
appointment of Recorders. 

12. An Act to amend the Act respecting the 
administration of justice in the unorganized 
tracts. 

18. An Act to amend the law respecting 
appeals in cases of summary convictions and 
returns thereof by justices. These last three 
are not of much interest to the profession, a 
remark which does not apply to the last of 
this series that we shall notice, that is to 
say:— 

14. An Act to amend the act respecting 
attorneys-at-law, a copy of which has already 
been given to our readers (p. 178.) The 
Benchers have had the subject referred to in 
this act, that is to say the new scheme for 
reporting, before them this term for discus- 
sion ; but of this more anon. 

The Act of most general importance per- 
haps to the country at large is the Municipal 
act We are not, we are sorry to say, in a 
position to give any thing of a resume of it at 
present, having been unable as yet to obtain 
a'copy which can be relied on as correct, owing 
to the corrections and alterations that have 
been made in it Of a cognate nature is the 
act to amend and consolidate the assessment 
acts. Farmers and others in that line will be 
interested doubtless in an amendment of the 
act for the protection of sheep which can only 
be said to be of remote interest to the profes- 
sion. Office-seekers in general, and office-seek- 
ers amongst the lawyers in particular, will 
be more interested by the act to complete the 
separation of the County of Peel from the 
County of York. There seems to us to be 
but little use in the separation of Peel from 
York except the formation of a few more 
offices ; but the separation is an accomplished 
feet, and it only remains for us to hope that 
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proper and efficient officers will be found to 
administer the affairs, judicial and otherwise, of 
the County of Peel. Of one thing we are 
confident, and that is, that they will go long 
before they find one preside over the new 
courts with the same kind courtesy, sound 
common sense, and judicial capacity, as the 
gentleman who has for so many years sat as 
the County Judge of the United Counties of 
York and Peel. 

Of the Bills that have not become law it 
is idle to speak. If they are of sufficiently 
good material they will probably keep till a 
session of what is likely to be a differently 
constituted Parliament meets for the despatch 
of business at Toronto ; but if not, they will 
go to swell that immense mass of rubbish by 
means of which certain would-be legislators 
prove their legislative incapacity, and whereby 
the Queen's Printers grow fat 



NEW APPOINTMENT. 
At length a step has been taken by the 
Government which will, it is to be hoped, do 
something towards relieving the Judges of the 
Court of Chancery from some part of their 
labours, and facilitate the more speedy and 
correct despatch of business in the west wing 
of Osgoode Hall. An office new to us has 
been made, and has been filled by the appoint- 
ment of Thomas Wardlaw Taylor, Esq., 
Barrister-at Law. His duties will be to draw 
up or revise special orders and decrees, to take 
Chambers in the absence of the judges, and 
in other ways render them assistance, as well 
as other duties which cannot at present be 
definitely described. We doubt not, however, 
he will find plenty to do, and that it will be 
well done, no one who knows Mr. Taylor will 
question. We congratulate the Judge's Secre- 
tary upon his appointment, and the Chancery 
practitioners upon having such a pleasant 
painstaking man in the position he occupies. 
Orders of court have been promulgated, de- 
fining the duties of the new official 



THE LAW REPORTERS. 

A similar agitation to that which was lately 
quieted in England by the arrangements result- 
ing in the " Law Reports" now supplied to the 
profession, has during the, last few months af- 
fected us in Upper Canada. Numerous schemes 
have been suggested and discussed, bat the 



one which has found favor in the eyes of the 
Benchers, and which is to be carried out is the 
following:— The three reporters are to be paid 
a fixed salary by the Society, and the Society 
become, so to speak, their own publishers. 
A volume of reports containing Practice 
Court, and Common Law Chamber deci- 
sions, will also be published, and thus make 
the series complete. All the reports will 
be furnished to the profession free. To pay 
expenses, practitioners will be required to 
pay $15 for their annual certificates under 
the authority of the late act An allowance 
has been made by the Society towards the 
remuneration of a reporter for Practice Court 
and Common Law Chambers, and Henry 
O'Brien, Esq., Barrister-at-Law, dan one of the 
conductors of this journal, has been appointed 
to fill the office. 



LAW SOCIETY— TRINITY TERM, 1866.. 

CALLS TO THE BAR. 

The following gentlemen were called to the. 
bar of Upper Canada during the present 
Term :— Messrs. R. T. Livingstone, Toronto; 
Donald Guthrie, Guelph ; W. Ault, Toronto ; 
W. H. Sullivan, Kingston; F. M. Griffin, 

Brantford; John McCabe, ^; Edward 

Furlong, Caledonia; W. E. Lees, Ottawa;. 

Gilbert, Belleville. Of the above,. 

Messrs. Livingstone and Guthrie, passed such 
creditable written examinations that they were* 
not called upon for the oral test During the, 
same Term, Hewitt Bernard, Esq , of Ottawa, 
was called to the bar under an act of last 
session. 

ATTORNEYS ADMITTED. 

R. T. Livingstone, Toronto ; W. H. Sullivan* 
Kingston; J. W. Fletcher, Toronto ; James 
Fisher, Oil-Springs; W. Ault, Toronto; T.. 
Taillon, Ottawa; — Faed, Toronto; W. E, 
Lees, Ottawa ; Robert Mitchell, Guelph • J. C. 
Dalrymple. Brantford; T. A. Hall, Perth; 
John R. Arkell, Windsor ; W. B. McMurrich, 
Toronto; R. H. R. Munro, Toronto; J. F. C. 
Halden, Toronto ; and on Friday last, Edward 
Osier, Dundas. 

The first seven were admitted without any 
oral examination. 

The number of candidates for admission to 
the Law Society has much decreased of late 
years, and most of those who now present 
themselves are University men. 
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The Chancellor of Upper Canada returned 
during last month, and is again engaged in his 
arduous duties. We are glad to see him look- 
ing all the better for his holiday. 

The Chief Justice of the Court of Common 
Pleas, and Mr. Justice Morrison, were unable, 
during Trinity term, owing to severe indispo- 
sition, to take their seats in their respective 
Courts. 



JUDGMENTS —TRINITY TERM. 1866. 

Ql/EElFslBEXCff. 

Present: — Draper, C J : Haqarty, J. 

Toronto. September 1, 1866. 

Bell v. MUh — Judgment for pluintiff on de- 
murrer to declaration 

Johnson v. Cowan. — Rale absolute to enter 
nonsuit (leave to appeal granted). 

Lee el al. v. Morrow. — Rule absolute to enter 
nonsuit. 

Piatt v. Cummer. — Rule nisi discharged. 

Quits v. Law. — Judgment for plaintiff on de- 
murrer to the plea. 

The Queen v. Brady. — Rule absolute for a new 
trial. 

Graham v. Me Arthur. — Rule absolute for new 
trial. 



ACTS OF LAST SESSION. 

Jin Act to amend the ninety-eighth chapter 

of the Consolidated Statutes for 

Upper Canada. 

[AmwUH to 15th August, I860 ] 

Her Majesty, by and with the advice and 
^consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : 

1. The third section of the ninety-eighth 
•chapter of the Consolidated Statutes for 
Upper Canada, intituled : An Act to protect 
the inhabitants of Upper Canada, against 
lawless aggressions from the subjects of 
Foreign Countries at peace with Her Majesty, 
is hereby repealed, and the following section 
shall be and is hereby substituted in lieu of 
the said section hereby repealed, and shall be 
taken and read as the third section of the said 
act: 

"3. Every subject of Her Majesty and 
every citizen or subject of any foreign country 
who has at any time heretofore offended or 
•may at any time hereafter offend against the 
provisions of this act, is and shall be held to 
be guilty of felony, and may, notwithstanding 
the provisions hereinbefore contained, be 
prosecuted and tried before any Court of Oyer 
and Terminer and General Gaol Delivery, in 
and for any County in Upper Canada, in the 
same manner as if the offence had been com- 
mitted in such County, and upon conviction 
shall suffer death as a felon." 



2. In case any person shall be prosecuted 
and tried under the provisions of the next 
preceding section and found guilty, it shall 
and may be lawful for the Court oeforc which 
such trial Bhall have taken place, to pass sen- 
tence of death upon such person, to take 
effect at such time as the Court may direct, 
notwithstanding the provisions of an act of 
the Consolidated Statutes for Upper Canada, 
intituled : An Act respecting New Trials and 
Appeals and Writs of Error in criminal cases 
in Upper Canada. 



An Act to regulate the means of egress from 
Public Buildings. 

[Anentod to 16th August, 1866.] 
Whereas, the neglect of a proper mode of 
constructing the doors and gates of churches 
and of halls or buildings used for holding 
public meetings, is a source of great danger to 
life and limb, and it is desirable to provide a 
remedy : Therefore, Her Majesty, by and with 
the advice and consent of the Legislative 
Council and Assembly of Canada, enacts as 
follows : 

1. In all churches, theatres, halls or other 
buildings in this Province hereafter to be con* 
structed or used for holding public meetings, 
or for places of public resort or amusement, 
all the doors shall be so hinged that they may 
open freely outwards, and all the gates of 
outer fences, if not so hinged, shall be kept 
open by proper fastenings during the time 
such buildings are publicly used to facilitate 
the egress of people, in case of an alarm from 
fire or other cause. 

2. Congregations or others owning churches, 
and individuals, corporations and companies 
owning halls, theatres, or other buildings 
used for the purpose of holding public meet- 
ings, or places of public resort or amusement, 
shall, within twelve months from the passing 
of this act, be required to have the doors of 
such churches, theatres, halls or other build- 
ings so hinged as to open freely outwards. 

8. Individuals, companies and corporations 
owning or possessing public halls, churches or 
other buildings used for public meetings, who 
shall violate the provisions of this act, shall 
be liable to a fine not exceeding fifty dollars, 
recoverable on information before any two of 
Her Majesty's Justices of the Peace, or be- 
fore the Mayor or Police Magistrate of any 
city or town ; one moiety of such fine shall 
be paid to the party laying the information, 
and the other moiety to the municipality with- 
in which the case may arise, and parties so 
complained against shall be liable to a further 
fine of five dollars for every week succeeding 
that in which the complaint is laid, if the 
necessary changes are not made : 

2. Congregations possessing corporate pow- 
ers, and all trustees holding churches or build- 
ings used for churches under the act, chapter 
sixty-nine, of the Consolidated Statutes for 
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Upper Canada, intituled : An Act respecting 
the property of religious institutions in 
Upper Canada, and incumbents and church- 
wardens holding churches, or buildings used 
for churches under the act of parliament of 
Upper Canada, chapter seventy-four, third 
Victoria, intituled : An Act to make provision 
for the management of the temporalities of 
the United Church of England and Ireland 
in this Province, and for other purposes 
therein mentioned, and the incumbents, 
church-wardens or trustees holding churches 
or buildings used for churches under the act 
chapter nineteen of the Consolidated Statutes 
for Lower Canada, intituled : An Act respect- 
ing lands held by religious congregations ; and 
all others holding churches or buildings used 
for churches, under any act, shall be severally 
liable as trustees for such societies or congre- 
gations, to the provisions of the preceding 
section. 

4. Municipal Corporations in Upper Canada 
shall have power to enact by-laws to regulate 
the size and number of doors in churches, 
theatres and halls, or other buildings used for 
places used for places of worship, public meet- 
ings, or places of amusement, and the street 
gates leading thereto, and also the size and 
structure of Btairs and stair-railing in all such 
buildings, and the strength of beams and 
joists, and their supports. 

5. Municipal Corporations in Lower Canada 
shall have the same power to enact by-laws as 
is hereby granted to the Municipal Corpora- 
tions in Upper Canada— except in so far as 
relates to churches and other buildings used 
for places of worship, the construction of 
which is regulated by chapter eighteen of the 
Consolidated Statutes for Lower Canada ; and 
the Commissioners mentioned in the said 
chapter shall have, for the said churches and 
places used for worship, the same power to 
enact by-laws as is hereby conferred on the 
Municipal Corporations, which said by-laws, 
when sanctioned by the ecclesiastical authori- 
ties mentioned in the said chapter, shall have 
full force and effect 

6. In cities, towns and incorporated villiges, 
it shall be the duty of the High Bailing Chief 
Constable, or Chief of Police, to enforce the 
provisions of this act, and such officers neglect- 
ing the performance of such duties shall be 
liable to a fine not exceeding fifty! dollars, 
recoverable in the manner and before the 
Justice of the Peace, and payable to the par- 
ties mentioned in the third section of this act 

7. County, Township and Parish Munici- 
palities may, by by-law, appoint an officer to 
enforce the provisions of this act 

8. This act shall not be construed to apply 
to convents or private chapels connected there- 
with. 



An Act to amend an Act respecting the 

Superior Courts of Civil and Criminal 

Jurisdiction in Upper Canada. 

[Assented to 15th August, 1866.] 

Her Majesty, by and with the advice and 
consent of the Legislative Council and 
Assembly of Canada, enacts as follows : 

1. The sixteenth section of the act of the 
Consolidated Statutes for Upper Canada, 
chaptered ten, and intituled : An Act respect- 
ing the Superior Courts of Civil and 
Criminal Jurisdiction, ahall be and the same 
is hereby repealed, and the following section 
shall be substituted in lieu thereof: 

" 16 In case any Judge of either of the 
Courts of Queen's Bench or Common Pleas 
has continued in the office of Judge of one or 
more of the Superior Courts of Law and 
Equity in Upper Canada for fifteen years, or 
becomes afflicted with some permanent infirm- 
ity, disabling him from the due execution of 
his office, and in case such judge resigns his 
said office, Her Majesty may, by letters patent 
under the great seal of this Province, reciting 
such period of service or permanent infirmity, 
grant unto such judge an annuity equal to 
two-thirds of the salary annexed to the office 
of such judge, to commence immediately after 
the period of hiB resignation, and to continue 
thenceforth during his natural life." 

2 The eighteenth section of the said act is. 
hereby repealed, and the following substituted 
in lieu thereof: 

"18. The terms of tye said Courts of 
Queen's Bench and Common Pleas, shall 
annually be as follows : — Hilary Term shall 
begin on the first Monday in February, and 
shall end on the Saturday of the ensuing 
week ; Easter Term shall begin on the third 
Monday in May, and shall end on the Satur- 
day of the second week thereafter ; Michael- 
mas Term shall begin on the third Monday in 
November and end on the Saturday of the 
second week thereafter; and Trinity Term 
shall be abolished." 

8. The first section of chapter eleven of the 
Consolidated Statutes for Upper. Canada ia 
hereby repealed, and the following is substi- 
tuted in lieu thereof: 

" 1. The Courts of Assize and Nisi Prim, 
and of Oyer and Terminer and General Gaol 
Delivery shall be held in every County and 
Union of Counties in Upper Canada, in each 
and every year in the vacation between Hilary 
and Easter Terms, and between that period of 
the vacation after the twenty-first day of 
August and, Michaelmas Tenn, and in addition 
to the said two Courts to be held for the 
County of the city of Toronto and the County 
of York, there shall be a third such Court in 
every year in each of the said two last men- 
tioned Counties in the vacation between 
Michaelmas and Hilary Terms, and all suck 
Courts shall be held, with or without commia- 
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sion, as to the Governor may seem best, and on 
such days as the Chief Justices and Judges 
of the Superior Courts of Common Law shall 
respectively name." 

4. The Court of Queen's Bench and Com- 
mon Pleas at their discretion, may hold sit- 
tings in Banc in time of vacation, by virtue of 
<a rule or order of the Court, respectively to 
be made in or out of term, for the hearing of 
-such special cases or rules for new trials as 
shall be named in a list to be attached to any 
«uch rule or order — and for giving of judge 
merits in cases previously argued, and for dis- 
posing of such other business as the Court in 
its discretion shall see fit ; Provided that no 
such sittings in Banc shall be appointed for 
»or holden on any day between the first day of 
July and the twenty-first day of August in 
■any year. 

5. Notice of such rules or orders shall be 
given by affixing the same in some conspicu- 
ous place on the outside of the Court making 
the same, and in the Judges' Chambers and 
Practice Court, in Osgoode Hall, and in the 
office of the Clerk of the Crown and Pleas, of 
the same Court, six clear days, excluding Sun- 
day, or any other legal holiday, before the day 
appointed, and such notice may be to the fol- 
lowing effect : 

•COURT OF QUEEN'S BENCH OR COMMON PLEAS. 

This Court will on the day of 

Ihold sittings, and will proceed on that and the 
following days, in hearing and disposing of the 
•cases mentioned in the subjoined list, and in 
.giving judgment in cases previously argued, 
•and in disposing of any other business as the 
Court shall in its discretion see fit {List to 
ie subjoined.) 

(Signed) 

Clerk of the Crown and Pleas. 

6. The twentieth section of chapter ten of 
the Consolidated Statutes for Upper Canada is 
•hereby repealed. 

7. All judgments to bo pronounced, and all 
rules and orders to be made by virtue of this 
act, shall have the same effect, to all intents 
and purposes, as if they had been pronounced 
in term time. 

8. This act shall come into operation upon 
the last day of Michaelmas Term next, and 
not before. 



An Act to complete the separation of the 
County of Peel from the County of York. 

[Amntod to 16th August, I860 ] 
Whereas the Provincial Municipal Council 
■of the County of Peel have petitioned for the 
passing of an act to enable the Governor in 
Council to set apart the said County of Peel 
from the County of York whenever it may be 
deemed expedient to do so: Therefore, Her 
Majesty, by &nd with the advice and consent 
of the Legislative Council and Assembly of 
Canada, enacts as follows : 



1. Notwithstanding anything contained in 
the fifty-first section of the chapter fifty-four 
of the Consolidated Statutes for Upper 
Canada, intituled: An Act respecting the 
Municipal Institutions of Upper Canada, it 
shall be lawful for the Governor in Council to 
issue his proclamation declaring that the 
separation of the County of Peel from the 
County of York shall take effect from a day 
to be named in the said proclamation, and such 
separation shall take place accordingly from 
such day, and have the same effect on and 
after such day, to all intents and purposes 
whatever, as if such proclamation had been 
issued and such separation had taken effect 
according to the terms of the said fifty-first 
section. 

2. Prom and after the day on which such 
separation shall take place no local action shall 
be brought in either the said County of Peel, 
or the said County of York, except where the 
cause of action shall have arisen in that 
County of the said Counties in which the 
action is brought; provided always that a 
suggestion may be entered on the record to 
change the place of trial of such local action 
in the same manner as may now be done by 
law, and the practice of the Superior Courts 
of Common Law. 

8. This act shall be deemed a public act. 



CAP. XXXIX. 



An Act respecting the hearing of causes in 
the Court of Chancery of Upper Canada. 

[Assented to loth Aagurt, 1S66] 

Her Majesty, by and with the advice and 
consent of the Legislative Council and 
Assembly of Canada, enacts as follows : 

1. Any sitting of the Court of Chancery 
for Upper Canada for the hearing of causes 
may be held by any one of Her Majesty's 
Counsel learned in the law, of the Upper 
Canada Bar, upon such Counsel being re- 
quested by the Chancellor or one of the Vice- 
Chancellors to attend for the purpose; and 
such Counsel, while holding such sittings, 
shall possess, exercise and enjoy all the pow- 
ers and authorities of a judge of the said 
court 

2. The counsel may give his decision either 
during the sittings or afterwards, and in case 
any party is dissatisfied with the decision of 
such counsel, he shall be entitled to have the 
same reviewed by the said court in the same 
manner and within the same time as in the case 
of a decision by a judge of the said court ; and 
the order made thereupon by the court shall 
be appealable to the Court of Error and Ap- 
peal in the same manner as other decrees and 
orders of the said Court of Chancery. 

8. The said court shall have the power from 
time to time to make general orders for regu- 
lating the practice under this act, and to sus- 
pend, repeal, vary or revive such orders as to 
the said court may seem fit 
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SELECTIONS. 



THE CASE OF GORDON. 

The case of Gordon is likely to be a leading 
case on the subject of martial law, for which 
reason we commented upon it in an article in 
January. We then examined the question of 
the legality of the trial, with reference either 
to the authority of courts-martial under mar- 
tial law, or to the arrest of the prisoner in a 
district not under martial law, or to the sup- 
posed insufficiency of the evidence. And we 
expressed our opinion (in opposition to a very 
positive opinion to the contrary), that courts- 
martial had authority under martial law ; that 
the removal of the prisoner into the district 
under martial law was perfectly legal (upon 
the fundamental principle, that the trial of 
the crime is local), assuming that he had com- 
mitted or been party to the commision of a 
crime in that district; and that the question 
whether he had been party to such a crime, 
was for the court-martial, provided there was 
any evidence on which they might honestly 
come to that conclusion. And, finally, we de- 
cried as absurd, the idea of trying Governor 
Eyre for murder; and declared, that, though, 
no doubt, it would be competent to any one, 
under the 43 Geo. 3, to prefer an indicment 
for murder against him, no judge who charged 
the grand jury would fail to tell them that 
they must not Jind the bill unless satisfied 
that the execution was the result of a wicked 
conspiracy between the governor, the general, 
and the court, to execute the prisoner under 
colour and pretence of martial law, not really 
believing him to be guilty, and not really in 
pursuance of a trial and sentence, but merely 
in pursuance of a murderous conspiracy. 
Upon which direction, of course, as there 
would not be a particle of evidence of anything 
of the kind, no jury would find the bill. These 
couclusions are now admitted by all rational 
persons. In an article of the 80th June we 
adverted to the Report of the Commissioners 
which contained nothing at variance with 
them. And the chairman of the Jamaica com- 
mittee — formed mainly for the purpose of 
prosecuting Mr. Eyre — has avowed himself so 
satisfied of the absurdity of the idea, that he 
has not only declined to adopt it, but has pub- 
licly denounced it, and retired from the chair- 
manship of the committee. We must say, it 
is scandalous that such a committee should 
ever have been formed — acting, as they did, 
for the avowed purpose of promoting a crim- 
inal prosecution, and taking every possible 
means to poison the fountains of justice, and 
prevent the accused from having a fair trial. 
This may not have been intended by the com- 
mittee (at all events, by its more respectable 
members), but it was the effect which the 
means they took was necessarily calculated to 
produce, and for which, therefore, they would 
have been criminally responsible. Among the 



means they have taken was the publication of 
inflamatory appeals, and even of a legal opin- 
ion, tending to shew that Mr. Eyre had been, 
guilty of murder; and almost all our cotem- 
poraries— even our legal cotemporaries — were 
so far turned away by partisan feelings, as to 
advocate that view. This was the very offence 
for which Sir Francis Burdett was severely 
punished. (Rex v. Burdett, 4 B. & Al. 95, 
314). He had published a letter to the effect 
that the military, in what he called "the Man- 
chester massacre," were guilty of murder, and 
for this he was fined and imprisoned, on the 
ground that it had the necessary effect of 
tending to prevent them from having a fair 
trial. This case is apposite to Gordon's casr, 
in more points than one; for in that case, as in 
a previous case (Rex v. Harvey and Chapman, 
2B. & Cr. 257), it was recognized as undoubted 
law, that ff a man publishes matter calculated 
to produce a mischevious effect, it must be 
taken that he intended to produce that effect, 
and is responsible for it 

This brings us back to Gordon's case, with 
reference to the supposed liability of any one 
for his murder. We assume — for it has al- 
ready been established in our former articles, 
and it is evidently assumed and implied in the 
Commissioner's Report- that the trial was le- 
gal ; that, as we shewed in our article of the 
30th June, would depend on the authority of 
courts-martial under martial law, which is re- 
cognised by the Commisioners, and on the 
jurisdiction of the court over the particular 
person and the particular charge, which we 
established in our article of January, and 
which is considered very elaborately in Mr. 
Finlason's "Treatise on Martial Law." Bu% 
assuming the legality of the trial, in the sense 
of the authority of the court, and their juris- 
diction over the prisoner, it is said that the 
conviction was illegal, because it was not sup- 
ported by the evidence. This in a legal point 
of view is perfectly absurd. Nothing is more 
common than for a judge in a court or criminal 
case to express his dissent from the verdict; 
nay, as Mr. Finlason observes, it is not un- 
common for the judge on a criminal trial to 
tell the jury that, in his opinion, the evidence 
is not sufficient to sustain the charge, and yet 
for the jury to convict contrary to his opinion. 
The judge has no power to withdraw the case 
from the jury, if there is any evidence, however 
he may differ from them as to its weight and 
effect, "for its weight and effect is for them to 
consider; and if there is any evidence for them 
to consider, then there is evidence which will 
legally warrant them in finding the prisoner 
guilty, notwithstanding that the judge does 
not deem it sufficient — nay, considers it 
wholly insufficient to sustain the verdict. 

In a criminal case there is no mode of re- 
viewing the judgment of the jury upon the 
facts ; and even in a civil case, where there w, 
the Court will not set aside a verdict merely 
because the judge differs from the verdict, and 
deems the evidence was insufficient to sustain 



282— Vol. II., N. S.] 



LAW JOURNAL. 



[September, 1866. 



The Case of Gordon. 



it We must go further, and say, that it was 
against the weight of evidence ; and then it is 
a matter of discretion to grant a new trial even 
in a civil case ; and it will not be granted if it 
appears that justice has been done; and the 
verdict cannot be set aside as matter of right 
and of law, if there was any evidence, although 
the verdict was against the weight of evidence. 
And, as already mentioned, in a criminal case, 
the verdict cannot be disturbed in such a case, 
if there was any evidence, although it was so 
much against the weight of evidence that the 
judge strongly dissented from it, and advised 
the jury to find the prisoner not guilty. It is 
manifest, therefore, that, on a trial by court- 
martial, the finding is legal if there is any evi- 
dence upon the charge. 

Now, what was the charge against Gordon ? 
Treason, and inciting to rebellion That was 
the substance of it As to treason, we may 
dismiss it, because the statutes as to con- 
structive treason only apply to the realm. 
The charge, then, in effect, was inciting to re- 
bellion. That is, complicity with those who 
were engaged in the massacre or inciting to 
rebellion. Not complicity in the massacre. 
It was naturally but erroneously supposed, 
that to justify the execution, an offence capital 
at common law must have been sustained; 
that is, treason or murder. And as treason 
was out of the question, and to make a man 
guilty of murder, he must have been a party 
to it, that is, have caused and procured it, or 
helped to cause and procure it, it was assumed 
that it was necessary to shew that Gordon 
had planned and intended the particular 
massacre; of which there certainly was not 
sufficient evidence. This is what was meant 
by people who said his execution was murder, 
and so forth ; and probably this is what the 
Commissioners meant when they said that the 
evidence, in their opinion, was wholly in- 
sufficient to sustain the "charge;" though 
they did not say (be it observed) that there 
was not sufficient evidence to warrant the 
court-martial in finding the prisoner guilty 
on some part of the charge. They evidently 
supposed it was necessary to prove that he 
designed and intended the particular massacre. 
But it was not so ; for (as Mr. Finlason shews 
in his book), under martial law inciting to re- 
bellion is a capital offence; for it is so by 
military law, as we have been shewn lately by 
the trials of soldiers for Fenianism in the army 
in Ireland. And neither at common law, nor 
bV military law, is it at all necessary that the 
party should have actually intended the mis- 
chief which has resulted. It is enough (as 
BurdetCs case shews) if his acts or words were 
calculated to produce the mischief which en- 
sued; that is, it is enough if his words were 
edoulated to incite to rebellion or insurrec- 
tion. Now, that this was so in the case of 
Gordon is so much beyond a doubt, that it 
would be worse than idle — it would be a mere 
insult to our understandings — to pretend that 
it was not so. He did not dispute the 



proclamation on the "state of the island," in 
which he told the excitable negroes that their 
patience must be exhausted, and that they 
must now be up and doing. What would this 
be understood by them as meaning? And it 
was proved, that a few days before the massa- 
cre he had sent this seditious proclamation to 
the active ringleaders for circulation in the 
disturbed district Now, these facts were not 
disputed ; and they alone were sufficient to 
sustain the conviction under martial law. 
But this was, only the weakest part of the case. 
A witness came and swore that he heard the 
prisoner say to the active ringleader, that " the 
blacks must have the land and the whites 
must die." This, again, of itself would be le- 
gally sufficient to sustain the charge. What 
would it be understood by the blacks to mean f 
That is the real question. And it is a ques- 
tion for the Court, if they were satisfied — coup- 
ling this with the other evidence — that the 
natural effect was to incite the blacks to rise, 
their finding was justified. But this was not 
all. There were depositions of two witnesses, 
that in a meeting in the disturbed district the 
prisoner told the blacks to do as they have 
done in Hayti — i. e. rise and massacre the 
whites. This evidence was not legally neces- 
sary^ the strictly legal evidence being amply 
enough to sustain the finding as a matter of 
law. And if the finding had rested upon the 
depositions alone, then it might have been 
said that it was not satisfactory ; though even 
then it is a mistake to suppose they were not 
legally admissible, for depositions are legally 
admissible in certain cases (and in others 
they are not objected to), and courts-martial 
under martial law are not bound by the strict 
rules of legal evidence. But the depositions 
were not necessary, and were only con- 
firmatory of other evidence, which was legally 
admissable, and which was sufficient to sus- 
tain the finding, because shewing that the 
prisoner had, in fact, incited to the rebellien 
in the disturbed district ; that is, that he had 
used language calculated to have that effect 
whether he intended it or not That he did 
intend it, and that he intended the particular 
massacre, though not legally necessary to 
justify the finding, there was however, some 
evidence. It was proved that he said that 
"his people would be revenged upon the ma- 
gistrates" who were murdered. It was proved 
that he he had called the negroes at the seat 
of the rebellion " his people." It was proved 
that the massacre was committed by his in- 
timate political associates upon his political 
enemies ; and it was proved that he spoke of 
it after the event without any reprobation. 
There was, therefore, evidence that he intend- 
ed this particular massacre: and very strong 
evidence when it is considered how unlikely- 
it was that his associates would have taken so 
serious a step as a deliberate insurrection 
without his privity. The contrary view was 
rested on a denial of any conspiracy at all. 
But the Commissioners report, upon over- 
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whelming evidence, that there was a conspira- 
cy for the massacre ; and it was a conspiracy by 
his intimate political associates. Could he 
have been ignorant of it? The natural in- 
ference would be that he was not. And by 
military law the mere concealment of such a 
danger would be a capital offence. The courts- 
martial in Ireland have shewn us that. We 
repeat, however, it was not necessary to shew 
that he was privy to the particular massacre. 
It was enough that he had used language cal- 
culated to incite to rebellion ; and this was be- 
yond a doubt. The sentence, therefore, was 
in every respect perfectly legal. 

And even if it were not so, there would be 
great legal difficulty in making the governor 
criminally liable for the execution. For, as 
Mr. Finlason shews, in his book, the effect of 
martial law is to make the general in com- 
mand the supreme authority in the district ; 
and it was the general in command who di- 
rected the trial. All that the governor did 
was to send the prisoner into the district 
where the rebellion broke out ; and where, be- 
yond all doubt, either at common law or by 
martial law, the prisoner was triable. It was 
the general who considered that he was triable 
under martial law. Then he stated at the 
time in his report: — "After six hours search 
into the documents connected with the case 
of G. W. Gofdon, I found that / had sufficient, 
evidence to warrant my directing his trial. 
I prepared a draft charge and precis of evidence 
for the court It assembled about 2 p. m. this 
day, and closed its proceedings after day light 
The President having transmitted them, / 
carefully perused them. The sentence was 
death. I considered it my duty fully to ap- 
prove and confiivn I inclose the whole 

of the proceedings of the court for your in- 
formation, as you may desire to see what evi- 
dence led to the conviction of so great a trai- 
tor. I have not furnished any report of the 
court to his excellency the governor, because 
his excellency is now at Kingston. / appre- 
hend all my report should be made through 
you, my" immediate commanding officer. 
Hoping, as heretofore, to gain your approval." 

This report was sent, not to the governor 
but, to the commander-in-chief of the colony, 
the general military superior and the supreme 
military authority on the island, who alone, 
by military law, could reconsider and review 
the sentence, and refuse to confirm it By 
military law it is very questionable whether 
the governor could have disapproved and set 
aside the finding. Indeed, it is clear that he 
could not except by an extraordinary exercise 
of the prerogative. Previously it was a pure- 
ly military matter. Accordingly the general 
did not send a report to him ; and though the 
commander-in-chief sent it to him, it was only 
as a matter of courtesy, or to afford him an 
opportunity of exercising the prerogative. 
For he had previously approved of the sen- 
tence, and wrote to the War Office that he had 
approved of it; and all that can be said of 



Governor Eyre, therefore, was, that he did not 
think proper to interfere by the exercise of 
the prerogative to prevent the execution. It 
is perfectly ridiculous to call this murder; as 
every lawyer knows mere nonfeasance will 
not make a man a murderer. There must be 
an act and a direct act. The party to be 
tried must have directly committed or caused 
the act; and if other persons who had legal 
power to do it intervened and directed it, all 
that can be said is, that he did not prevent 
their doing it; it is a nonsensical abuse of 
terms to call that murder, no matter how un- 
justifiable the sentence was, unless there was 
a conspiracy to commit a murder under colour 
of martial law. 

To shew this, however, several things must 
be shewn: that the prisoner was innocent; 
and that there was no pretence for supposing 
him guilty; and that the parties concerned 
did not, in fact, however wrongly, believe him 
to be so. But can any man in his senses sup- 
pose either of these things? Can any one 
suppose, for instance, that General Nelson and 
General O'Connor, when, after reading the 
proceedings, they approved and confirmed the 
sentence, did not believe there was evidence ? 
Mr. Buxton and the Saturday Rtview see the 
absurdity of such a supposition. And if the 
generals considered there was sufficient evi- 
dence to sustain the sentence, why should it 
be supposed that the governor did not think 
so ? Especially as it was a purely military 
matter; a military trial ; for a military offence ; 
under military law ; with a military penalty 
to be inflicted under military authority. In 
such a case he would naturally yield to 
military judgment. And in point of law the- 
execution was their act, not his. The idea 
of making him, or any one else, guilty of mur- 
der for it, is a downright absurdity. If, in- 
deed, there had been a conspiracy among all 
the parties to execute an innocent man, under 
colour of martial law, then it would have been 
murder. But Mr. Buxton and the Saturday 
Review see the absurdity of such an idea, and 
scout it Mr. Buxton, indeed, is under the 
impression that the Commissioners have re- 
ported the innocency of Gordon. That is a 
complete mistake. They have carefully avoid- 
ed doing so. What they have said is, that, 
in their opinion, the evidence was insufficient 
to sustain the charge— that is, the whole 
charge, as they evidently understood it Not 
that the evidence was insufficient to warrant 
the court in finding any part of the charge 
proved — that he incited to rebellion ; still less, 
that he was innocent of such incitement On 
the contrary, they go on to say that he did, in 
fact, incite to rebellion ; that is, that he used 
language calculated to incite the blacks to rise, 
although they choose to say that they think 
he did not intend it With great respect, we 
venture to say that the lawyers on the com- 
mission ought to have known that this was le- 
gally immaterial; and, no doubt, they did 
know it as to sedition ; only they fancied " 
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it was necessary to convict Gordon of murder. 
They forgot that the trial was under martial 
law which makes incitement to sedition 
capital. 

This would be the logical result of not fully 
realising the fundamental principle that mar- 
tial law is the application to non-military 
persons of military law. That this is so is 
shewn by the authorities cited in Mr. 
Finlason's work, and that the Commissioners 
failed to grasp this, and, in fact, went through 
their enquiry on the very contrary view, is 
clear from the statement of Mr. Gurney, to 
which we referred last week, that courts-mar- 
tial under martial law had no authority, " be- 
cause the Mutiny Act did not apply." Of 
course it does not, for it only applies to mili- 
tary persons, and is only necessary in time of 
peace. But if rebellion is war, and the pro- 
clamation of martial law is the declaration of 
a state of war, and the application of military 
law to the whole population — that is, of mili- 
tary rule as it applies in time of war, by virtue 
of the prerogative, apart from Mutiny Acts — 
then the result would be, that non-military 
persons are liable to be tried for military 
offences ; and, by military law, inciting to sedi- 
tion is capital. Assuming this, then Gordon's 
execution was legal, no matter how innocent 
he was of more than mere incitement to sedi- 
tion, and no matter what were his actual in- 
tentions. This was the view of Governor 
Eyre, and General Nelson, and the Command- 
er-in-Chief, and Mr. Finlason, who elaborately 
examines the case, contends that it is the 
right view. Assuming the contrary, then, 
whatever Gordon's guilt may have been, there 
was no legal authority to try him, and his ex- 
ecution was legally a murder. And it must 
have been upon this view that a learned judge 
is said by Mr Bright to have told him that 
the execution of Gordon was a murder. But 
this is not the Commissioners' view, for the 
logical result would, of course, be, that all the 
trials were illegal, and all the executions le- 
gally murders; they say that they were, with 
few exceptions, unimpeachable. 

It is obvious that the notion of Gordon's 
execution being unjustifiable has arisen entire- 
ly from erroneous notions as to the effect of 
martial law. No judge could have meant any- 
thing so absurd as that the legality of an ex- 
ecution depended on the actual guilt, or the 
degree of guilt, of the accused. It depends, it 
is obvious, on the legality of the trial; and 
that depends on the existence of a jurisdiction 
or authority to try, and the substantial fair- 
ness of the trial; against which the Com- 
missioners say not a word ; for what they say, 
in effect, is, that they do not concur in the 
propriety ot the verdict, which is utterly im- 
material, in a legal point of view, especially as 
it proceeded on a manifest error. To dream 
of making murder out of the case is pure non- 
sense. — Jurist. 



THE CHARGE OP RAPE. 

We are surprised that it has not occurred 
to the advocates of woman's rights to put for- 
ward the important advantages which the 
recognition of her claims would immediately 
extend to unprotected males. It is of com- 
paratively little use to dwell upon the injustice 
of the theory that woman's highest mission is 
to bring children into the world and suckle 
them. It requires some intellect to be just, 
and an ordinary man may well be pardoned if 
he fails so completely to emancipate himself 
from the yoke of life-long custom and tradition 
as to see no absurdity in the notion that a wo- 
man should be qualified to make his will or 
cut off his leg. In these days men live and 
learn fast, and there is no knowing what the 
next generation may bring forth. But it is to 
be feared that, by his own contemporaries, 
Mr. Mill, when he lectures Parliament upon 
the injustice of the position we now assign to 
woman, will be regarded much as Sir Isaac 
Newton was regarded by his landlady — as a 
poor creature who can never hope to be any- 
thing better than a philosopher. But the case 
would be very different if Mr. Mill and his fol- 
lowers would dwell, not upon woman's rights, 
but man's wrongs— if they would urge the 
frightful dangers to reputation, personal free- 
dom, and all that makes life worth having, 
which are incurred by the unprotected male 
simply and solely in consequence of the popu- 
lar prejudice that woman is the weaker vessel, 
with peculiar and exceptional claims upon 
man's protection. Every man may not have 
an eye for abstract justice, but every man is 
fully alive to the risk he runs from the fact 
that, if a woman takes it into her head to 
charge him with an indecent assault, the 
chances are ten to one that he will be found 
guilty, no matter how strong may be the 
proofs of his innocence, or how weak the evi- 
dence against him. To be accused of such an 
offence is to be condemned. The chivalrous 
male juror feels that woman, as the weaker 
vessel, requires special protection; and his 
notion of specially protecting her is to accept, 
in the face of alf evidence, whatever charges 
she may like to bring against her male op- 
pressor. This chivalrous code has moreover 
the advantage — a very great advantage in the 
British tradesmen's eyes— of being maintained 
at another man's expense. Sydney Smith de- 
fined benevolence as the feeling which prompts 
A., when he sees B. in distress, to ask C. to 
help him. In like manner, the British juror 
shows his chivalrous admiration for weak and 
lovely woman by ruining another man on her 
behalf. This is the only intelligible explana- 
tion of the astounding verdicts which are given 
in cases of indecent assault and rape. Juries 
are indeed, by fits and starts, sufficiently as- 
sinine or bovine in cases of every description, 
but they are so consistently and habitually 
only when a woman is concerned. It is 
scarcely an exaggeration to say that any man's 
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reputation is at the mercy of any woman, and 
it is difficult to see what remedy can be ob- 
tained so long as the weaker-vessel theory 
maintains. But once establish woman's right 
to be treated as the equal of man, and it might 
perhaps cease to be considered unchivalrous 
to test her statements by the ordinary rules 
of evidence. Indeed we might then have half 
a dozen ladies in the jury- box as ready, in 
cases of improper conduct between the sexes, 
to convict the woman as male jurors are to 
convict the man. What unprotected male 
will not vote for female enfranchisement if it 
is to usher in such a golden age as this ? 

Quite recently there have been three as- 
tounding convictions for rape, in all of which 
public opinion pronounced flatly against the 
verdict of the jury. In the first, it was clear 
that an improper intimacy already existed be- 
tween the plaintiff and the accused, and she 
had apparently brought the charge in order 
to screen herself from tho consequences of his 
being discovered in her bedroom. The alleged 
assault took place without awakening children 
who were sleeping in the same room. In the 
second case, an improper intimacy had also 
existed between the parties, though the wo- 
man's motive for bringing the charge was not 
so clear. Her story, however, was even more 
extraordinary. According to her own account, 
she kept in her hand, throughout the assault, 
a jug which she had gone to fill. It was im- 
possible to save her honour without breaking 
the jug or spilling its contents. The dilemma 
illustrated aptly enough the point of Pope's 
satirical fears as to 

Whether the nymph ibotrfd break DUna'i law, 
Or some frail China jug receive a flaw. 

The jury's verdict pronounced the woman a 
heroine for sacrificing her honour and saving 
the jug. The third case has just occurred at 
Reading, and, if possible, involves a more ab- 
surd and monstrous miscarriage of justice than 
did either of the other two. The prosecutrix, 
a Miss Partridge, twenty-one years old, and 
represented as a young lady of " prepossessing 
appearance," advertises for a situation as gov- 
erness or " lady-housekeeper." The prisoner, 
a shopkeeper named Toomer, answers her ad- 
vertisement, stating that he has a daughter 
thirteen years old, whom he wishes to be 
taught music, and that there are ladies lodging 
in his house whom Miss Partridge would have 
as companions. He requests that a photograph 
of the advertiser may be sent him, and the 
photograph proving satisfactory, an arrange- 
ment is concluded, and she comes to his house. 
She there finds neither daughter nor lady- 
lodgers, but only two female servants, one of 
whom shortly leaves. Everything 6eems to 
go on quietly enough for a fortnight or there- 
abouts, but Mr. Toomer then suddenly begins 
to make love, talk about marriage, and kiss 
her, "contrary to her wish." On the follow- 
ing night he pushes her into his bedroom, and 
"after a night-long struggle," so quietly car- 
ried on that it does not wake the servant in 



the next room, commits the offence with which 
he is charged. She does not, however, return 
to her own room, but next morning has her 
breakfast brought up to her in the prisoner's 
bed. He appears so " penitent" in the even- 
ing that, although she has been on the point 
of packing up her things to leave his house, 
and has even written part of a letter home, 
she not only consents to remain, but still con- 
tinues to take her meals with the prisoner, 
and goes out for long walks with him, as ami- 
cably as if the little difference between them 
were only an excuse for a renewal of love. Two 
or three nights afterwards, her bedroom door 
being left open on account of the heat, another 
night-long struggle ensues with the same re- 
sults, and conducted in the same noiseless 
fashion. Next day the prosecutrix charges 
the prisoner with rape, and last week the jury, 
after five hours' deliberation, brought in a ver- 
dict of " guilty;" whereupon the Judge, as if 
to create a sensation and draw public attention 
to the case, sentenced him to penal servitude 
for fifteen years. 

We may inform our readers that we have 
carefully excluded from our version of this 
extraordinary story certain statements which 
told heavily against the prosecutrix, but which 
may possibly not be true, and which she her- 
self would probably deny. The Times, for 
instance, in summarising the story, seems to 
accept as ascertained facts that the prosecutrix 
declared that she was ready to remain with 
Mr. Toomer if he gave her twenty pounds, and 
that she declined the servant's offer to share 
her bed. But, so far as we can make out, 
both these facts rest entirely on the assertion 
of Mr. Toomer's servant ; and, although they 
are by no means in themselves improbable, 
nor out of keeping with the rest of the evi- 
dence, still it is only fair to remember that 
Mr. Toomer's servant had, as such, an interest 
in extenutaing the charge brought against 
him. But if we strictly confine ourselves to 
the facts admitted, or rather volunteered, by 
the prosecutrix herself there is still evidence 
enough to refute ten times over the charge she 
brought. We have simply to take the three 
facts — that she stopped in Mr. Toomer's house 
after discovering that his story about his 
daughter and the lady-lodgers was a fabrica- 
tion, and that she was to take her meals and 
spend the evening with him alone ; that she 
remained with him, on friendly terms, after 
he had committed the first assault ; and that, 
although she knew by experience his charac- 
ter and her own defenceless position, she de- 
liberately exposed herself to another assault 
by leaving open her bedroom door. And we 
must here mention another most important 
point in the evidence — namely, that the testi- • 
mony of the medical men was strongly in fa- 
vour of the accused. That, in the *ace of these 
facts — waiving all other parts of the evidence — 
twelve men taken at random from the same 
portion of the community, and not specially 
selected from an idiot asylum, could find 
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Toomer guilty of rape, is astounding even to 
those who know best of what a British jury is 
capable. We earnestly hope that the Phreno- 
logical Society will keep its eye upon these 
twelve Britons, and take care that their heads 
are some day opened and examined. The ex- 
amination could scarcely fail to throw valuable 
light upon the use of the British Palladium 
and upon our nineteenth century interpreta- 
tion of the rules of evidence in their connec- 
tion with the laws of chivalry. If a hundred 
years hence a lovely woman has ceased to be 
recognised as the weaker vessel, she will per- 
haps now and then look back with regret upon 
some of the advantages which the recognition 
now affords her, and feel that there is some- 
thing to be set off even against the debt of 
gratitude she will owe Mr. Mill. If a man ap- 
peared in court with a charge so flimsy and 
so self-contradictory as that brought by Miss 
Partridge, he would stand some chance of be- 
ing tried for perjury. But what can a male 
jury do when the prosecutrix is a young lady 
of " prepossessing exterior," and the prisoner 
is not merely a male, but actually a widower 
at that most unromantic period of life, middle 
age? 

It is scarcely necessary to enter any formal 
protest against the verdict in this particular 
case. It is impossible to suppose that it will 
be allowed to take effect But the moral of 
the story is anything but a pleasant one. If 
Mr. Toomer could be found guilty on such 
evidence, what unlucky male is safe ? It may 
be indeed true, as the Times says, that the 
prisoner, by his immoral conduct, helped to 
get himself into the scrape, and has therefore 
" so much the less to complain of." But then, 
on the other hand, we must remember that a 
far more plausibly concocted charge could be 
got up against the most innocent man. Mr. 
Toomer's immorality may perhaps have influ- 
enced a half-educated jury, though really it 
had about as much to do with the specific 
charge as had the colour of his hair. But it 
can scarcely have told as much against him as 
the weak points in the evidence told in his fa- 
vour, and such weak points as these the merest 
tyro in the art of lying could avoid. Miss 
Partridge would have made out a much better 
case if Mr. Toomer had been innocent of all 
improper overtures to her, and if, having no 
substratum of fact to go upon, she had been 
compelled to trust entirely to her imagination. 
She would never in that case have dreamed of 
asserting that, after the first assault, she re- 
mained quietly to eat her breakfast in the 
prisoner's bed, and, after continuing with him 
him on friendly terms for two or three days, 
give him an opportunity for renewing the as- 
sault by leaving her bedroom door open. 
These are the most damning facts against her, 
and the facts that will save the prisoner. Yet 
they would have never appeared in an abso- 
lutely imaginary charge, though the other 
facts, on which the jury found their verdict, 
must have been substantially the same. Miss 



Partridge would have had one " night-long 
struggle " instead of two, and would as soon 
as possible have laid information at the police- 
station. No one, indeed, could have heard 
this imaginary struggle, nor could the medical 
evidence have supported it But, as we see 
from the actual verdict, these trifling objec- 
tions would not have prevented a perfectly in- 
nocent man from being ruined, inasmuch as 
they did not affect the really essential features 
of the case — the sex and prepossessing exte- 
rior of the accuser, and the unromantic middle 
age of the accused. Mr. Toomer's immoral 
conduct, as the Times says, nay thus have 
in one way got him into the scrape, but in an- 
other it has actually got him out of it If he 
had been innocent, he would have been help- 
less. He is positively saved by the first im- 
proper assault, which Miss Partridge was 
either too dull or too honest to conceal. A 
highly consolatory inference this for innocent 
and moral men. 

The worst part of the business is that seri- 
ous as is the evil which this trial illustrates, 
and frightful as are the dangers to which in- 
nocent men are exposed, there really seems no 
remedy — unless, indeed, as we have suggested, 
it is possible to hurry on female enfranchise- 
ment, abolish the weaker-vessel theory, and 
put six women into the jury-box to protect 
male prisoners in cases of this kind. It is 
hopeless attempting to persuade a chivalrous 
British jury that lovely woman is sometimes 
sinning, and not always sinned against ; and 
it would be perhaps too grave a constitutional 
change to arrange that, wherever she is con- 
cerned, the trial should be conducted solely, 
by a judge selected especially for his want 
of gallantry, and not much under seventy. 
Where the accuser is young and of prepos- 
sessing exterior, it might possibly mitigate 
the miscarriage of justice to keep her thickly 
veiled or out of sight, unless indeed there are 
grounds for suspecting that there is any juror 
present possessed of imagination, in which 
case concealment would, of course, make mat- 
ters worse. To insist on the prosecutrix ap- 
pearing in an ugly dress would overshoot the 
mark, and, by making all charges on the part 
of women well-nigh impossible, would encour- 
age connivance at crime. So that, pending 
the advent of female enfranchisement, we can 
really see no remedy, and can only hope, in 
the interest of the male creation, that the next 
charge of improper assault may be brought, 
not against a country shopkeeper, but against 
the Lord Chancellor, the Archbishop of Can- 
terbury, or Mr. Mill. — Saturday Bevicv>. 



INEVITABLE ACCIDENT. 

A case has been recently decided in the Court 
of Common Pleas, which illustrates the rule 
of law applicable to cases where a person has 
been prevented from doing, by inevitable acci- 
dent, that which he has undertaken to do. 
The material facts in Appleby v. Meyers (12 
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Jut., N. S., part 1, p. 600) appear to have 
been as follows : — The plaintiffs had entered 
into a contract to perform certain works on the 
defendant's premises, and had been engaged 
in carying it out; but before the completion 
an accidental fire broke out on the defendant's 
premises, which entirely destroyed what the 
plaintiffs had erected thereon. The premises 
were occupied by the defendant, and entirely 
under his control, the plaintiffs having access 
thereto only for the purpose of performing 
their contract. The question was, whether 
the plaintiffs were entitled to recover the 
whole, or any portion, of the contract price. 
The Court took time to consider their judg- 
ment, which was delivered by Smith, J. It 
was laid down, that the whole of the contract 
price could not be recovered. It was stated 
in the course of the judgment, that when a man 
contracts to do a thing, he is bound to do it, 
or make compensation, notwithstanding he is 
prevented by inevitable accident; and the de- 
fendant was held liable on an implied promise 
to provide and keep up the premises in a state 
fit for the plaintiffs to work thereon. The case 
of Taylor v. Caldwell (32 L. J., Q. B., 164) 
was mentioned and distinguished. In this 
case, there had been a contract, that the defen- 
dants should allow the plaintiff's to give four 
concerts on four different days at the Surrey 
Gardens and Music Hail; before any one of the 
concerts were given, the music hall was burnt 
down. The plaintiffs having brought an action 
to recover damages for the defendants not al- 
lowing them to have the use of the music hall, 
the judges of the Court of Queen's Bench held 
that it could not be maintained; and that by 
a fire which occurred through the default of 
neither party, both parties were excused from 
liability to perform the terms of the contract 
Allusion was made in the judgment to the class 
of contracts in which a person binds himself to 
do something which requires to be performed 
by him in person, such as promises to marry, 
or to serve for a certain time ; and it was stated 
that it had been very early determined, that if 
the performance of a contract is personal, the 
executors are not liable. A passage from Wil- 
liams on Executors was cited with approval, to 
the effect, that if an author undertakes to com- 
pose a work, and dies before completing it, his 
executors are discharged from this contract ; 
for the undertaking is merely personal in its 
nature, and by the intervention' of the con- 
tractor's death has become impossible to be 
performed. The above were instances where 
an implied condition exists of the continuance 
of a man's life; but the judges of Queen's 
Bench considered that there were others where 
the same implication was made as to the con- 
tinued existence of a thing, and hence drew 
the conclusion, that the defendants were not 
liable to be sued for the failure to allow to the 
plaintiffs the use of the music hall on the agreed 
nights. 

It will be useful to compare the decisions 
given in the two above-mentioned cases with 



what has been thought to be well ascertained 
law in the case of a lease. In Woodfall's 
Landlord and Tenant, 854, ed. 1863, it is said, 
that where a lessee covenants generally to pay 
rent, he is bound to pay it, though the house 
be burnt down : and in The Brecknock Com- 
pany v. Pritchard (6 T. R, 750), it is laid 
down by one of the counsel, that the rule is, 
that when the law creates a duty, and the 
party is disabled to perform it without any 
default in him, and he has no remedy over, the 
law will excuse him ; but when the party, by 
his own contract, creates a duty or charge upon 
himself; he is bound to make it good if he may, 
notwithstanding any accident by inevitable 
necessity, because he might have provided 
against it by his contract This doctrine is 
stated by Lord Renyon, C. J., to be correct ; 
but the former portion of it seems hardly con- 
sistent with the old rule of law,, as to the 
liability of a person on whose premises a fire 
had occurred without any default on his part, 
for damage occasioned to another person by 
the spreading of the fire. In Roll, Ab., B. 2, 
it is said, " If a fire light suddenly in my house, 
I know nothing of it, and burn my goods, and 
also the house of my neighbour, my neighbour 
shall have an action on the case against me;" 
in such a case the law imposed on a person a 
duty {sic utore tuo ut alienum ncn ladas), 
which an accident disabled him from perform- 
ing; but nevertheless he was held liable. The 
law is now altered by the 6 Ann, c. 31, and 14 
Geo. 8, c 7, s. 86. (See Gale on Easments, 
289). The latter part of the doctrine, of which 
Lord Kenyon, C. J., approved, does not seem 
to agree wilh Appleby v. Meyers and Taylor 
v. Caldwell; for if it were correct, it would 
seem to be a necessary conclusion, that in the 
former case the plaintiffs would have been 
bound to do again the works destroyed by the 
fire, and complete the contract before tbey 
could recover anything; and that in the latter 
case the defendants would be liable, as they 
were bound unconditionally to allow the plain- 
tiffs the use of the music nail. 

It is of frequent occurrence to insert in a 
lease a clause exempting the tenant from pay- 
ment of rent if the house be burnt down. (See 
Davidson's Precedents in Conveyancing, vol. 
5, pp. 181, 455, note, ed. 1861, and Prideaux's 
Predcedents in Conveyancing voL 2, pp. 7, 3U, 
ed. 1866.) It appears to have been at one 
time thought that equity would relieve the 
lessee if sued at law for the rent agreed to be 
paid for premises burnt down during the 
lesee's occupation. In Baker v. Eoltzopffell 
(4 Taunt 45) the plaintiff had obtained a ver- 
dict for rent claimed for premises which had 
been consumed by fire. The action was for 
use and occupation, and it was contended, on 
motion to sot aside the verdict, that since the 
buildings were not capable of being occupied, 
the plaintiff must fail. The Court refused to 
grant a rule, on the ground that the land was 
still in existence on which the defendant might 
rebuild, and that the landlord, if he entered 
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for that purpose, would be a trespasser, and 
that there was no offer on the defendant's part 
to deliver up possession. In Holtzopffell v. 
Baker (18 Ves. 115) it was held by Lord 
Eldon, L. 0. that the lessee had no remedy in 
equity. 

Again: in The Brecknock Company v. Prit- 
chard the liability of a person who has con- 
tracted to keep a bridge in repair came into 
question. The declaration alleged that the 
defendants undertook to keep in complete 
repair a bridge for seven years, but had failed 
to perform their contract The plea alleged 
that the bridge had been washed away by the 
act of God, that is, by a great unusual and ex- 
traordinary flood of water, such as the bridge 
could not be reasonably expected to resist 
This was held bad. But the principle of this 
case falls far short of the extent which it is 
neeessary to go in order to support Appleby 
v. Myers. It seems reasonable enough to hold, 
that the defendant's contract was, in effect, one 
insuring that the bridge should be in repair 
during the whole of the time specified ; but 
Appleby v. Myert presented many difficulties, 
and, as the Court said, was a case as to which 
no decision directly in point could be cited. — 
Jurist. 



LONG VACATION. 



It is perfectly welt understood that the 
closing of the Chancery offices does not take 
place solely for the benefit of the officials 
connected with them, and that the profession 
are quite as much pleased by being limited to 
a certain time within which they must complete 
any work connected with the Accountant- 
Gcneral'8 office, or submit to hare it deferred 
over the Vacation. We say that this com- 
pulsion is a boon to many, because much work 
is got over, particularly in the Taxing Master's 
offices, which might, but for the closing of the 
offices, be delayed indefinitely. 

When, therefore, a correspondent of the 
Times suggests that it would not, u under the 
circumstances of the exceptional state of the 
money market be any great hardship if the 
officials were called upon to defer their holiday 
for two or three weeks, in order to release many 
thousands of pounds which will otherwise be 
locked up during the Long Vacation," he dis- 
plays the audacity of ignorance for which the 
Times itself is so famed. He assumes, in the 
first place, that the offices are closed to give the 
officials a holiday, whereas it is well-known 
that the clerks in the Accountant-General's 
office remain working for a considerable period 
with closed doors in order to balance the ac- 
count with the Bank. He next assumes that 
there are many waiting to get money out of 
court whom the pressure of the business of the 
courts prevents from getting their petitions 
presented or heard ; and, moreover, he as- 
sumes that if about three weeks were given 
them, these lagging ones would come in and 
be in time to transact their* business. None 



of these assumptions appear to be warranted 
by the facts. In order to balance the Accoun- 
tant-General's book is is found necessary to 
colse the offices for public business, and the 
time fixed this year for their closing is the 
same as usual. As regards the pressure of 
business, we have inquired from reliable 
sources and find it to be no greater than is 
usual tt this time of year; indeed, we have 
heard it generally said that the " money busi- 
ness" is unusually light; and in respect to 
want of time, we venture to assert that there 
will be few indeed (if any) who, with the notice 
they have had, will have been prevented from 
getting their work through before the Vacation, 
merely by reason ot the closing of the offices. 
Why it should make any difference to the 
u hardship" of giving up three weeks of a va- 
cation that money is at 10 per cent we leave 
to others to discover. The emergency, if any, 
can be overcome by special application made 
to the judge, and we have always believed, 
and still believe, that the closing of the offices, 
like the closing of the transfer-books at the 
Bank, gives a periodical opportunity of wind- 
ing-up certain classes of business which would 
otherwise be left to accumulate in endless ar- 
rears. — Solicitors' Journal. 



UPPER CANADA REPORTS. 



QUEEN'S BENCH. 

(Rtported by 0. Robisson, Esq., Q.C., Reporter to the Court.) 

Nkwmah v. Niagara District Mutual Fire 
Assurance Company. 

Cfcrnpntor-y rtfenno* at N. P.—Makimg order a m/e rf court 
— Certificate, by arbitrator. 

Action upon a policy of insurance on good*. Pleas.— Deny- 
ing the policy— setting np that the goods were not deatrov- 
ed— that the plaintiff gave no notice of the toss as requir- 
ed— misrepresentation aa to value of the goods and mode «»f 
heating the premises— increase of risk by alteration. Af- 
ter the examination of one witness the Judge at Airi 
I*rius ordered a compulsory reference. The award, dated 
30th April, was in favor of the plaintiff The evidencu 
and proceedings, with the exhiMts, were annexed, with * 
certificate signed by the arbitrator, dated 11th May, stat- 
ing that he certified the same to enable the defendant to 
move againHt his award if so advised. 

A rale wis* was granted In the Practice Court to set aside ih*> 
verdict and award, ard for a new trial or reference b<u k, 
and was moved absolute in full court, though not on the 
face of it returnabte there. The main objection was that 
the arbitrator had found doe notice and account of the 1- ** 
given, whereas it was disproved by the pljintifl's own 
evid<>nc*. 

Bdd. 1. That before moving, the order of reference should 
have been made a rule of court. 

2. That the objection, bsfng to the arbitrator's finding on 
the evidence, was untenable, unless misconduct could be 
inferred 

3. Semblf^ that the compulsory reference was a'.'thorixr*<t ; 
but firld. that the defendants, having attended at tb» 
arbitration without protest, were precluded from raising 
this objection. 

4. Semble. also, that the certificate could not be rooked at, as 
It waa written after the award. 

Remarks as to the practice of arguing rules in full court 
moved in Practice Court. 

[Q. B., K T„ 1866.] 

The first count in the declaration was on & 
policy of insurance, dated 80th November, 1863, 
whereby the defendants agreed to insure the 
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plaintiff in the sum of $2,000 on his stock of 
dry goods, groceries, hardware, crockery, wines, 
liquors, ready-made clothing, boots and shoes, 
contained in a rough-cast frame building in the 
village of Elora, until the 80th of November, 
1866, subject to conditions endorsed on the poli- 
cy. Averment, that the said goods, &o , were 
destroyed by fire, whereby the plaintiff suffered 
loss to the amount of $4,000, yet the defendants 
1m? e not paid. Common money counts were add- 
ed. 

Pitas. — 1. Non est factum. 2. The said goods 
were not destroyed by fire. 8. Setting out a 
condition, that the plaintiff, on suffering loss by 
fire, frhould forthwith give notice, and within 
thirty days deliver a partionlar account, &o. : 
that the plaintiff did not forthwith give notice, 
and within thirty days after his Iobs deliver in a 
particular account of such loss or damage, sign- 
ed by bis own hand, and verified by his oath or 
affirmation, and by his books of account or other 
proper vouchers. 4. That the policy was ob- 
uioed by the fraud and misrepresentation of the 
plaintiff, in representing that his general stock 
of dry goods, &c, were worth $6,000, whereas 
in truth they were worth only $4,000, and in 
making and causing to be made statements to the 
defendants as to the number of stoves kept upon 
the premises and the partitions through which 
they passed, and bow they were protected, and 
that the plaintiff would not deviate therefrom 
without first giving notice to the defendants' 
Secretary, and obtaining the defendants' consent. 
Averment, that the plaintiff did wilfully deviate, 
and diil make false statements, and concealed the 
fact that the building was heated by a hot air 
Apparatus, and concealed the risk arising there- 
from, whereby the policy became void. 6. That 
after the making of the policy the plaintiff ma- 
terially altered the premises mentioned in the 
application, and in whioh the goods, &c. , were 
kept, to as to vary and increase the risk, by 
erecting thereon a stove and apparatus for beat- 
ing the premises with hot air. These five pleas 
were pleaded to the first count. 

6. To the common counts, never indebted. Is- 
sue. 

The trial took place at Guelph, in March, 1866, 
before Richards, C. J. After the plaiutiff had 
examined one witness, the learned Chief Justice 
referred the whole case to the Judge of the Coun- 
ty Court of the County of Wellington, under the 
lftfth section of C. h. P. Act, Consol. Stat. U. 
C, ch. 22. 

James Miller obtained a rule in the Practice 
Court, calling on the plaintiff to shew cause why 
the verdict and award should not be set aside and 
a new trial granted, or why the case should not 
be referred back to the arbitrator, if the court 
should be of opinion that it is a cause which can 
be referred by compulsory reference, on the fol- 
lowing grounds : 1. That the arbitrator, as ap- 
pears by his certificate and the award, held " that 
the notice of loss by fire had been given by plain- 
tiff to the defendants, and had within thirty days 
after said loss delivered in a particular account 
of such loss or damage, signed by the plaintiff's 
own hand, and verified by his oath or affirma- 
tion, *nd by his books of account or other proper 
vcocbere — whereas it was established by the 



plaintiff's own evidence that he bad not done so, 
as required by the condition i«f the policy." 

This rule was drown np on reading the nwfird 
made herein, the affidavit attached thereto, and 
the certificate of the arbitrator, and was moved 
absolute in the full court, though not on the face 
of it returnable therein. 

The affidavit stated that this cause was at the 
last Guelph assizes referred to the award of the 
Judge of the Court of the County of Wellington, 
ag'inst the will of the counsel for the plaintiff 
and defendants : that the annexed papers, mark- 
ed Al and A2, were award and certificate of the 
said judge herein. 

The award annexed to this affidavit bore date 
the 80th of April, 1866. Its execution was not 
otherwise proved than by this aftldavit. It re- 
cited that by an order made at the sittings of 
Nisi Prius held at Guelph on the 22nd of March, 
before the Chief Justice of the Common Pleas, it 
was ordered that the jury should find a verdict 
for the plaintiff for $1,961.10 damages, Bubject 
to a reference to the said arbitrator, the award 
to be binding, with power to increase or reduce 
the verdiot, or order a verdict for the defendants, 
with power to enlarge the time for making the 
award, costs of the cause and of the arbitration 
to abide the event, the award to be made on or 
before the first day of the then next term, the 
arbitrator to have the same power as a Judge at 
Nisi Prius. The award contained a finding up- 
on all the issues, and ordered that the verdict 
entered for the plaintiff should stand on the is- 
sues on the first count for the sum of $1,697, and 
that a verdiot be entered for the defendants on 
the issue on the second count. 

Annexed to this award was a statement of the 
evidence and proceedings had before the arbitra- 
tor, with the exhibits produced ; and it conclud- 
ed, "I certify the same and my conclusions 
thereupon, to enable the defendants to move 
against my award if so advised." 

S. Richards, Q. C, shewed cause. He object- 
ed to the sufficiency of the materials on which 
the rule appeared to have been granted, and to 
the reception of the certificate, as being a docu- 
ment made or signed by the arbitrator after the 
award was made; eiting Legger. Young, 16 C. 
B. 626 ; Russell on Awards, 470-1, 298, 626. 
Holgate v Killick, 7 H. & N. 418; The London 
Dock Co., and The Trustees of Shadwell, 82 L. 
J. Q. B. 80. He also argued on the questions 
raised by the rule. 

James Miller, contra, cited Kent v. Etstob, 8 
East 18; Jones v. Corry, 6 Bing. N. C. 187; 
Hodgkinson v. Fernie, 8 C. B. N. S. 189; In re 
Hall and Hinds, 2M.&G. 847 ; Caswell v. Grou_ 
eutt. 31 L. J. Ex. 861 ; McDonald v. McDonald 
7 U. C. L. J. 297 ; Russell on Awards, 295, 669) 

Draper, C. J., delivered the judgment of the 
court. 

The first question that arises is, are we pro- 
perly in possession of this case ? It is not shewn 
that the order of Nisi Prius has been made a rule 
of court. The 163rd sec. Consol. Stat. U. C. oh. 
22, enacts that the proceedings upon any such 
arbitration shall, unless otherwise directed by this 
act or by the submission or document authorizing 
the reference, be conducted in like manner and 
be subject to the same rules and enactments as to 
the power of the arbitrator and of the court, the 
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attendance of witnesses, the production of docu- 
ments, enforcing or setting aside the award, or 
otherwise, as upon a referenoe made by consent 
under a rule of one of the superior courts of com- 
mon law or the order of a Judge thereof. The 
preceding sections, beginning with section 158, 
shew that a compulsory referenoe is included in 
the words "any such arbitration." It is true 
that the order of Nut Pirut which is endorsed on 
the record before us contains no power to make 
the reference a rule of court ; but Millington v. 
Claridge, 3 C. B 609, deoides thai, this being a 
proceeding in a cause, there can be no doubt as 
to the power of the court to make the order a 
rule of court. In Russell on Awards, 659, 2nd 
ed., numerous authorities are cited in support of 
the position, that before proceeding to enfore the 
award by summary process the submission must 
be made a rule of oourt. It appears to us to 
make no difference whether the object be to en- 
force or to impeach the award, and the common 
practice undoubtedly is to make the submission 
or order of Nwi Priut a rule of court before mov- 
ing to enforce or set aside the award. 

The terms of this rule appear also designed to 
raise a question as to the power to make the 
compulsory referenoe. We are clearly of opinion 
that that question is not open for discussion on 
this rule. And here we may observe, that this 
rule granted in the Praotice Court is not on the 
face of it made returnable here, though it was 
argued without objection on that ground. We 
notice this because, although it is in the discre- 
tion of the Judge presiding in the Practice Court 
so to direot, it would, we think, be a most inoon- 
venient practice to allow parties to argue here 
rules obtained in that court upon some under- 
standing between themselves; and further, be- 
cause, although in substance the rule is directed 
against the award, yet in terms it asks to Bet 
aside the verdict and for a new trial. 

The rule, limited by the grounds on which it 
was asked for and granted, seeks to overturn the 
award because the finding of the arbitrator is 
contrary to the evidence as shewn in the certifi- 
cate anuexed to the award. Such, reduced to its 
lowest terms, is the true character of the objec- 
tion, and assuming the authority to refer, at 
which the rule does not strike, the objection is 
untenable unless misconduct is to be inferred. 
We do not think the defendants could be heard to 
question the reference after appearing before the 
arbitration and taking part in the entire pro- 
ceedings. Two cases — Ringland ?. Downdee, 10 
Jur. N. S. 850, and Davietv. Price, 84 L. J. Q. B. 
8, and 11 L. T. N. S. 208— show that a party may 
appear under protest before an arbitrator, and af- 
terwards raise the objeetion of the want of legal 
authority ; but we hear nothing of any protest in 
this case ; the defendants seem to have been con- 
tent, though the referenoe was made against 
their will, to take their chance of a deoision in 
their favor. 

In this latter view, at all events, we think the 
rule should be discharged, for the application is 
in truth an attempted appeal against the arbitra- 
tor's decision of a matter of fact. 

The case of Angell v. Folgate, 8 N. & N. 396, 
and the authorities therein cited; may be refer- 
red to with advantage on the question of this be- 
iug a case iu which a Judge could order a com- 



pulsory referenoe. My impression is strong 
against the objection hinted at, but not really 
raised for decision by the rule. 

I am also 'strongly impressed in favor of the 
plaintiff's case by the consideration that the 
award appears to have been made on the 80th of 
April, 1866, while the statement or certificate, 
annexed thereto bean date the 11th of May fol- 
lowing. Bolgate v. KilUck is a clear authority, 
among several others to the same effect, that the 
court will not look at a letter or document writ- 
ten after the completion of the award. Apart 
from objections of a character more affecting the 
form than the substance, though such as if found 
to exist in fact must have prevailed in law, we 
think the plaintiff has established a meritorious 
case to recover. We think the rule must be dis- 
charged. 

Rule discharged. 



Connbll y. Boulton. 
CbvotatU against ma*mkr*not4— Measure of Dam age*. 
In aa action on a oorenant that the defendant had done no 
act to encumber, contained in a conveyance of land by the 
defendant to the plaintiff; for a consideration of £150. 
Held, that the plaintiff wo entitled to recover the whole 
amount doe upon an outstanding mortgage, although it 
exceeded the purchase money and interest, and the mort- 
gage included other lands ■ufflcient in value to satisfy it 
[Q. B., K. T., 1866.] 

Declaration on a covenant contained in an in- 
denture dated the 24th of September, 18(50, 
whereby the defendant conveyed to the plaintiff, 
iu consideration of £160, certain lands in the 
town of Cobourg, and covenanted with the plain- 
tiff that he had not done any act or thing where- 
by the said lands were or might be impeached, 
charged, affected, or encumbered in title, estute, 
or otherwise. Breach, that before making the 
indenture, i.e., on the 80th of December, 1843, 
defendant had conveyed the said lands, with 
other lands, to one Corrigal in fee, by wny of 
mortgage, to secure £600, which mortgage was 
at the time of the commencement of this suit in 
foroe and unsatisfied. 

Plea. — Payment of one shilling iuto court in 
satisfaction. Replication. — Sum insufficient. 

The trial took place in Ootober, 1865, at Co- 
bourg, before Draper, C. J. 

It was admitted that the plaintiff entered into 
possession of the land mentioned id the declara- 
tion under the indenture of bargain and sale 
therein also mentioned, and bad continued in 
possession ever since, and had made improve- 
ments thereon to the extent of £400: that the 
consideration money in the deed was £160, and 
the interest from the date of the deed was £46 
10s., making prinoipal and interest $786 : that 
the defendant executed the outstanding mortgage 
in the declaration mentioned at the time alleged 
therein, and that the same was outstanding, in 
full force and unsatisfied : that the amount due 
and unpaid npon the mortgage was £450: that 
the mortgage covered other land besides that of 
the plaintiff, which other land was of the full 
value of the mortgage money and interest. 

It was agreed that a verdict be entered for the 
plaintiff for $786 ; and leave to the plaintiff to 
move to increase (he verdict to suoh sum as the 
oourt should think proper, and to the defendant 
to move to reduce the verdict to such sum as the 
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court sboold think proper, or to enter a verdict 
for the defendant. 

In Michaelmas term Nan ton obtained a rale 
to reduce the verdict to one shilling, or to such 
earn ns the court should see fit, or to enter a ver- 
dict for the defendant on the plea of payment 
into court. 

Id the aame term J. D. Armour obtained a 
cross rule to increase the verdict to £450. 

In this term both rules were argued 

J. D. Armour for the plaintiff cited Lethbridge 
v. Mytton, 2 D. & Ad. 772 ; Gibson v. Boulton, 8 
U. C. C. P. 407 ; Carlisle T. Orde, 7 U. C. C. P. 
456 ; Raymond v. Coopar, 8 U. C. C. P. 888 ; 
Kennedy v. Solomon. 14 U.O. Q.B.628; McDontU 
v. Thompson, 16 U. C. Q. B. 164 ; Stuart v. 
H'l-.hitson, 28 U. C. Q. B. 185; Randall v. Raper, 
1 E B. <fc E. 84 ; Vane v. Lord Barnard, Qilb. 
Eq Rep. 7; Mayne on Damages, 101 ; Dart. V. 
k P. 507, 8rd ed. ; Sag. V. & P. 610, 14th ed. 

J If. Cameron, Q.C., for the defendants, cited 
Kennedy y. {Solomon, 14 U.C. Q. B. 628 ; Graham 
v. Baker, 10 U. C. C. P. 426; Bikes v. Wild, 4 
15. & 8. 421 ; Mayne on Damages, 89. 

Drape*, C. J. — It appears to me that Leth- 
bridge y. Mytton, 2 B. i Ad. 772, governs this 
cam. Sir William Follett, in argument for the 
defendant in that case, pat the question in the 
most favorable light for his client. Bat Lord 
Tenderten remarked, " If the plaintiffs are only 
to recover a shilling damages, the covenant be- 
comes of no value at law." In this case there 
are other lands on which the defendant's mort- 
gage is a charge, bat the plaintiff's land is never- 
theless charged with the whole sum due on the 
mortgage. I think the plaintiff 'a rale to increase 
the verdict must be made absolute. This will 
moat probably drive the defendant into equity, 
but in a court of law I do not see my way to an- 
other conclusion. 

In my opinion the rule to increase the verdiot 
to £450 should be made absolute, the other rule 
discharged. 

I! ag arty, J.— There is a dearth of authority 
in our books as to the damages on covenants for 
title. 

Mr. Mayne gives it as his opinion that there 
i? no difference of principle between a covenant 
against encumbrances and a oovenaut to pay off 
encumbrances, and that if so the law is settled 
by Lethbridge v. Mytton. 

If the point were unaffeoted by authority, it 
would not be easy to understand why the plain- 
tiff here, who has bought a property with a cov- 
enant that his vendor had done no act to encum- 
ber, should not reoover such damages for a breach 
of that covenant as would put him in the same 
position as if his vendor had truly performed his 
part of the contract We have no power to 
apportion 'he money over the various proper- 
ties affected ; the only complete relief we can 
give is to award the full amount to pay off the 
encumbrance. The parties would then have to 
adja«t their equities elsewhere. 

Lethbridge v. Mytton, would, we may assume, 
have been decided in the same way, if the encum- 
biance which the defendant covenanted to pay 
cff hid ei tended over other properties than those 
included in the settlement. 



It is of course to be noticed that the mortjrnge 
money here considerably exceeds the purchase 
money and interest. It has been usually held 
that in the absence of fraud, the latter amount 
was the measure of damages for breach of coven- 
ant of seiien or right to oonvey. The well- 
know case of McKinnon v. Burr owes, 8 0. S. 
693, discusses the point at large. An analogy 
Is there sought to be established with the sale of 
chattels. It is put somewhat as the case of a 
consideration wholly failing, and the purchaser 
recovers back his purchase money and interest. 

In Mayne, p. 95 et seq. t the question is discus- 
sed. "The conveyance may, notwithstanding 
the defeot of title, pass something to the coven- 
antee, or it may in effect pass nothing at all." 
He cites a Massachusetts oase, in which it was 
said, " No land passing by the defendant's deed 
to the plaintiff, he has lost no land by the breach 
of the covenant ; he has lost only the considera- 
tion paid for it. This he is entitled to reoover 
hack, with interest to this time." 

The other case is also put, and an old case of 
Gray y. Briscoe (Noy 142) is oited. «• B. coven- 
ants that he has seised of Blaokaore in fee sim- 
ple, when in truth it was copyhold land in fee, 
according to the custom. By the court. The 
covenant is broken. And the jury shall give 
damages in their consciences, according to that 
rate, that the country values fee simple land 
more than oopyhold land." 

In the oase before us the plaintiff at all events 
acquired the equity of redemption in the estate, 
with right to pay off the encumbrance. The evi- 
dence shews that he has largely improved the 
property, trebling its value since he acquired it 
He contracted for an estate free from encum- 
brance, and defendant contracted that he had not 
encumbered. Had he covenanted to pay off the 
existing mortgage he would, on the authorities, 
be liable to damages for the whole amount there- 
of. I am unable to recognize any substantial 
distinction between the oases. American author- 
ity seems opposed to the English doctrine. Mr. 
8edgwick, in bis work on Damages, questions the 
correctness of Lethbridge v. My t ton. 

It is said that on a reference as to title in 
equity, an outstanding mortgage is treated not 
as a matter of title but as of conveyancing. I 
presume that on a contract of sale in terms simi- 
lar to those of the covenant before us, the ven- 
dor would be forced to relieve the property of 
the encumbrance by payment or otherwise. Af- 
ter conveyance executed a court of equity would 
probably oouipel the specific performance of a 
covenant to pay off an encumbrance by an ap- 
pointed time. Where, as here, it is merely a 
oovenant that the vendor has done no act to en- 
cumber, the only remedy is by action for dam- 
ages, and I cannot see why such remedy should 
not be complete, and not merely illusory, as it 
would be if defendant's argument prevailed. As 
Parke, J., says, in Lethbridge v. My (ton: "At 
law the trustees were entitled to have the estate 
unencumbered at the end of a year from the mar- 
riage. How could that be enforced unless they 
could recover the whole amount of the encum- 
brances in an action on the covenant." 

Mobusoii, J., concurred. 

Rule absolute to increase verdict. 
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COMMON LAW CHAMBERS. 
(Reported by HsniT O'BxiBir, Esq., BarruUr-at-Law.) 

In Mattee of Robert Rubs ill Waddill, an 
Insolvent. 

Intolvent Act of 1864, see. 9, tuh-tfcs. 6, 10, and tec. 11, tub- 
sec. 1 — Appeal from county judgt— Application for dis- 
charge of insolvent — Xutices to creditors. 

The pr.iTUiotm of at c. 11, of the above act, with reference to 
notices, do not apply to the cam of an Insolvent who hu 

Crocarad a content from his creditors to his discbarge, or 
as procured the execution by the requisite number of 
his creditors of a deed of composition and discharge, and 
whi w applying to the judge for a confirmation of such 
discharge. 
Sue 9, sub pec*. 6 and 10, point out all that is to be done on 
the part of the insolvent, to enable him to bring bis appli- 
cation before She judge. 

[Chambers July, 4, 16, 1866.] 

On 23rd Jane last the insolvent presented a 
petition to the county judge for his discharge 
under the Act. Notice of his intention to apply 
in the form given by the statute was published 
in the Canada Gazette, the first insertion in that 
paper being on 21st April and the last on 16th 
June. Notioes of the intention to apply were not 
seot to the creditors of the insolvent. 

Burton, Q. C, appeared for an opposing 
creditor, and objected that the publication of 
the notice was not sufficient. It was not pub- 
lished for two months as required by sab -sec. 
6 of sec. 9, and notices should hare been 
sent to the creditors as provided by sec. 11, 
sub-sec. 1, and both these sub-sections must be 
read together. 

Sadleir, for the insolvent, contra. 

Sub-sections 2, 8, and 4. of sec. 1, of Act of 
1864, are repealed by Act of 1865, second session. 
This provides that where an assignment is made 
to an official assignee, no notices are required 
to be sent by in so < vent to his creditors, by post 
or otherwise ; form A in old Act is done away 
with, and form A in new Act is only where an 
assignment is not made to an official assignee. 
Where the assignment is to an official assignee, 
the first notice is given by assignee for the pur- 
pose of calling on creditors to prove claims. See 
then section 11 of old Act— To whom is insolvent 
to give notice of his intention to apply for dis- 
cbarge? The end of sub-section 1, section 11, 
showed " that notices thereof must be addressed 
to all creditors within the Province, Ac, at the 
time of the insertion of the first advertisement," 
that is, the assignee's advertisement 

The following judgment was, after considera- 
tion given by the learned judge of the court below, 

Logic, Co. J. — As to the first point sub-sec 6 
sec. 0, provides that notice shall be given by 
advertisement in the Canada Gazette for two 
months, and the first point raised is whether the 
full period of two months must elapse between 
the first and last insertions in the Gazette, or 
whether the time of making application to the 
Judge being more than two months from the day 
of the first insertion in the Gazette publication in 
all the issues of the paper during the intervening 
time would be sufficient although the time be- 
tween the first and last insertions should happen 
to be less than two months. I was under the 
impression that the case of Cot v. Pickering, 24 
U. C, Q. B , 439, settled that point, but on look- 



ing at the oase, I find it does not ; and I have 
not been able to find any case in which it has 
been determined. I have, on careful considera- 
tion, come to the conclusion that the insertion of 
the advertisement for two months means an in- 
sertion in eaoh issue of the paper published dur- 
iog the two months between the first insertion 
and the day of presenting the petition ; and 
therefore, as in this case, the day of meetinp is 
more than two months from the date of the first 
insertion, and the notice has appeared in each 
issue during the period, the publication in the 
Gazette is sufficient. 

With regard to the other point, I am of opin- 
ion that notices should have been sent to the 
creditors of the insolvent as provided by sec. 1 1 . 
I think thatseo. 11, sub-sec 1, must be read along 
with sec 9, sub sec 6, in order to ascertain the 
intention of the Legistature. Sec 1 1 , sub-sec. 1, 
contains the general provision of the Insolvent 
Act for the giving of notices. It provides that 
notioes of meetings of creditors and all other 
notioes required to be given by advertisement 
without special designation of the nature of such 
notioe shall be given by publication for two 
weeks, &c And in any oase, the assignee or 
person giving such notioe shall also address 
notices, &c, to the creditors. Th.3 words in tl»* 
last part of this section, "and in any c»i8t\ ,f 
&c, are very comprehensive, and unless con- 
trolled or limited by the other pert of the taction . 
or by anything in sub-sec 6, of sec. 9. would 
unquestionably include the oase of an insolvent 
giving notice of intention to apply for his dis- 
charge. It is contended by Mr. Sadlier for the 
insolvent, that it is limited by the words " with- 
out special designation of the nature of such 
meeting" to cases where a meeting is c.illed 
without the object of the meeting being stnteJ in 
the notice, but that where the object is st>it^ I in 
the notioe the requirements of sec. tl do not ex- 
tend to all notices required to be given ; and 
therefore where there is a special provision for 
advertising notice of application as in sub- sec. 
6, of sec 9, the provisions of sec. 1 1 do not 
apply to it. I think, however, that the portion 
of sec 11 requiring notioe to be given to credi- 
tors applies to applications for discharge under 
sub-sec 6 of sec 9, and my reasons for so think- 
ing are as follows : Sub-sec 6 provides that the 
insolvent may give "notice Ac. of his intention 
to apply &c. ;" and notice shall be given by 
advertisement, &c ; if the latter part of the 
olause had been ommitted, there would be no 
question, I think, as to the notice required ; tbe 
general provisions of see. 11, would apply. Does 
the last part of the olause then limit these 
provisions T I think not ; it provides, generally, 
that notice shall be given, and that notioe, mean- 
ing the notice referred to, shall be advertised for 
a longer period than sec 11 requires ; the effect 
in my opinion of sub-sec 6, is merely to extend 
the period of advertising from two weeks to two 
months, in other respects the requirement; of 
sec 1 1 as to notice to creditors must be com - 
plied with. I am also of opinion that the words 
in see. 11" without special designation of the 
nature of such notice," do not limit the words, 
"and all other notices herein required to be 
given," to cases where the object of the meeting 
or notice is not expressed in the notice. In the 
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ease of a voluntary assignment, under see. 2, a 
meeting must be called, of which notices must 
be sent to the creditors, though the special ob- 
ject of the meeting is stated ; eub-seo. 2 of that 
section assumes that notioe is sent to creditors 
under the general provisions of the Act, and re- 
quires a list of creditors to be sent with it The 
last part of sec. 11 requiring notices to be sent 
to creditors, applies in my opinion, to every case 
where notice is required to be given ; and as the 
notices have not been given in this case, I cannot 
entertain the insolvent's petition for his 
discharge." 

From this judgment, the insolvent (at the 
suggestion of the learned Judge himself.) ap- 
pealed by petition entitled in the Court of Queen's 
Bench, to the presiding Judge in Chambers 
under seo. 7 of the Insolvent Act of 1864. 

The petition was as follows :— 

"The petition of Robert Russell Waddell, of 
&c. t sheweth, 

1. That your petition on the 27th April, 1865, 
made an assignment under the Insolvent Act of 
1864, and surrendered all his estate, both real 
and personal to John Murray, of the city of 
Hamilton, an official assignee. 

2. That the said John Murray has since died, 
and William Forest Findlay, of &o. f has been 
appointed and acts in his place, &o. 

3. All proceedings in Baid matter of insolvency 
of your petition have been carried on in the 
County Court of the County of ^Wentworth. 

4. That more than one year had elapsed from 
.the date of your petitioner's said assignment, and 

his application by petition to the judge ot the 
said County Court of the County of Wentworth 
for an order allowing and cenfirming your peti- 
tioner's discharge, under the Insolvent Act of 
1864 (a copy of this petition was annexed). 

5. Your petitioner, on the 23rd June, 18C6, 
by petition, setting forth that your petitioner 
having duly assigned ond surrendered, and in all 
things conformed himself to the statutes, rules, 
and orders relating to bankruptcy, and having 
b*en duly examined under oath, touching his 
estate and effects, made his apolication to Alex. 
Logie, Esq., judge of the said* County of Went- 
worth, for an order allowing and confirming his 
discharge under said Act 

6. That his honor, the said judge, refused your 
petitioner's said application, on the grounds set 
forth and declared in his said judgment given 
therein (a copy of which was annoxed). 

7. Your petitioner being dissatisfied with the 
determination and decision of the said judge of 
the County Court of Wentworth, gave due nothe 
of his intention to appeal therefrom to this honor- 
able court, or to the presiding judge in chambers. 

8. That your petitioner applied to the presid- 
ing judge in chambers on the 11th July, 1866, for 
leave to appeal from the decision of the judge of 
the County Court of Wentworth, and by an order 
made in chambers, bearing date the 11th July, 
1866, by his lordship the hon. Mr. Chief Justice 
Draper, it was ordered that your petitioner 
should be allowed to appeal from the decision 
of the judge, dated July 4, 1866, upon giving the 
required securities, and otherwise complying with 
the provisions in that behalf contained in the 
Insolvent Act of 1864. 



9. Your petitioner hath given the security 
required under the said Act, as approved of by 
the said judge of the County Court of Wentw rth, 
and otherwise complied with the provisions in 
that behalf, as directed by the said order of his 
lordship, Mr. Chief Justice Draper. 

Your petitiouor therefore prays : 

1. That the said judgmeut or decision of Alex. 
Logie, Esq.. judge. &c , may be revised by this 
honorable court, or the presiding judge in cham- 
bers to whom this petition muy be presented. 

2. That your petitioner may have such further 
and other ordered relief as the circumstances of 
the case may require. 

8. That the respondent, Lewis R. Cot by, the 
oreditor of your petitioner, opposing his dis- 
charge, may be ordered to puy the costs of this 
appeal. 

And your petitioner, &c. 

This petition wa9 verified by an affidavit of the 
insolvent. 

Sadteir, for the insolvent, the appellant. 

S. Richards, Q.C.. for the opposing creditor. 

No eases were cited on the argument. 

Dbapir, C. J — The question raised on this 
appeal is in what manner is the notice to be 
given by an insolvent who has procured a con- 
sent from his creditors to his discharge, or has 
prooured the execution by the requisite number 
of his creditors of a deed of composition and 
discharge within the meaning of the ace to apply 
to the Judge for a confirmation of such discharge. 

The objection on which such an application has 
been decided adversely to this insolvent is, that 
no notices were addressed to- all his creditors and 
to the representatives of foreign creditors with- 
in this Province, nor were any mailed to them, 
postage paid, according to the llth sec, sub- 
see. 1 of the Insolvent Act of 1 864. 

The 6tb sub-sec of sec 9, points out how the 
insolvent is to proceed to obtain a confirmation 
of his discharge, either under a consent or a 
deed of composition and discharge. It requires, 
1st. Filing in the proper office the consent or 
the deed, 2nd. Giving notice of such filing and 
of the insolvent's intention to apply on a day 
named in such notice for a confirmation thereof 
by the Judge, " and a notice shall be given by 
advertisement in the Canada Gazette for two 
months, and also for the same period if the ap- 
plication is to be made in Upper Canada, in one 
newspaper * * * * in or nearest the place 
of residence of the insolvent." 

The llth sec is to the following effect:— 
Notice of meetings of oreditors and all other 
notioes herein required to be given by advertise- 
ment, without special designation of the nature 
of such notice, shall be so given by publication 
thereof for two weeks in the Canada Gazette; 
also, in Upper Canada, in one newspaper, in 
English, published at or nearest to the plaoe 
where the proceedings are being carried on. 
* * * * And in any case the assignee or 
person giving such notice, shall also address 
notices thereof to all oreditors and to all repre- 
sentatives of foreign creditors within the 
Province, and shall mail the same with the 
postage thereon paid at the time of the insertion 
of the first advertisement. 
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The application in this case was under the 10th 
sub-sec of sec. 9, by ahich the insolvent is re- 
quired to give notice of his application in the 
manner provided for by sub-seo. 6, above set 
out, i «., "in the manner hereinbefore provided, 
for notice of application for confirmation of 
discharge" 

The first observation which suggests itself, is, 
that the Gth sub-seo. contains a complete direc- ' 
tion as to the notice of the day on which the 
application for a confirmation of the discharge 
will be made. The words are precise, and it 
makes no reference to any other part of the Act 
as is done in sub-sec 2 of see. 2, as to each 
notice of meeting sent by post "as hereinafter 
provided," evidently alluding to the 11th sec. 
which fixes the length of time for advertising as 
well as directs the postal notice. 

The 10th sub -sec. of sec. 9 refers to the 6th 
sub-sec. as to the mode of giving notioe, as if 
all was to be found expressed there. 

The 11th sec. professes to regulate " notices 
of meetings of creditors and all other notioes 
herein required to be given by advertisement 
without special designation of the nature of such 
notice." The notioe in question is very clearly 
a notice required to be given by advertisement, 
and yet it cannot, in one respect, be governed by 
sec 11, which names two weeks as the period of 
insertion in the Gazette and newspaper, while the 
6th sub-seo. names two months for the same pur- 
pose. The form of notice directed to be used by 
sub-sec 10, (Q) designates the object of the 
application to the Judge to be for a discharge 
under the Act. Waiving for the moment, the 
question how to construe the words " without 
special designation of the nature of suoh notioe," 
it is obvious that the provisions of the 11th see 
both as to time and to the local newspaper are 
inconsistent with the 6th sub-seo. of sec. 9, the 
former absolutely, and the latter possibly, for it 
may not always happen that the place where the 
proceedings are being carried on is also the place 
of residence of the insolvent. But the words on 
which the opposing creditor relies are " in any 
case, the assignee or person giving such notioe" 
shall also address notices to all creditors, &c, 
and to mail them, postage paid; the contention 
is, that this applies to the notioe required by 
sub-sees. 6 and 10 of sec. 9. 

I nm not sure that I rightly understand what 
effect or meaning the learned Judge in the In- 
solvent Court, put upon the words ** without 
special designation of the nature of such notice." 
Mr. Richards argued very strenuously that they 
would be satisfied by holding them to apply to 
the period during which the advertisement is to 
be continued. I oonfess this appears to me a 
forced construction, not in accordance with the 
guidance to interpretation furnished in the 1 8th 
sub-seo. of sec. 1 1, which, in reference to " every 
petition, application, motion, oon testation, or 
other pleading under this Act," says the parties 
may use plain and concise language *' to the 
interpretation of which the rules of construction, 
applicable to such language in the ordinary 
transactions of life shall apply." I think the 
meaning of these words is without special state- 
ment of the matters to whioh suoh notice re- 



lates; thus, the notice by the sheriff of a writ of 
attachment is couched in general terms. 

On the other hand, it is impossible not to 
admit that there are notices which do contain 
suoh special statement, whioh appear to come 
within the latter part of sec. 11, and require 
postal transmission in addition to the advertise - 
ment. 

The only instance in which I have observed 
that the Legislature have specially referred to 
postal notioe in addition to advertisement (except 
sec. 11), is in sub-seo. 2 of sec 2, and there the 
advertisement is to state the object of the meet- 
ing to be eatled ; but I do not find in this, any 
argument which leads to the conclusion that pos- 
tal notioe is prescribed as to eases within the 
6th and 9th sub-sec. of sec. 9. 

The 6th sub-sec. applies to the ease of an in - 
solvent who has either procured a consent to bis 
discharge, (See sub-seo. 8 of see. 9), or the 
exeoution of a deed of composition and dis- 
charge, (see sub-sees. 1, 2, of sec. 9) ; although 
such deed of composition and discharge may be 
made before proceedings upon assignment or for 
compulsory liquidation. I entertain no doubt 
that in the great majority of cases, it will he 
either pending or after such proceedings among 
other reasons for these suggested by Mr. Edgar 
in a note on this section of his useful edition of 
this Statute, and in all these oases the creditors 
have had notice as required by the Act of pre- 
vious meetings' and proceedings, and the deed 
itself must have been exeouted by a fixed pro- 
portion of the creditors, a majority in number 
of those whose debts amount to, or exceed $100, 
and who represent three-fourths in value of the 
insolvent 'liabilities, and the deed so exeouted 
binds the remainder of the creditors. In this 
instance it appears to me, not unreasonable to 
conclude that the Legislature considered adver- 
tising for two months sufficient without postal 
notice. A similar conclusion is equally suggested 
in the case of a consent in writing of the credi- 
tors as (provided for in sub-sec. 8 of the same 
section. Nor does this conclusion appear to me 
less clear when the application is under sub-sec. 
10, where the application for a discharge is not 
until after the expiration of one year from the date 
of an assignment, which must have been adver- 
tised, or from the issue of a writof attachment also 
advertised, and nnder eaoh of whioh other pro- 
ceedings requiring advertisement and postal 
notice will have taken place, or the insolvent 
will not be in a position to ask for a discharge 
from his liabilities. 

On the whole, after some hesitation, arising 
mainly from my respect for the well known care 
and discrimination of the learned Judge in the 
court below, I am compelled to differ from his 
conclusion, and am of opinion the 11th see. does 
not apply to the present ease, but that the 6th 
and the 10th sub-sec. of sec. 9 point out all that 
was to be done on the insolvent's part to enable 
him to bring bis application before the Judge. 

The appeal must therefore be allowed, and the 
application further heard. Assuming that I have 
power over the costs of this appeal, I do not 
think it a fit case to give them. 
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Iff THE MATTBB Of A SUIT IN THI COUNTY COURT 

of thb Couuty of Wkntworth between T. G. 

FUBK1VALL AND BlBNABD SAUNDERS. 

Onnty CburU-Jvrisdiction— Amount ascertained b% act of 
parties. 

The defendant wu bookkeeper for the plaintiff, and as such 
debited himself with cash received Which more than paid 
his salary, and for which excess a Terdict was, upon 
action brought, giren against him. He thereupon applied 
for a prohibition. 

BeU, that the amount had been ascertained by the act of 
toe parties. 

[Chambers, July 6, 1866.] 

Hector Cameron obtained a summons calling 
upon the jndge of the County Court of the County 
of Wentworth and the defendant, to shew cause 
why a writ of prohibition should not issue to 
restrain the further prosecution in the said court 
of this suit, on the ground that the said court 
bad no jurisdiction, inasmuch as the amount sued 
for exceeded the jurisdiction of the court and is 
not ascertained by the act of the parties or the 
signature of the defendant, and on grounds dis- 
closed in affidavits filed. 

Mr. Cameron filed his own affidavit, and aoopy 
of the notes of the learned judge on the trial of 
the ease in the court below, from which it appear- 
ed, that the defendant entered into an agreement 
with the plaintiff, which agreement was not pro- 
duced in Chambers, though admitted by counsel, 
and was dated in the spring of 1861, and that the 
defendant was to serve plaintiff as his book- 
keeper, among other things, at a salary of $1000 
for the following year. That without any further 
agreement, the defendant remained with the plain- 
tiff till some time in August, 1863, when he left. 
The defendant had charged in his own account, 
in the plaintiff's ledger, all monies which he 
took from the plaintiff's business, and had credit- 
ed himself, in February, 1862, $1000, and in 
February, 1863, $1000, as his salary. He had 
charged against himself cash, at many times, 
which amounted to $4589.85. Just before he 
left, he credited himself with $589.85, m trade 
expenses, for which there was no authority or 
entries to warrant ; but when his salary was cre- 
di ed to him, up to the time he left, the balance 
against him, on his own showing, in plaintiff's 
books, was $304 06, as cash received by him 
from the plaintiff: 

The case was tried at the sittings of the 
County Court at Hamilton, and a verdict render- 
ed for the plaintiff for $356.66 damages. 

The counsel for the defendant contended at the 
trial that there was no account stated inthe books 
in defendant's hand-writing showing any balance, 
and that the entries made by defendant were not 
acts of the parties within the meaning of the 
statute, so as to give the court jurisdiction when 
the amount claimed is over $200. The defence 
set up was that the plaintiff and defendant were 
in fact partners in the business, but this the jury 
negatived, and found for the plaintiff the amount 
as shown by the plaintiff's books, adding interest. 

Curran shewed cause, and filed several affi- 
davits to the effect that the defendant took out a 
rule nisi to set aside the verdict one of the 
grounds being the alleged want of jurisdiction, 
but that he did not appear in support of the same, 
and it was thereupon discharged ; and that the 
defendant then gave notice of appeal from the 
judgment of the county judge, and entered into 



and perfected the bond in appeal ; that the sum 
in dispute was also in question in the Court of 
Chancery, on a bill filed by the defendant against 
the plaintiff, and he contended that, the amount 
had been ascertained by the act of the parties, 
and that therefore the County Court had juris- 
diction. 

John Wilson, J — The County Courts have 
jurisdiction in suits relating to debt, covenant, 
and contract, to $400, where the amount is liqui- 
dated or ascertained by the aot of (be parties 
or by the signature of the defendant. 

Now the simple questiou is, — Has this amount 
been ascertained by the act of the parties! The 
business of the plaintiff required books ; the duty 
of the defendant was to make all proper and 
necessary entries in these books, and as between 
the plaiutiff and himself, to make true entries of 
the cash he took from plaintiff in bis books. 
The account in the plaintiff's books is to ascer- 
tain what the defendant is from time to time 
taking on account from his employer. The act 
of the plaintiff is to furnish the book for the 
purpose of these entries. The act of the defend- 
ant is the making entries of the amount he takes ; 
the amount due from one to the other is ascer- 
tained by the production of the account In the 
very nature of things it admitted of mistakes, 
and it admitted of entries not warranted ; but 
when it was gone over, and mistakes or improper 
entries oorreoted, the amount was ascertained by 
the aot of the parties ; by the one, in making the 
charges against himself ; in the other, by accept- 
ing these charges. Here the defendant was eu ti- 
tled to take credit for his salary from the begin- 
ning of the third year until the time he left in 
August If he had done this properly, the balance 
due the plaintiff would have been ascertained as 
that whioh he now claims ; but the defendant 
made an unwarranted entry of trade expenses to 
batance his account, which he had no right to do, 
unless indeed he had been a partner, whioh both 
admit was tho substantial defence, but which the 
jury found against the defendant. 

The reasoning in the case of Wallbridge v. 
Brown, 18 U. C. Q. B. 158, applies here. The 
written agreement between these parties shows 
what the defendant was entitled to take from the 
plaintiff. It shows that the duty of the defend- 
ant, directly and by implication, was not to take 
more than his ordinary salary ; but he took more, 
and by his own act made the entries against him- 
self ; but his overdrawing he covered by an un- 
authorised entry, which the plaintiff properly 
rejected, and so the amount of the defendant's 
indebtedness was well ascertained by the act of 
the parties. I think there is no ground for award- 
ing this prohibition. 

Summons discharged.* 



Harold v. Stewart. 
Cbtts— Taxation— County or Division Cburt scale. 
Where a verdict is recovered in one of the Superior Courts 
for an amount exceeding $60, and a certificate for full 
costs refused, the master has still power to enquire 
whether a Hi vision Court had Jurisdiction, and to tax 
County Court costs. 
In this ease the action was for use and occupation, the plain- 
tiff recovered $100, and the master taxed County Court 

* The Court of Queen's Bench during the ensuing term 
granted a rule nisi to rescind the order in this case.— 
Eds L. J. 
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ec»tfl The learned Judge who tried ttao cane would hare 
ceitified for such costs it he had had authority to do so, 
and he therefore refused to interfere. 

LChAmbora, July 12, IStffl.] 

The plaintiff recovered a verdict for $100 in an 
action for use and occupation. At the trial, a 
certificate to the effect that the cause was pro- 
perly brought in the Superior Court was asked 
for, bat refused by the learned Chief Justice of 
Upper Canada, for the reasons given in the fol- 
lowing memorandum : — 

" I do not seo any sufficient grounds to justify 
me in giving a certificate for costs. The verdict 
is within the County Court jurisdiction, and these 
courts have jurisdiction to try such an action. 
After carefully reading my notes, I cannot say 
that the title to land was brought into question. 
It was not in truth disputed, the question was 
simply as to the premises actually used and occu- 
pied by the defendant, by the permission of the 
plaintiff upon defendant's request." 

The master taxed the costs upon tho County 
Court scale, notwithstanding the objection of the 
defendant that only Division Court costs were 
taxable, whereupon a summons was taken out, 
calling on the plaintiff to shew cause why the 
master should not revise the taxation of costs, 
by taxing tho plaintiff's costs on the Division 
Court scale, on the ground that the cause was 
within the jurisdiction of the Division Court. 

Harman shewed cause and filed his own affi- 
davit to the effect : — 

That the action was brought to recover the 
amount due from the defendant to the plaintiff, 
for the use and occupation by the defendant of 
certain lands of the plaintiff, Mary Anne Harold, 
wife of the said plaintiff, Thomas G. Harold. 

That a considerable amount of previous litiga- 
tion had taken plaoe between the same parties, 
to establish the right of the plaintiffs to the lands, 
A for the use and occupation of which, by the de- 
v fendant, this action was brought 

That at the trial of this cause, one of the prin- 
cipal witnesses was the deputy sheriff of the 
County of Hal ton, who was rigidly cross-exam- 
ined as to his having given the plaintiff posses- 
sion, under the writ of possession issued after a 
previous action of ejectment of the said lands. 

That an exemplification of the judgment in 
the said action of ejectment was put in at the 
trial on the part of the defendant. 

That the amount sought to be recovered by 
the plaintiffs was variously sworn to by the wit- 
nesses, at a much larger sum than was awarded 
as their verdict by the jury. 

That the said amount sought to be recovered 
by the said plaintiffs was in no way to be con- 
sidered a liquidated amount, or an amount or 
balance claimed, in any way struck or settled, 
between or by the acts of the parties, so as to 
bring it within the fcope and meaning of the 
Division Court Act. 

That in the copy of tho affidavit of disburse- 
ments, made by the defendant, (and served upon 
deponent, with notice of taxation of defendant's 
oosts, to be made at the same place and time as 
was appointed for the taxation of the plaintiff's 
costs, in order that any difference of oosts to be 
allowed on taxation might be then ascertained 
or allowed,) the defendant alluded and swore to 
the professional evidence to be given by one of 



her witnesses, ns a land surveyor ; and also to a 
plan and survey which was necessary on the 
trial of the said cause, and was used at the trial. 

Tha| the learned chief justice, while declining 
to grant a certificate for full costs, used the 
expression that the verdict rendered was " within 
the County Court jurisdiction." 

That a bill of costs was served and notice 
of taxation given to tax the same on the County 
Court scale, on which soale the said oosts were 
taxed, and that at the same time the difference 
of Superior Court oosts were taxed and allowed 
to the defendant, amounting to upwards of ten 
pounds, according to the statute in such case 
made and provided. 

Mr. Harman cited Cleaver t. Hargrove, 2 
Dowl. 689; Sellman v. Boom, 8 M. & W. 652 ; 
Woodham t. Newman, 7 C B. 666; Arch. 
Pr. 11 Ed. 618; Patterson's Pr. 600. 

C. S. PatUreon supported the summons. 

Draper, C. J.— The Common Law Procedure 
Act (8. 828) provides, that in case a suit of the 
proper competency of a County Court be brought 
in the Q. B. or C.P., or in case a Buit of the 
proper competency of a Division Court be brought 
in either of these Courts, or in a County Court, 
the defendant shall be liable to County Court 
costs or to Division Court costs only, as the case 
may be, unless the judge who presides at the 
trial certify in court immediately after the yer- 
dict has been recorded, that it is a fit cause to be 
withdrawn from the County Court or Division 
Court, as the case may be, and brought in the 
Superior Court or a County Court, making pro- 
vision, if the judge does not so certify, for the 
indemnification of the defendant. 

This action having been brought in the Queen's 
Bench, I refused to oertify under the above sec- 
tion. It had been previously held by that court 
in Cameron v. Campbell, 11 U. C. Q. B. 169, that 
where a cause had been improperly brought in the 
Queen's Bench, and a verdict rendered, for an 
amount within the Division Court jurisdiction, the 
judge who tried it had no power to order County 
Court oosts, the suit not having been commenced 
there. I had granted the certificate, in that oase, 
holding a different view ; but finding the opinions 
of the chief justice and my brother Burns against 
me, I acquiesced in their decision. 

In that case the judgment proceeded on the 
foundation that the Court could not, on anything 
that appeared, say that the plaintiffs had any 
claim against the defendant beyond a money de- 
mand of an ordinary nature, not exceeding $10J. 
If 1 had had authority in this case to have cer- 
tified for County Court costs, I should have done 
•bo, first, because I felt no doubt, that on the 
evidence, as well as on the cause of action, the 
case was of the proper competence of the County 
Court ; and next, because, if the case had been 
instituted in the Division Court, the evidence 
was such as to support a claim beyond $100, 
and therefore beyond the jurisdiction of the 
Division Court — in the words of the Act, not of 
the proper competence of the Division Court. 

I presume that it was shown to the master, as 
it is now shown on affidavits before me, that the 
amount sought to be recovered in this suit was 
in no way to be considered a liquidated amount, 
or an amount or balance claimed, or in any way 
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struck or settled, between or by the acts of the 
parties. Now the jurisdiction of the Division 
Court is two- fold; it extends — (let) to all per- 
sonal actions where the debt or damages claimed 
do not exceed f 40 — (2nd) to all claims and de- 
mands of debt account or breach of contract, or 
covenant, or money demand, whether j>nv»b e in 
money or otherwise, when* the amount or balance 
claimed does not exceed $100 

If 1 am at liberty to refer on tbi> application 
to my notes at the trial, I fiud that they confirm 
the statement of fact contained in the affidavit 
above set forth. 

I think that the master most, in snch a case 
as this, be held to have power to enquire whether 
the Division Court had jurisdiction. 

The absence of a certificate on the part of the 
judge who tried the case, shows only that the 
cause was not properly instituted in the Superior 
Court The amount of the verdict shows con- 
clusively that the case is not withiu the first 
branch of the jurisdiction of the Division Court ; 
and whether it is within the second, must be a 
matter to be ascertained, in order to determine 
if the plaintiff could have maintained his claim 
within that branch of jurisdiction ; I think, there- 
fore, the master was not precluded from such 
an enquiry, and that there is no reason estab- 
lished before me to warrant me in saying he has 
decided improperly. I am far from having ex- 
hausted all that in my opinion might be urged 
against holding that by bringing an action in a 
case like the present, the plaintiff, if not entitled 
to a certificate that the cause was properly with- 
drawn from the County Court, is inevitably 
rednced to Division Court costs. 

I discharge the summons, but without costs, 
as I believe the case is of the first impression.* 
Summons discharged. 



Lswis xt al. v. Manning. 

Pleading— Bmo far eqmtaUe pleas and repUcaltoru govern- 
<d fry ordinary oomtnom law rules of pleading— Striking 
md—QuU. 

Edd 1. That the right given to suitors to plead or reply 
equitable matters of defence or reply, doet not giro to 
suitors the right to aet at nought the well understood 
common law rules of pleading. 

Bdd 2. That although an equitable replication might be a 
good equitable answer In equity, if pleaded by way of 
answer to a bill framed aa the plea to which It la replied, 
It does not follow that it la a good replication on equitable 
grounds in a court of law. 

Bdd 3. That the equitable replication la this erase was 
dearly multifarious, and so was struck out with coats; 
but to save another application, leave was given to plaintiff 
six days after the service of the order to reply dt novo. 
[Chambers, August 27, 1866.] 

Robert A. Harrison obtained a summons, 
ealling on the plaintiffs to shew cause why the 
replication of the plaintiffs in this canse should 
not be struck oat and removed off the files of the 
court with costs, on the gronnd that it was framed 
contrary to the rules of pleading, in not being 
either simply in denial or in oonfession and 
avoidance ; and also, in being doable, multifari- 
ous, and containing several alleged grounds of 
answer to the plea ; and also, containing irrele- 
vant and immaterial matters, and matters of 
mere evidence, and was so framed as to embar- 



♦The Court of Queen's Bench during Trinity Term refus- 
ed a rale MH to rescind the order in this «aea— J&ds. L. J. 



rasa and delay the fair trial of the action, and ou 
grounds disclosed in affidavits and papers filed. 

The declaration was on a promissory note by 
the plaintiffs, as the holders, against the defend- 
ant, as endorser. The note, which wns dated 7th 
April, 1865, aod for the sum of $1450.07, was 
made by one William Clarke, payable to the 
order of defeodant, and by him ul'eged t-j be 
eudorsed to the plaintiffs. 

The defendant for a defence on equitable 
grounds pleaded — timt before the making or en- 
dorsement of the promissory note in the declara- 
tion mentioned, William Clark, the maker of the 
said note, was indebted to the firm of Bryce, 
McMurrich & Co., of which one Samuel Guun 
was then a partner, as also to the plaintiffs and 
the defendant, and to divers other persons, in 
large sums of monoy which he was uuable pay 
in fall, and thereupon it was proposed by said 
Clark, through said Gonn, to his creditors, and 
assented to by all such creditors, that tbey would 
receive a compensation of six shillings and three 
penoe in the pound on the amount of their re- 
spective claims against said Clark, provided the 
same were secured by promissory notes, endorsed 
by the defendant, and that defendant agreed to 
endorse suoh notes, on condition that his claim 
against the said William Clark should not be 
abated, provided all the other creditors of the 
said William Clark would come into said arrange- 
ment and accept the said composition in satisfy- 
ing and discharging their respective claims; 
that the defendant relying upon the said arrange- 
ment being carried out in good faith, and at the 
request of the said Samuel Gunu, who acted as 
well on behalf of the said firm of Urjce, Mc- 
Murrich A Co., as of the plaintiffs, and certain 
other creditors of said Clark then upon endorsed 
divers promissory notes, made by said William 
Clark, to the amount of six shillings and three 
penoe in the pound, on the claims of the credi- 
tors of said Clark (exclusive of the defendant;, 
and amongst others, the promissory note in the 
declaration mentioned, and delivered all suoh 
notes to the said Samuel Gunn, to be held and 
safely kept by him in trust, for and on behalf of 
the defendant, until all the creditors of the said 
Clark, except the defendant, should have executed 
and delivered to said Gunn proper'and sufficient 
releases of their respective claims against the 
said Clark, or have entered into a valid and bind- 
ing agreement to execute such releases upon 
receiving the promissory notes so endorsed for 
the said composition upon their respective claims, 
whereupon he should deliver such promissory 
notes to the creditors so respectively entitled to 
the same ; bat in case of the refusal of any of 
snch creditors to execute snch release, or bind 
himself so to do as aforesaid, then that the said 
several endorsements by the defendant should 
be nail and void, and all the said promissory 
notes should be delivered back to the defendant 
to be cancelled ; that the said several promissory 
notes. Including the note in the declaration men- 
tioned, were so delivered to the said Samuel 
Gunn, and were received and held by him upon 
the trust for tho purpose end upon the terms 
aforesaid, and upon no other terms and conside- 
ration whatsoever (of all which premises the 
plaintiffs, at the time of the delivery of the said 
promissory note, declared on to them by the said 
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Samuel Gunn, as hereinafter mentioned, had foil 
notice and knowledge) ; that after.the said Samuel 
Gnnn bad so obtained possession of said notes as 
aforesaid, and before the delivery of the promis- 
sory note declared on to the plaintiffs, certain 
persons composing the firm of Merrick Brothers, 
of the City of Toronto, being creditors of the said 
William Clark, as well as certain others of such 
creditors, and for a composition on whose respec- 
tive claims (amongst others) promissory notes so 
endorsed had been delivered to the said Samuel 
Gunn, on the terms aforesaid, absolutely refused 
and still refuse to accept the said composition, 
or to release or agree to release the said William 
Clark from their respe.tive claims on receiving 
such notes, whereupon the said Samuel Gunn 
should have redelivered all the said several notes 
eo endorsed to the defendant, according to the 
condition and terms on which he held the same 
as aforesaid ; but the said William Gnnn, in fraud 
of the defendant, and without his consent, and 
contrary to the said terms and purpose on which 
he held the same as aforesaid, delivered the pro- 
missory note in the declaration m* ntioned. toge- 
ther with certain other of said notes to the 
plaintiffs, as such composition on their said 
claims against the said Clark ; they, the plain- 
tiffs, at the time of the delivery of the said notes 
to them as aforesaid, and when they first received 
the same, well knowing the conditions on which 
the defendant had so endorsed the said notes, and 
the terms and conditions on which the said Gunn 
held possession of the same as aforesaid ; and 
that the said William Clark is now wholly insol- 
vent, and his estate, which has since been put 
into compulsory liquidation in the insolvent 
court at Toronto, at the suit of the said Merrick 
Brothers, for the full amount of their said claim, 
is wholly insufficient to pay six shillings and 
three pence in the pound, on the amount of all 
the debts due by him at the time of suoh arrange- 
ment for composition. 

To this the plaintiffs for replication on equit- 
able grounds replied : 

That at the request of the defendant tbey 
•greed to accept six shillings and three pence in 
the pound, in satisfaction of their olaim against 
the said Clank, and for which they held the pro- 
missory notes or acceptances of the said Clark, 
upon receiving the security of the endorsement of 
the defendant, and that they did not agree to the 
same under any such arrangement, or on the 
-condition alleged in the said plea, and that they 
received from the said Gunn, who acted as the 
ageot of the defendant, and not as the agent of 
or on behalf of the plaintiffs, the said notes, 
endorsed by the defendant for the said composi- 
tion, and thereupon gave up to the defendant, 
who has ever since retained the same, the pro- 
missory notes or acceptances held by them as 
aforesaid, and released the said Clark therefrom, 
and the consideration for the said endorsement 
was the giving up of the said promissory notes 
and acceptances and the release of the olaims of 
the plaintiffs against the said Clark, and the 
placing of the defendant in a position to proceed 
to enforce and collect the whole amount of his 
awn claim from the said Clark, without the inter- 
ference of the plaintiffs, and without their having 
or retaining in themselves any power' to take any 
Proceedings against the said Clark, or his estate, I 



except upon and for the amount of the said com- 
position notes, and the defendant having so in- 
duced and procured the plaintiffs to give up and 
release their said claim, and so to deprive them- 
selves of the power to proceed against the said 
Clark, or his estate, arranged with the said Clark 
for the payment of the whole amount of his, the 
defendant's said claim, by oertain instalments 
agreed upon between them, some of which instal- 
ments have been paid to and received and retained 
by the defendant, and some of which have not 
yet become due; and the defendant, after the 
said composition notes were delivered to the 
plaintiffs, and after said Merrick Brothers and 
other creditors had refueed to acocpt the said 
composition, or to release, or agree to release 
the said Clark, as the defendant well knew, 
oaused the note which first fell due to be paid 
to the plaintiffs at maturity, out of the estate 
of the said Clark, and when the second of the 
said notes became due, the plaintiffs sued the 
defendant therefor, and the defendant did not 
plead or allege any of the matters in the said 
plea contained, and the plaintiffs reoovered judg- 
ment for the said second note, and the defendant 
paid the same ; and the defendant by bis said 
conduct, and also by letters written to the plain- 
tiffs, and otherwise, has constantly affirmed his 
liability to the plaintiffs upon his said endorse- 
ment and has prevented the plaintiffs from taking 
any proceedings against the said Clark, or his 
e tote, even if the plaintiffs, after giving op their 
securities and releasing iheir claim as aforesaid, 
could have taken any such proceedings. 

Defendant, on the day the replication Was 
served, notified plaintiffs that if not withdrawn, 
an application would be made to a judge to strike 
it out, with eosts, on the grounds already men- 
tioned. 

C. 8. Patterson showed cause. He contended 
that an equitable plea is in the nature of a bill 
in equity for a perpetual injunction, and that 
whatever would be a good answer to such a bill, 
if filed in Chancery, would, in a court of law, 
regardless of the ordinary rules of pleading, be 
a good equitable replication. He also argued, 
that the faots disclosed in the replication moved 
against displaced the plea, and that all the faots 
therein stated were essential to make out a good 
answer to such a plea, and ought therefore to be 
allowed. He cited Minn Royal Societie* v. Mag- 
nay t 10 Exch 489 ; Woodhouse v. Farebrother, 
5 E. & B. 277 ; Wood v. Copper Miner* Co., 17 
C. B. 561 ; Clerk v. Laurie, 1 H. ft N. 462 ; 
Waktly v. FroggatU 2 H. & C. 669 ; Flight ▼. 
Gray, 3 C. B. N. 3. 320; Perez v. Oleaga, 11 
Exch. 506; Drain v. Harvey, 17 C B. 257 ; 
Vorley v. Barnett, 1 C. B. N. S. 225 ; Sloper v. 
CottrtU, 6 B. ft B. 497 ; Davu v. MarehaU. 7 
Jur. N. 8. 1247 ; Whitehouie v. Roott, 20 U. C. 
Q. B. 65. 

Robert A. EarrUon contra, argued, that the 
object of written pleadings at law is to eliminate 
an issue or issues for trial ; that pleadings double 
or multifarious were formerly bad on speoial 
demurrer, that the only remedy now is, to move 
to strike them out ; that the right given to suitor* 
to plead matters of equitable defence, or displace 
same by matters of equitable answer, does not 
give to suitors the right to set at nought all well 
understood rules of pleading in oourts of law ; 
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that the plea in question tenders a single issue, 
viz, note given on a condition precedent not per- 
performed ; that the replioati m at the commence- 
ment of it oompletel y met this by a traverse, and 
afterwards proceeded to set up three distinct 
mutters of confession and avoidanco ; that some 
of the matters contained in the replication were 
neither traverses nor matters of confession and 
avoidance, bat statements of <*vuJfh<e immate- 
rial to the proper issue, and culcu uU'U to pnju- 
dice the defence; that if the replication wero* 
allowed to remaia in its present form, plaintiff 
would have to ask leave to file at least four re- 
joinders to it, and that the result would be 
endless pleading, with little prospect of material 
issues. He cited Con. Stat. U. C. ch 22, s. 119. 

Draper, G. J.— I think this replication clearly 
multifarious, and that this objection arises from 
unnecessarily pleading evidenee, from which 
legal conclusions are deducible, instead of plead- 
ing the ground of defence resulting from the 
facta which such evidence would establish. 

I do not accede to the plaintiff's proposition, 
that if his equitable replication would be a good 
pleading in equity, if pleaded by way of answer 
io a bill framed, as the plea is framed, it is 
therefore a good replication on equitable grounds 
in a conrt of law. 

I know of no case going that length, and am 
not prepared to establish the precedent. 

I think therefore the replication must be 
struck out with costs. 

I give costs, because I think it an experiment 
u to how far the common law rules of pleading 
no be set at nought. 

To save another application, I give the plaintiff 
»ix days after the service of the order to reply 
*« novo. Order accordingly. 



CHANCERY CHAMBERS. 
(XtporUd by Bjchaad Graham*. Baa., Barruteinvt-Law.) 
Mitchell v. Maetin. 

Onrnty Omart— Equity sidt— Jurisdiction— Removal 
5 ^ 57 of the County Courts Act does not authorise th* 
j*nor«l of a c«se from the County Court* to the Court o f 
JJsnfsiy, where such remo?al is dedred on account o' 
ta« existence of a subsequent mortgage upon the premises 
exceeding the jurisdiction of the Court of Chancery. 

[Chambers, June, 12, 1866.] 
In this case a suit was commenced in the 
County Court, for the foreclosure of a mortgage, 
ue amount due thereon being within the juris- 
diction of the County Court. Upon proceeding 
*uh the suit, it was discovered that there was a 
second mortgage upon the premises for an amount 
J* r exceeding the jurisdiction of the County 
Court On these facts, 

4. tioskin moved, under sec 67 of the County 
Coorts Act, to remove the cause to the Court of 
Chancery, contending, that the existence of 
toe subsequent claim rendered the ease a proper 
one to be withdrawn from the County Court 
to be disposed of by the Court of Chancery. 

Mowat V. C.— This is not a proper case for 
*aoval. Seo. 67 only applies to eases where 
ue claim itself upon which the suit is founded, 
»©ne whioh is fit and proper to be transferred, 
11 »• plaintiff wishes to make the subsequent 
mortgagee a party, he must file a new bill in this 
court 



GENERAL CORRESPONDENCE. 

Insolvent Act a/" 1864 — Defects in, and sug- 
gested amendments — Thorn e v. Torrance — 
Notices to Creditors. 

To the Editors op the U. C. Law Jocthsal. 

Sirs,— The cases of Thome v. Torrance, and 
Boss v. Brown, recently decided by the Court 
of Common Pleas, have, I think, taken the 
profession by surprise,, and go far to unsettle 
the notion which most lawyers entertained of 
the effect and operation of the Insolvent law. 

The facts were, that John and Charles 
Parsons being at the time in insolvent cir- 
cumstances, made an assignment which was 
not in accordance with the Insolvent Act, and 
so an act of insolvency within that Act, but 
good at Common Law, and under the provi- 
sions of the Indigent Debtors' Act 

Shortly after the assignment, a fi. fa. was 
issued against the assignors, and placed in the. 
sheriff's hands, and within a few days there- 
after a writ of attachment was issued under 
the Insolvent Act of 1864. 

Few lawyers would be found to dispute the 
position that the assignment in question being 
in itself an act of insolvency, and followed up 
in due course by insolvency proceedings, 
would be invalid against the assignee in in- 
solvency, and if authority were wanting on 
what would seem so clear a question, the case 
of Wilson v. Cramp, recently decided by V. 
C. Mowat disposes of it, but in the cases 
referred to, the Court of Common Picas have 
decided that the effect of the insolvency pro- 
ceedings is not only to render the assignment 
invalid as against the assignee in insolvency, 
but to let in the claim of the execution credi- 
tors. Several English cases are cited as ap- 
parently supporting this view; let us see 
whether on a careful review of them, they do 
support it It is submitted with great deference 
that they are not authorities for the judgments 
just pronounced, and in view of the serious 
responsibilities entailed upon sheriffs and 
others in acting upon them, it is to be hoped 
that no time will be lost in bringing the ques- 
tion before the Court of Appeal. 

It is difficult to understand the reasoning of 
the Chief Justice of the Common Pleas in the 
following extract from his judgment : — 

" If we were not to hold assignments of this 
kind void, the Insolvency Act would be of 
little practical advantage; it makes the giving 
of such an assignment an act of insolvency on 
which the debtor's estate can be put into com- 
pulsory liquidation, but if he, by assigning all 
his effects to a trustee to satisfy his debts, 
were to have his estate administered in a man- 
ner not provided for by the act, he would not 
have any estate to be liquidated under the act 
This c/rald, hardly be the intention of the 
Legislature." 

Does the Chief Justice consider that it 
would be of much practical advantage towards 
making an equal distribution of an insolvent's 
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estate if execution creditors could be thus 
privileged, or that svch was the intention of 
the Legislature t What he urges is, a strong 
reason for holding the assignment void as 
against the assignee in insolvency ; and that 
is all that was decided in Wilson v Cramp , 
and if the effect of its being so avoided is to 
let in the execution, it is an unfortunate slip 
which will have to be remedied by the 
Legislature. 

The Chief Justice founds his judgment if 
I understand his reasoning correctly, chiefly 
on the ground that our Insolvent Laws, dif- 
fering in this respect from the Bankruptcy 
Laws of England, do not vest the property in 
the assignee by relation back to the act of 
Bankruptcy, but merely provide that the 
estate and effects of the insolvent as existing 
at the date of the issue of the writ of attach- 
ment shall vest in the assignee in the same 
manner, and to the same extent as if a volun- 
tary assignment had at that date been executed 
in his favor. 

For the purpose of the argument, I pass 
over the question of whether the first assign- 
ment was, or was not valid under the Indigent 
Debtors 1 Act, but assuming it to be good under 
that act, but invalidated under the Insolvent 
Act, is the effect of such avoiding to let in the 
intermediate execution ? 

The cases of Graham v. Wetherly, and 
Graham v. Lewis, 7 Q. B. 491, are referred to 
as the cases, the principles of the decision of 
which must dispose of this case. 

The facts of those cases shortly were, that 
one Bennett placed a fi. fa. in the sheriff's 
hands against Seddons on a judgment obtained 
upon a warrant of attorney under which a 
seizure was made. 

Whilst the sheriff was so in possession, 
another plaintiff, Wetherly, obtained a judg- 
ment in an adverse action, and placed a writ 
in the sheriff's hands ; whilst the goods were 
unsold, a fiat in bankruptcy issued against 
Seddons, the goods were afterwards sold for 
an amount more than enough to cover 
Wetherly* s writ but not sufficient to pay off 
Bennett's. 

As between Bennett and Wetherly there 
was no question that Bennett was entitled to 
priority; but under the Bankrupt Act of 
Geo. IV., Bennett's judgment was fraudulent 
and void as against the assignee in bank- 
ruptcy ; the question then arose, what would 
be the effect as to Wethcrly's writ, and they 
held, that the moment the^a* in Bankruptcy 
issued, the sheriff was bound to treat the first 
writ as void. The moment he so treated it, 
the writ of the second execution creditor which 
had attached provisionally, became in effect 
the first writ 

By placing the assignments, argues the 
Chief Justice, in the place of Bennett's»writ, 
we have a very clear analogy in principle to 
apply to the case before us, and a strong 
authority in favor of the defendants. 

The fallacy of this reasoning appears to mo 



to be this : in the English case the goods were 
bound by both writs — Bennett's first, unless 
something occurred to displace that priority — 
and subject thereto by Wetherly' s. If, there- 
fore, Bennett's writ was displaced or rendered 
void, the goods remained still the goods of the 
bankrupt, subject however to any existing 
lien, and subject to such lien vested in the 
assignee. In the case, however, under discus- 
sion, the execution never attached ; the goods 
were never bound by it, and the very moment 
the assignment became void, that same 
moment did they vest in the assignee. The 
title of the first assignee was good against all 
the world except the assignee in insolvency-, 
and inasmuch as the execution never could 
legally attach, there ceases to my mind, to 
be any analogy between the two cases. 

Whilst on the subject of insolvency, it may 
not be amiss to make some reference to the 
Act of 1864, and its amendment, with a view 
to invite some discussion through your 
columns on the subject ; and, first, as to the 
wording of the acts which could scarcely have 
been more ambiguously framed, had uncer- 
tainty been the special aim of its framers. No 
two lawyers can be found to agree upon many 
of its provisions, and a vast labour has been 
thrown upon our already overworked judges 
in the hearing of appeals, which, after all, 
can scarcely be as satisfactory as if there had 
been a Chief Judge in insolvency vo whom 
appeals might have been made with powers to 
him in cases of intricacy and importance to 
state a case for the opinion of one or other of 
the full courts. If a first-class man wero 
selected for this position he might also be a 
judge of the Court of Error and Appeal— a 
court which, as at present constituted, can 
scarcely be said to be satisfactory either to the 
profession or the country. 

A case recently came by way of appeal be- 
fore the Chief Justice of Upper Canada which 
illustrates the difficulty of putting a construc- 
tion upon the acts in question, and the deci- 
sion in which does not seem to be very clearly 
upheld by some of the clauses to which the 
learned judge refers. 

The question was whether an insolvent 
applying for his discharge was bound to mail 
notices to creditors under section 1 1 —the sec- 
tion referring to, and regulating proceedure 
generally— or whether the advertisement for 
two months under sub section 6 of section 9 
was sufficient The learned judge in insol- 
vency held that it was necessary to send 
notices by mail ; that the true construction of 
section 11 was, that in cases where notices 
were required to be given by advertisement, two 
weeks notice in the Official Gazette, and in 
one newspaper, would in all cases be sufficient 
unless the act specially designated the nature 
of the notice, in which cases the advertise- 
ment instead of being for two weeks, and in a 
paper nearest to the place where the proceed- 
ings are being carried on would be tor the 
period and in the mode so designated; but 
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that in all cases the person giving the notice, 
irhether for two weeks or for the period, and 
in the manner so designated, was to send 
notices by mail. 

One of the time-honoured fictions of our 
law is, that every one is presumed to know it ; 
aod another, that a notice in the Official 
Gazette is notice to all the world. Our Legis- 
lature in framing the Insolvent Act appear to 
have considered that, however much to be 
tenerated for its antiquity, such a mode of giving 
notice was of little practical utility ; and that 
it would be well, therefore, that creditors 
should have actual notice ; and it is submitted 
with great deference to the opinion of the 
learned Chief Justice who reversed the decis- 
ion of the judge below, that it was intended, 
under the Insolvent Act, that creditors should 
in ail cases receive actual notice in addition to 
the two weeks publication ; and that in certain 
cases the publication should be for a longer 
period. 

The Chief Justice appears to have fallen into 
an error in supposing that sub-section 2 of sec- 
tion 2 requires notice to be sent That section 
assumes that the notices referred to in section 
11 are required, but further provides that they 
shall be accompanied with a list of creditors. 

But if the construction placed upon the 
11th section by the Chief Justice be the cor- 
rect, one, it follows : that although that sec- 
tion professes to regulate procedure gener- 
ally, the Legislature have strangely omitted 
to make any regulation whatever in the cases 
to which the words in question apply. The 
Chief Justice thinks the meaning of those 
vordstobe "without a special statement of 
the matter to which such notice relates." 
Then section 11 — not applying to such cases — 
for what period, and in what manner are such 
notices to be advertised ? for one week, and 
in one paper ? at whose discretion is it to be 
varied? by the assignee or insolvent, or by 
application to the judge ? Manifestly it was 
intended to secure uniformity in procedure 
by the clause in question. This would be 
Attained by placing this construction upon it 
*hich was adopted bv the judge below and 
*hich makes the whole act consistent Such 
construction moreover secures to the credi- 
tors, what, in my humble judgment, the 
Legislature intended they should have, viz., 
actual notice of the proceedings which were 
being taken to wipe out their claims. 

Yours, &c, A Barrister. 

[The matters above referred are well worthy 
tf discussion. The name and standing of our 
correspondent lend additional weight to the 
tfews he puts forward. Thorns v. Torrance 
no doubt has taken many by surprise, and, it 
is hoped, will be reversed in appeal. The case 
ttferred to by our correspondent in the latter 
P*ft of his fetter is doubtless that of In re 
paideU, which our readers will find reported 
]» full in a former page of the present num- 
<*.- Eds. L. J.] 



Death of plaintiff after fi. fa. land issued, 
but before executed — JRevivor. 

To the Editors of the U. C. Law Journal. 

Gentlemen, — Your opinion on the follow- 
ing question would oblige the undersigned, 
and, no doubt, many others, being of general 
interest 

Where the plaintiff in a case dies after a 
Jl.fa. lands is issued against the defendant, 
but before it is executed, is it necessary to re- 
vive the judgment 1 The Common Law Proce- 
dure Act provides for the death of a plaintiff 
before judgment, and between interlocutory 
and final judgment, but not after execution 
issues. 

The case of Ellis v. Griffith, 16 M. & W. 
106, decides that a ca. sa. issued in the lifetime 
of a judgment creditor may be enforced after 
his death. 

But there appears to be a distinction between 
executions against goods or the person and an 
execution against lands — in the former case, 
the judgment not requiring to be revived 
(Clerk v. Withers, 6 Mod. 290; Harrison v. 
Bowden, 1 Sid. 29) : in the latter, it must 
be revived; see Cleve v. Veer, Cro Oar. 469, 
where a writ of extent upon a statute staple 
was held to have abated under similar circum- 
stances, the Court saying that that was the 
case of lands which the sheriff had no author- 
ity to extend. 

But I see no valid reason for the distinction, 
and the Court of Exchequer in the decision 
referred to, where all the cases are cited, does 
not seem expressly to recognise it 
Tours obediently, 

A Law Student. 
Guelph, August 16th, 1866. 

[We think the rule laid down in Ellis v. 
Griffith is as much applicable to an execution 
against goods or lands as to one against the 
body, and that rule we take to be against the 
necessity for revivor in the case of the death of 
plaintiff after execution issued, but before exe- 
cution executed, (see 1 Chit. Archd. 9 Ed. 
169, and Todd v. Wright, 16 L. J. Q. B. 311). 
Cleve v. Veer, when closely examined, is not 
an authority to the contrary. — Eds. L. J.] 



Sheriffs — Mileage. 
To the Editors of the U. C. Law Journal. 
Gentlemen, — You will greatly oblige by 
answering the following question in the next 
issue of the Law Journal : — 

Has a sheriff a right to charge mileage on a 
writ of summons where the defendant is liv- 
ing, and is served within half a mile of the 
Sheriff's Office in the County Town ? 
Tours respectfully, 

J. F. L. 
Sanria, August 17th, 1866. 
[We never heard of such a charge being, 
made, and think it unwarranted. — Eds. L. J. j 
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FALL ASSIZES, 1864. 

EASTERN CIRCUIT— Tax How. thi Chief 
Just io » of Uppeb Canada. 

Kingston Monday 1st October. 

Brockville .... Tuesday 9th October. 

Perth Monday 15th October. 

Ottawa Friday 19th October. - 

L'Orignal Friday 26th October. 

Cornwall Monday 29th October. 

MIDLAND CIRCUIT— The Hoe. Me. Justice 
Mobrisom. 

1st October. 
9th October. 
15th October. 
22nd October. 
30th October. 
0th November. 
13th November. 

the Chief Jus- 
Pleas. 

1st October. 

4th October. 

8th October. 
17th October. 
28rd October. 
29th October. 



Belleville Monday 

Picton . ....... Tuesday 

Whitby Monday 

Cobourg Monday 

Napanee Tuesday 

Peterborough. . Tuesday 

Lindsay Tuesday 

HOME CIRCUIT— The Hon. 

TIOE OF THE COMMON 



Milton Monday. . . . 

Welland Thursday . . 

St. Catherines.. Monday. . . 
Owen Sound . . . Wednesday.. 

Barrie Tuesday... 

Hamilton Monday. . . . 



OXFORD CIRCUIT— In* Hon. Mb, Justice 
A. Wilson. 

Cayuga Monday 1st October. 

Simcoe Thursday 4th October. 

Berlin Monday 8th October. 

Stratford Thursday 11th October. 

Guelph Monday 15th October.. 

Brantford Monday 22nd October. 

Woodstock Monday 29th October. 

WESTERN CIRCUIT— Tr* Hon. Mb. Justice 
Haoabtt. 

Goderich Monday 1 st October. 

Sarniaj Wednesday.... 10th October. 

Sandwich Monday 15th October. 

Chatham Monday 22nd October. 

St. Thomas Monday 29th October. 

London Thursday 1st November. 

YORK $ PEEL $ CITY OF TORONTO— 
The Hon. Mb. Justice John Wilson. 

City of Toronto. Monday 1 st October. 

York and PecL. Monday 8th October. 



CHANCERY FALL CIRCUITS. 

THE HON. V. C. MOW AT. 

Toronto Thursday, 18th September. 

THE CHANCELLOR. 
Monday, 10th September. 
Thursday, 18th 
Tuesday, 18th 
Thursday, 20th 
Tuesday, 26th 
Thursday, 27th " 

Saturday, 29th 
Wednesday, 3rd October. 
Monday, 8th 
Tuesday, 10th 
Monday, 15th 
Friday, 19th 



THE HON. 

Barrie « 

Owen Sound 

Petcrboro' 

Lindsay 

Sarnia 

Sandwich .< 

Chatham 

London 

Stratford 

Goderich 

"Woodstock 

Simcoe 



THE HON. V. 0. MO WAT. 

Belleville Tuesday, 1 6th October. 

Cornwall Friday, 19th 

Brockville Friday, 26th 

Ottawa Monday, 29th 

Kingston Friday, 2nd November. 

St Catherines Wednesday, 7th 

Hamilton Friday, 9th 

Brantford Tuesday, 20th " 

Guelph Thursday, 22nd 

Cobourg Wednesday, 28th 

Whitby Tuesday, 4th December. 



APPOINTMENTS TO OFFICE. 

COUNTY COURT JUDGES. 

JOHN DRAGON, of Oegoode 11*11, Eequire. Barrister-at- 
Lew, to be Judge of the County Court In and ibr ibe Coun'y 
of Renfrew. (Gssetted Aug. 26, 186ft.) 

EDWARD HOBTON, of Oegoode Hall, Enquire, Barr!«t«>r~ 
at-Lav, to be Deputy Judge of the Oountj Court In and fur 
the County of Elgin. (Oasetted Aug. 18, 1866.) 

POLICE MAGISTRATE. 
LAWRENCE LAURASON, Enquire, to be Police Magis- 
trate for the City of Loudon. (Oasetted Aug. 18, 18*36.) 

8HERIFF. 
JAMES MORRIS, Require, to be Sheriff In and for the 
County of Renfrew. (Guetted Aug. 25, I860.) 

COUNTY CROWN ATtORNBY. 
WILLIAM DUCK, of Otgoode Hall, Esquire, Barrteteivat- 
Law, to be Clerk of the Peace and County Crown Attorney 
In and for the County of Renfrew. (Uaaetted Aug. 2d, 1S86.) 

CLERK OF COUNTY COURT. 
ARCHIBALD THOMSON, Require, to be Clerk of tb* 
County Court In and for the County of Renfrew. (Oasetted 
Aug. 26, I860.) 

REGISTRAR. 
ANDREW IRVINE, Esquire, to be Registrar of th* County 
of Renfrew, io the room of Jamee Mortis. Require, appointed 
Sheriff of aald County. (Oasetted Aug. 25, 1866 ) 

N0TARIB8 PUBLIC 

EDWARD ROBINSON, of the town of Chatham, Require, 
Attorney*at>Law, to be a Notary Public for Upper Canada. 

FRANK EVANS, of Orlllla, Eequire, Barrleter-et-Law, to 
be a Notary Public for Upper Canada, 

ARCHIBALD LEITCH MAOLKLLAN, of Belleville, ►*- 
quire, Attorney<at-Law, to be a Notary Public for Upper 

WILLIAM BEALL, of Colombo*, Eequire, to be a Notary 
Public for Upper Canada. (Oasetted Aug. 4, 1866). 

HENRY O'BRIEN, of the city of Toronto, Eequire, Bar- 
rister*t>Lnw, to be a Notary Public for Upper Canada. 

THOMAS O'BRIEN, Eequire, BaiTister-etLaw, to he a 
Notsry Public for Upper Canada. (Oasetted Aug. 11, 1866.) 

FRANCIS TYRRELL, of Morrieburgh, Esquire, Attorney- 
at-Law, to be a Notary Public for Upper Canada. (Oasetted 
Aug. 18, 1866.) 

CORONERS. 

ALEXANDER BELL, of the Tillage of LskefleH, Esq., 
MJ>., to bean Anndale Coroner for the County of Petcrboro'. 

JAMES OOWAN, of the township of Mlnto, Eequire, M.D., 
to be an Associate Coroner for the County of Wellington. 

WILLIAM JOSEPH R. HOLMES, of Ainleyyille, Eequire, 
M.D., to be an Associate Coroner for the United Counties of 
Huron and Brace. (Oasetted Aug. 4, I860.) 

JAMES STEPHENSON, of Iroquois, Eequire, M.D., to bo 
an Associate Coroner for the United Counties of Stormout, 
Dundee and Glengarry. 

DANIEL BROWN MoOOOL, Eequire, M.D„ to been As- 
sociate Coroner for the United Counties of Huron and Bruce. 

CHARLES JAMES STEWART A8KIN,of Chatham, Re- 
quire, MJ>., to be an Associate Coroner for the County of 
Kent (Oasetted Aug. 11, 1866.) 

THOMA8 FREER, ALBERT H. D0W8BLL, CHARLES 
YOUNG, JOHN D. OLEND1NNBN, GEORGE 8URTEB8, 
JOHN CHANNONHOUSB, JOHN JUDGE, EDWARD 
McKENElE, JOHN G. CRANSTON, and DAVID EVANS, 
to be Coroners In and for the County of Renfrew. (Oasetted 
Aug. 26, 1866.) 



October, 1866.] 



LAW JOURNAL. 



[Vol. It, N. S.— 258 



Attornbts as Advocates— Appointment of Official Assignees, 



DIARY FOR OCTOBER. 



1. Men .~ County Court and 8«nog»t*0oait T« 

6. Batnr~ Odqqt Court and Surrogate Court T©rm Midi. 

7. SUN— IMA Amday offer lVftity. 

8. Mon ... York and Ped Fall AhIzm. 
14. 8UBC... VMh Sunday after Trinity. 
18. Thvra~ 5t Zofte. 

21. SUN.... 81jI Amdoy o/fer JVfatfy. 

38, SON.... 22nd Sunday aJUr Trinity. SL Simon end SL 

Judt. 
31. Wed... All Hallow Er«. 



TKB 

$|ptr (tata fain |ournal 



OCTOBER, 1866. 

ATTORNEYS AS ADVOCATKa 

It is said that same of the attorneys residing 
in a county town in the eastern section of 
Upper Canada, are in the habit of appearing 
at the County Court sittings there, exercis- 
ing the functions of barristers, and wearing 
their distinctive dress. It is also said that the 
county judge, upon his attention being drawn 
to the matter, stated that he was not supposed 
to know who were barristers, and that he took 
it for granted that gentlemen ef the profession 
would not venture to do that which they were 
not authorized to do. 

We might also take this for granted, if the 
feet of their so appearing were not to the con- 
trary ; and if this be so, it becomes a question 
whether such a coarse is authorized ; and if not, 
whether the practice ought to be continued. 

We think there can be but little question 
that attorneys hare no right to practise at the 
bar in oownty courts, any more than they 
hare in the superior courts ; and if they have 
no such right, it follows, we think, that the 
judge is bound to take notice of the irregu- 
larity. The words of the act are, to our minds, 
convincing : " The following persons, and no 
other, may be admitted to practise at the bar 
in Her Majesty's courts of law and equity in 
Upper Canada." (Con. Stat U.C., cap. 84, s. 1.) 
Those who wish to go more fully into the sub- 
ject may with much benefit examine the very 
able judgment of his Honor Judge Gowan, in 
a case of Regina v. Errifige (8 U. C. L. J. 82). 

A large portion of the litigation of the coun- 
try is eonducted in the county courts through- 
out Upper CanadV, and if the privileges which 
barristers have won for themselves, by an 
amount of study and an outlay of money not 



required from attorneys, are to be encroached 
upon by others, the sooner they know about 
it the better. It is not a question whether 
some of them entertain an opinion that they 
should be permitted so to practise, nor whe- 
ther some of them would or would not venture 
to do that which they are not authorized to 
do, nor even whether some attorneys are not 
as fully competent to act as advocates as Borne 
barristers ; but it is a question of right, which, 
when once determined, should be rigidly and 
impartially enforced. 

So far as we know, the county referred to is 
the only one in Upper Canada where such a 
practice is permitted, or perhaps it would be 
more correct to say, not interdicted. 



APPOINTMENT OF OFFICIAL 

ASSIGNEES. 

An important decision has lately been given 
on this subject which it is advisable to make 
known to those interested as soon as possible. 
It came up in Chambers in a case of Eingston 
v. Campbell 'before the Chief Justice of Upper 
Canada. 

Under the Act of 1864 it was necessary 
that the official assignee to be appointed under 
a voluntary assignment should be u resident 
within the district or county within which the 
insolvent has his place of business." In 1866 
an Act to amend the first Act was passed, 
which by its second section enacts, that " a 
voluntary assignment may be made to any 
official assignee appointed' under the Act 
without the performance of' any of the form- 
alities or the publication of any of the notices 
required by sections one, two, three and four 
of section two of said 1 Act." Now it was 
thought by most persons that the words " any 
official auignee" enabled an assignment to be 
made to any assignee no matter in what 
county he might reside, and numerous assign- 
ments were made on this impression. 

There are doubtless many good reasons 
why the Act should bear this wide interpreta- 
tion, and as is usual in most cases, many 
against it; but the learned Chief Justice in 
the ease referred to has detided against this 
view, not being, as he stated, able to satisfy 
himself that an assignment could be made to 
the official assignee of another county than 
that in which the insolvent resided and carried 
on his business. 
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This ruling on the part of so careful a judge 
will, we think, have a very decided effect in 
putting a stop to the practice that has been 
alluded to. This has gone so far, we are told, 
as that assignments have been made by in- 
solvents in Upper Canada to assignees in 
Montreal. Such a course of proceeding is 
objectionable in many ways, and it is well 
that this excess, even of the supposed author- 
ity given by the last Act should be restrained. 

We shall give a full report of the case of 
Hingston v. Campbell in our next issue. 



OUR MUNICIPAL INSTITUTIONS. 

Our readers will perhaps be interested in 
knowing that the Municipal institutions, using 
the words in their wide signification, of this 
country and the neighbouring Republic, have 
been the object of a close investigation and 
thorough enquiry on the part of the govern- 
ment of a continental nation. 

The writer had lately a very interesting con. 
versation on the subject with M. Kapnist, a 
member of the " Private Bureau 1 ' of the Empe- 
ror of Russia, who represents himself as having 
been deputed to obtain information and to re- 
port the result of his researches, for the purpose 
of enabling his Government to take such steps 
as may be deemed advisable, for the purpose of 
drafting a new scheme of municipal law for 
Russia. 

The mass of people of that country have 
hitherto had no part in the management of 
their internal affairs ; everything being pre- 
scribed, even to the most minute* details, by 
the Emperor or his Ministers, or the Bureau 
entrusted with each particular department . 

The Crimean war, as is said by the Russians 
themselves, had at least one good effect in 
showing the necessity of a change in the sys- 
tem. This change was commenced by the 
emancipation of the serfs, and is to be carried on 
by degrees, as the peasants obtain sufficient 
intelligence and knowledge of self-government 
to enable them to use the power which may 
be given them without abusing it 

The whole political and social life of Russia 
is apparently in a transition state, and that 
power has, with its usual sagacity and far- 
sightedness, set to work earnestly to ascertain 
the best means of improving their condition in 
the premises. The very intelligent gentleman 
who has faen^selected for the purpose, appears 



to be eminently qualified lor his arduous task, 
and has made himself thoroughly conversant 
with the municipal systems of this country and 
of the States, which he considers well suited to 
the expansive country which he is seeking to 
benefit by his enquiries. 



JUDGMENTS TRINITY TERM, 1866. 

QUEEN* S BENCH. 

Present : — Draper, C. J. ; Haoartt, J. 

Toronto, September 24, 1860. 

Riley v. Niagara District Bank. — Postea to 
plaintiff. 

Young et al. v. Taylor. — Appeal from the deci- 
sion of the judge of the County Court of the 
County of Wentworth— dismissed with costs. 

Flowers t. McNabb. — Appeal from the decision 
of the judge of the County Court of the County 
of Grey — dismissed without costs. 

Ferguson v. The Corporation of the Township oj 
Howick. — Appeal from the decision of the judge 
of the County Court of the County of Wellington 
Held, that an action against a municipal corpo- 
ration for injuries sustained, in consequence of 
non-repair of a road within their jurisdiction, is 
a local action. Held also, that the objection to 
trial out of the proper county can only be taken 
advantage of when apparent on the face of the 
declaration by demurrer or by plea, and not 
merely on the evidence. But as in this case, the 
objection, though not apparent on the record, 
was to the jurisdiction, appeal allowed without 
costs. 

Scratch v. Jackson. — Kale absolute to reduce 
damages to Is., unless within ten days demand- 
ant elect to have a new assessment 

Campbell*. Covlthard.— Rule absolute to enter 
non-suit. 

Fisher v. Johnson. — Judgment for plaintiff 
with costs. 

Fisher y. Jama.— Same judgment 

Houghton v. Thompson.— Rule absolute for new 
trial — costs to abide the event 

Smith et al. v. Hall.— Rule discharged. 

Amty el al. v. Card et al. — Rule discharged. 
Leave to appeal granted. 

Gkhhssier v. Gordon it al. — Held that a judge 
under Con. Stat U. C., eap. 246, see. 41, has no 
power to make a conditional order of committal, 
— thus to be committed in default of gmng a note 
or making a payment, Ac. JTtfcf also, that if two 
or more join in a defence which is good as a 
defence for one only, the plea is bad as to ail. 
Per cur, judgment for plaintiff on demurrer to 
pleas. 

Markham v. The Great WisHtn R. Co.— Error 
from County Gourt of Essex— judgment of court 
below reversed. 

Clifton v. Ryan.— Rule discharged. 
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The Queen v The Corporation of the Township 
of Hamilton.— Held that service on Saturday at 
foor o'clock is not good service of a four days 1 
notice for following Wednesday, and so case must 
be again set down before court will pass sentence 
on defendants. 

Jones et al. v. Guess. — Rale dieobarged witb 
coats. 

Huskinson v. Lawrence. — Rule discharged (ap- 
plication for leave to appeal, stands). 

Deverall v. G. T. R. Co.— Rule absolute to 
enter non-suit. Leave to appeal granted. 

Jones et al.y. Mc Mullen. — Rule absolute to enter 
uon-suit. 

In the matter of Scott and the Corporation of 
the Township of Harvey. — Rule absolute to quash 
by-law with costs. 

fletherington v. Port Burwell Harbour Com- 
pany. — Rule absolute f ;r new trial on payment 
of costs. 

In re Cameron and Kerr. — Hetd tbat the court 
has no jurisdiction to entertain application to set 
aside summarily an award offence viewers— rule 
nisi refused. 

Massachusetts Hospital Company v. The Provin- 
cial Insurance Company. — Rule absolute te reduce 
verdict by amount paid into court without oosts 
to either party. 

Neill v. McMillan. — Rule discharged. 

Corporation of County of Lincoln v. The Cor- 
poration of the Town of Niagara.— Judgment for 
defendants on demurrer. 

Thornton v. The Sandwich Plank Road Com- 
pany. — Held that where the consideration of a 
contract is executed, defendants, a corporation, 
cannot, in order to escape payment, set up the 
want of their corporate seal as a defence. Per 
cur, posten to plaintiff. 



Present: — Haoabtt, J. 

Toronto, Sept 29, 1866. 
Ferguson v. Carman. — Rule absolute to rescind 
order, with costs to be paid by the judgment 
creditor. 

Hayball v. Shepherd.-^BAkle discharged (leave 
to appeal asked and stands). 

Clissoldj. Matchell. — Rule absolute for com- 
pletion of the case within a month, else leave to 
appeal rescinded — no costs. 

Meyers r. Baker.— Rn\e discharged with costs. 

In re McLean v. The Corporation of the Town- 
ihip of Bruce. — Rule discharged with costs. 

Mdrtin v. iT/winin^.— Stands till neit term. 

Harvey v. Woodruff. — Rule absolute for non- 
suit 

City of Toronto v. The Great Western Railway 
Co.— Special case. Held, that as the judgment 
of the County Judge has confirmed the assess- 
ment as revised by the Court of Revision, thia 
court cannot review or annul his adjudication. 



COMMON PLEAS. 

Present : Richards, C. J. ; A Wilson, J. ; 
J. Wilsoh, J. 

Toronto, September S, I860. 

Dumbls v. Johnson. — Judgment for defendant. 

Hope v. Whits.— Rule absolute for new trial. 
Costs to abide event 

Pettigrew v. Doyle.— Rule absolute for nonsuit. 

Fields v. Livingstone — Plaintiff's rule to enter 
verdict for plaintiff discharged. 

Helm v. Crossen. — Proceedings stayed on pay- 
ment by defendant of costs of suit and application, 
to amend. 

Monk v. Fartinger.— Plaintiff's rule for new 
trial discharged with oosts. 

Present:— A. Wilson, J., and J. Wilson, J. 
Toronto, Sept. 24, 1886. 

McCurdy v. Swift.— Held that an order will He- 
at the suit of the representatives of a man who* 
was killed by a drunkard, against the tavern- 
keeper who supplied the spirituous liquor to the 
drunkard— judgment for defendant on demurrer,, 
with leave to amend. 

Milligan v. G. T R. Co — Rule absolute for- 
new trial— costs to abide the event. 

Lancaster Petroleum Company v. Manus. — Rule- 
nisi to itscind judge's order refused. 

Meyers v. Brown.— Rule absolute for new trial,, 
without costs, unless parties agree upon a special 
case, on or before 6th October next. 

Gore Bank v. Tarbox — Rule absolute for new- 
trial— costs to abide the event. 
» 

The Queen v. Sherman.— ff eld per Adam Wilson,. 
J., tbat our Con. Stat. U. C, cap. 100, is in effect, 
suspended by the Imperial Mutiny Aot> and so not 
in force. Held per John Wilson, J., that the two 
acts are consistent, and both in force. There- 
being a difference of opinion in the court, the- 
rule was discharged. 

Ross ▼. The Corporation of Portsmouth. 

Rule discharged— leave to appeal granted. 

Koster v. Holden.— Rule absolute to set aside 
non-suit without costs. 

Kinsey v. Newcombs.— Held that a guardian to 
an infant under the statute cannot maintain, 
ejectment in her own name— role absolute to rule 
non-suit. 

Steinhoff v. Bireh* —Rule discharged. 

Davits v. Corbett.— Rule absolute for new trial ? 
costs to abide the event. 

Utskethy. Ward. —Rule absolute for new trial, 
on payment of costs, within four weeks, other- 
wise rule absolute to enter a non-suit. 

Siney v. Rose.— Postea to defendant. 

McLellan v, McLennan. — Appeal from the de- 
cision of the judge of fhe United Counties of Stor- 
mont, Dundas and Glengarry — dismissed with, 
costs. 

Parke v. Allen —Appeal from the decision of 
the judge of the County of Frcntenac— dismissed 
with costs. 
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In re L*imb % an Insolvent —Appeal from the 
decision of the judge of the Coun'y Court of the 
Count - of Carleton, sitting in bankruptcy, die- 
mi?»ed without costs. 

Bank of Montreal ▼. Scott.— To be re-argued as 
to the effect of the recent enactment abolishing 
penalties for usury In the ease of banks. 

Mason v. Babington — Rule discharged with 
cotfts, except as to second ground of objection, 
and as to that, costs to be paid by plaintiff. 

Lee v. Hopkinnon. — Rale absolute for new trial; 
costs to abide the event, unless defendant within 
a week release plaiotiff for rent, and the claim 
for price of all the gool- sold by the defendant 
to the plaintiff. 

Riley ▼. Niagara Dietret Bank.— Postsa to 
plaintiff. 

huher v. Duncan. — Posten to plaintiff. 

The Queen v. Murphy et /if.— Rule discharged. 



CHANCERY— ORDERS OP COURT. 

September 10, 1S66. 

With a view to the more speedy dispatch of 
"business in Chambers, and also to the relief of 
the Registrars office, it is ordered as follows : 

1. All Decrees and Orders made, after hear- 
■tnc in open Court, or in Chambers, are to be 
either prepared or examined and settled by a 
•Clerk of the Court to be hereafter called the 
Judge' 8 Secretary. 

2. No minutes of Decrees or Orders are to 
>be prepared or allowed ; and all Decrees or 
Orders are to be prepared and completed im- 
imediately After judgment is pronounced. 

8. The Court, or * Judge, will from to time 
"to time direct what Decrees and Orders the 
Secretary is to prepare, and what Decrees and 
Orders are to be 'prepared in the Registrar's 
office. 

4. The Secretary is to have the powers given 
to the Registrar by the 22nd, 28rd, and 42nd 
Orders of the 6th of February, 1865, respect- 
ing the passing of Decrees or Orders. 

5. After any Decree or Order prepared by 
the Secretary is completed and engrossed, or 
any other Decree or Order is examined by him, 
he is to mark the same with his initials, and to 
deliver the same so marked to the Registrar, 
who is to sign and enter the same as hitherto. 

6. The Entering Clerk is to note in the mar- 
gin of the book the day of entering the Decree 
or Order, and is at the foot of the Decree to 
note the same date, and the book in which the 
entry has been made and the pages of such 
book. 

7. In the absence of the Judge, the Secre- 
tary is to sit in Chambers, and hear any ap- 
plications which the parties may choose to 
bring before him for this purpose; and he 
is immediately thereafter to submit the 
same, with his opinion thereon, to a Judge for 
his order; and the Secretary is to adjourn to 



a future day any applications he does not hear 
and of which notice was given. 

8. Every Order made under the last preced- 
ing section is to be prepared by the Secretary, 
and signed and entered by the Registrar as 
hitherto ; and a motion to set aside or vary the 
same is in the first instance to be to a single 
Judge upon notice. 

9. When a Queen's Counsel has held a sit- 
ting of the Court under the Statute in that be- 
half, he is to enclose to the Secretary, as soon 
thereafter as may be, a statement signed by 
him, of his Decree in each case heard by him, 
with the date and place of hearing, and is to 
Bet forth the terms of his Decree either at full 
length or otherwise, as the case may require. 
His judgment containing the reasons for his 
Decree, if he thinks fit to state the same in 
writing, is also to be transmitted to the Secre- 
tary for the information of the Judges and the 
parties. 

10. A Decree made by a Queen's Counsel 
is to be expressed in the body thereof to be 
the Decree of the Court, as if pronounced by 
one of the Judges ; but the name of the 
Queen's Counsel is to be given in the margin. 

11. The following books, relating to money 
in court, are hereafter to be kept under the 
superintendence of the Registrar and Sec- 
retary: 

I. A book of directions to the bank to 

receive money. 
II. A book of cheques. 

III. A Journal. 

IV. A Ledger. 

Y. A Balance Book. 

VI. A book of the mortgages and other in- 
vestments made under the authority 
of the Court 

12. The book of directions and the book of 
cheques are respectively to be in the same 
form as hitherto, or in such other form as the 
Judges from time to time direct or approve. 
But the cheques are to specify in the body 
thereof the amount of interest, if any, payable 
therewith : and the directions and cheques are 
respectively to be numbered consecutively, 
commencing with number ona 

18. The Journal is to shew the total amount 
of money in Court on the 1st of July, 1866, 
(including the money belonging to suitors, and 
the money at the credit of the Suitors' Fee 
Fund Account, and of the General Interest 
Account), and all subsequent transactions; 
and the sums paid into and out of Court are 
hereafter to be entered from day to day ; and 
the journal is to be so arranged and kept that 
at the foot of each page will appear the total 
amount from time to time in the bank, assum- 
ing all cheques to have been presented. 

14. The Ledger is to contain a separate 
account for every cause or matter in which 
there is money in Court, and also the Suiter * T 
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Fee Fund Account, and the General Bank 
Interest Account, all which accounts are to 
shew correctly the state and condition thereof 
for the time being. 

15. In each of the suitors' accounts there 
are, from time to time, to be entered the date, 
purport, or short material contents, of all 
Decrees, Orders or Reports affecting tne same ; 
also, every sum paid into or out of the Court, 
and by whom paid, and for what paid, and 
under what authority. There is also to be 
credited to the account the bank interest com- 
puted and included in any Decree, Order or 
Report, and a corresponding transfer of 
interest is to be made at the bank. There is 
likewise to be entered in the account a state- 
ment or memorandum of any other matters 
material for the information of the Court or 
its officers, or of any of the parties. 

16. To facilitate the keepingof the proper 
accounts, reports of sales are to be set forth 
briefly the terms of the sale, so far as relates 
to the payment of purchase money ; and other 
reports affecting money in Court, or to be paid 
into Court, are to set forth in figures in a 
schedule a brief summary of the sums found 
by the Report, and which may be paid or pay- 
able into or out of Court 

17. Every deposit on Rehearing, or on a 
Decree or an Order for Sale, is hereafter, like 
other moneys, to be paid by the party making 
the deposit into the bank to the credit of the 
cause or matter. 

18. Money ordered to be paid into Court is 
to be paid into the Commercial Bank, with the 
privity of the Registrar or Secretary. All 
sums of money paid out of Court are to be so 
paid upon the joint cheque of the Resistrar 
and Secretary, countersigned by one of the 
Judges, and not otherwise. The 8th sub-sec- 
tion of the 43rd Order of the 3rd of June, 
1853, is hereby rescinded. 

19. Any person desiring to pay money into 
Court is to produce to the Registrar or Secre- 
tary the Decree or Order, if any, under which 
the same is payable, and is to file a Praecipe 
in the form following : 

I* Coakcbjit : 

(Short style of cause.) 
Required, a direction to the Bank to receive 

from v payable into Court to the 

credit of this cause, under date d , 

(or as the case may be). 

A. B., Defendant's Solicitor, 
(Date). (or as the ease may be). 

20. The Bank, on receiving any sum of 
money to the credit of anv cause or matter, is 
to prepare a receipt therefor in duplicate ; and 
one copy is to be delivered to the party mak- 
ing the deposit, and the other is to be posted 
or delivered on the same day, addressed to the 
Court 

21. Cheques may be prepared by either the 
Registrar or Secretary, and are to be signed by 



22. The person entitled to a cheque is to 
produce and leave with the Registrar or Secre- 
tary the Decrees, Orders and Reports entitling 
such person to the money, and is to file a 
Praecipe in the form following : 
In Chancery : 

(Short style of cause.) 

Required a Cheque for f [with $ 

interest thereon from to (being the period, 

if any, for which interest is payable under the Decree 
or Order of the Court, but has not been a'ready 

taken into account and computed)'}, payable to ; 

and the following papers are produced herewith 
(naming the Decrees, Reports, <bc. t shewing the 
party's right to the Cheque, thus: 

Decree dated , 

Report dated—, dbc.) 

A. B., Plaintiff's Solicitor, 

(Date). (or as the case may be). 

28. If the Registrar, in case the application* 
is to him, finds the party entitled as mentioned 
in the Praecipe, he is to prepare and sign the 
cheque accordingly, computing the interest, if 
any, that is payable therewith, and inserting 
the amount in the cheque ; and he is then to* 
deliver to the Secretary the cheque and the 
papers produced to shew the party to be 
entitled thereto; and the Secretary is to* 
examine the papers produced, and, on verify- 
ing the party's right to the sums mentioned in. 
the cheque, he is to add his signature to the- 
cheque, and to procure the same to be counter- 
signed by a Judge. 

24. When the Secretary prepares the- 
cheque, the same is to be examined by the 
Registrar in the same manner, and is to be 
signed by him and countersigned by the 
Judge. 

25. The Decrees, Orders, and Reports, pro- 
duced as aforesaid, are to be redelivered' to the- 
party entitled thereto, with the cheque. 

26. 1 he Balance Book is to contain a state- 
ment entered therein quarterly, of the balances, 
at the credit of the various accounts in the 
ledger at the date of such statement, such 
balances are to be made up on the 1st- of 
January, 1st of April, 1st of July, and 1st of 
October of every year, alter a comparison of 
the accounts in the ledger with the bank's 
accounts. This comparison is to be made by 
the Registrar and Secretary jointly, and the 
list entered in the balance book is to be signed* 
therein by the Registrar and Secretary. 

27. In the Book of Investments are to be 
entered, under the heading of the cause or 
matter in which any mortgage or other secur- 
ity has been taken by the order of the Court 
in the name of the Registrar or any other 
Officer of the Court, the date and short 
material contents of such mortgage, and of all 
subsequent orders and proceedings in relation 
thereto, until such mortgage is discharged by 
the order of the Court 

28. A list, signed by the Registrar and 
Secretary, of all the mortgages outstanding on 
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the 1st January and 1st July, in each year, is 
to be delivered to the Judges within ten days 
thereafter, and such list is to set forth in con- 
venient form : 

I. The short stylo of the cause or 
matter. 

II. Date of order under which mort- 
gage executed. 

III. Date of mortgage. 

IV. Amount. 

V. When payable. 
VI. To whom. 
VII. For whose benefit 
VIII. What sums, if any, overdue for prin- 
cipal or interest. 
IX. Name of mortgagor. 
X. Locality (not description) of mort- 
gaged property. 

XI. Remarks. 

29. The books kept under these orders are 
to be open to inspection ; and tho Registrar or 
Secretary is to give a certificate of the state of 
any account, or an extract therefrom, at the 
desire of any party interested, or his solicitor. 

SO. The Secretary is to take and dispose of 
such references under the Act for Quieting 
Titles, and otherwise, and to perform such 
other duties, and render to the Judges such 
other services, besides those hereinbefore 
named, as the Judges may respectively, from 
time to time, require. 

81. The Secretary is to receive for drawing 
•Decrees, taking references, or other business 
performed by him instead of some other Officer 
of the Court now performing such business, 
the same Fees as are now payable therefor ; 
and no fees not hitherto payable by suitors 
are to be hereafter payable by reason of any- 
thing contained in these Orders. The Secre- 
tary is to keep in a book an account of the 
fees received by him, and to report to the 
Judges quarterly the particulars* and amount 
'thereof. 

32. Where the name and place of business 
of a Solicitor have been indorsed upon any 
pleading or proceeding filed, it shall not be 
necessary to indorse such place of business on 
any pleading or proceeding in the same cause 
or matter subsequently filed, or subsequently 
-served on any person who was served with 
>lhe former proceeding. 

83. When an acceptance of service of any 
Bill, Order, or other proceeding, and an under- 
staking to answer or appear thereto have been 
given by a Solicitor, such acceptance and 
undcrtakiug are to be equivalent to personal 
service upon the party for whom the same 
have been given, within the meaning of the 
Orders requiring personal service, and an 
affidavit of personal service is in such case 
dispensed with. 

P. M. Vankoughnet, C. 
0. Mowat, V. C. 
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An Act for more effectually securing 
Liberty of the Subject. 

[Asm-nterf to 15th August, 1866.] 

"Whereas tho Writ of Habeas Corpus hath 
been found by experience to be an expeditious 
and effectual method of restoring any person 
to his liberty, who hath been unjustly deprived 
thereof; and whereas extending the remedy 
af such Writ, and enforcing obedience there- 
unto, and preventing delays in the execution 
thereof, will bo advantageous to the public ; 
and whereas the provisions made by an Act 
passed in England in the thirty-first year of 
King Charles tho Second, intituled; "An Act 
for the better securing the liberty of the Sub- 
ject, and for prevention of imprisonment be- 
yond the seas," only extend to commitment or 
detainer for criminal or supposed criminal 
matters ; Therefore Her Majesty, by and with 
the advice and consent of the Legislative 
Council and Assembly of Canada, enacts as 
follows : 

1. When any persons shall be confined or 
restrained of his or her liberty (except persons 
imprisoned for debt, or by process in any civil 
suit, or by the judgment, conviction or de- 
cree of any Court of Record, Court of Oyer 
and Terminer or general Gaol Delivery, or 
Court of General Quarter Sessions of the 
Peace, or Recorder's Court, not being a Court 
wherein the Recorder shall sit alone without 
a jury) within Upper Canada, and they are 
hereby required upon complaint made to them 
by or on behalf of the person so confined or 
restrained, if it shall appear by affidavit or 
affirmation (in cases where by law an affirma- 
tion is allowed,) that there is a probable and 
reasonable ground for such complaint, to 
award in .vacation time, a Writ of Habeas 
Corpus ad Subjiciendum under the seal of the 
Court wherein the application shall be made, 
directed to the person or persons in whose 
custody or power the party so confined or re- 
strained shall be, returnable immediately 
before the person so awarding the same, or 
before any Judge in Chambers for the time 
being. 

2. If the person or persons to whom any 
writ of Habeas Corpus shall be directed accord- 
ing to the provisions of this Act, upon service 
of such writ, either by the actual delivery 
thereof to him, her or them, or by leaving the 
same at the place where the party shall be 
confined or restrained,* with any servant or 
agent of the person or persons so confining or 
restraining, shall willfully neglect or refuse to 
make a return or pay obedience thereto, he, 
she or they shall be deemed guilty of a con- 
tempt of the Court, under the seal whereof 
such writ shall have issued, and it shall be 
lawful to and for the Judge before whom such 
writ shall be returnable, or any Judge in 
Chambers, upon proof made by affidavit of 
wilful disobedience of the said writ to issue a 
warrant under his hand and seal for the ap- 
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prehending and bringing before him or some 
other Judge of the said Courts, of the person 
or persons so wilfully disobeying the said writ, 
in order to his, her or their being bound to the 
Queen's Majesty, with two sufficient sureties, 
in such sum as in the warrant shall be ex- 
pressed, with the condition to appear in th*» 
Court under the seal of which the writ was 
issued, at a day in the same or any ensuing 
term to be mentioned in the said warrant, to 
answer the matter of contempt with which he, 
she or they are charged ; and in case of neglect 
or refusal to become bound as aforesaid, it 
shall be lawful for such Judge or Court to 
commit such person or persons so neglecting 
or refusing, to the common gaol of the county 
wherein such person resides, or may be found, 
there to remain until he, she or they shall 
have become bound as aforesaid, or shall be 
discharged by order of the Court in term time, 
• or by order of a Judge in vacation; and the 
recognizance and recognizances to be taken 
thereupon shall be returned and fyled in the 
same Court, and shall continue in force until 
the matter of such contempt shall have been 
heard and determined, unless sooner ordered 
by the Court to be discharged ; Provided that 
if such writ shall be awarded so late in the 
vacation by any one of the said Judges, that 
in his opinion obedience thereto cannot be con- 
veniently paid during such vacation, the same 
shall and may, at his discretion, be made re- 
turnable in the Court wherein the application 
is made, at a day certain ia the next term ; 
and the said Court shall and may proceed 
thereupon, and award process of contempt in 
case of disobedience thereto, in like manner as 
upon disobedience to any writ originally 
awarded by the said Court ; and if such writ 
shall be awarded in term time so late that, in 
the judgment of the Court,' obedience thereto 
cannot be conveniently paid during such term, 
the same shall and may, at the discretion of 
the said Court, be made returnable at a day 
certain in the then next vacation, before a 
judge in Chambers, who shall and may proceed 
thereupon in such manner as by this Act is 
directed concerning writs issuing in and made 
returnable during the vacation. 

8. In all cases provided for by this Act, 
although the return to any writ of Habeas 
Corpus shall be good and sufficient in law, it 
shall bo lawful for the Court or for any Judge 
before whom such writ may be returnable to 
proceed to examine into the truth of the facts 
set forth in such return, by affidavit or by 
affirmation (in cases where an affirmation is 
allowed by law,) and to do therein as to justice 
shall appertain ; and if upon such return it shall 
appear doubtful on such examination, whether 
the material facts set forth in the said return, 
or any of them, be true or not, in such case 
it shall and may be lawful for the said judge 
of the Court to let to bail the said person so 
confined or restrained, upon his or her enter- 
ing into a recognizance, with one or more 
sureties or in case of infancy or coverture, or 



other disability, upon security by recognizance 
in a reasonable sum to appear in the Court 
wherein the application is made, upon a day 
certain in the term following, and so from day 
to day as the Court shall require, and to abide 
such order as the Court shall make in and 
concerning the premises ; and any Judge be- 
fore whom such writ shall be returned shall 
transmit into the same Court the said writ and 
return, together with such recognizance, affi- 
davits and affirmations ; and thereupon it shall 
and may be lawful for the said Court to pro- 
ceed to examine into the truth of the facts set 
forth in the return, in a summary way by 
affidavit or affirmation (in cases where by law 
affirmation is allowed), and to order and de- 
termine touching the discharging, bailing, or 
remanding the party. 

4. The like proceeding may be had in the 
Court for controverting the truth of the return 
to any such writ of Habeas Corpus awarded 
as aforesaid, although such writ shall be 
awarded by the said Court itself, or be return- 
able therein. 

5. In all cases, in which a writ of Habeas 
Corpus shall be issued under the authority of 
this Act or of the said Act of the thirty-first 
year of the reign of King Charles the Second 
or otherwise, it shall and may be lawful for 
the Judge or Court ordering the issue of such 
writ, or for the Judge before whom such writ 
shall be returnable, either in term time or 
vacation, to direct the issuing of a writ of 
certiorari out of the Court from which such 
writ of Habeas Corpus shall have issued, di- 
rected to the person or persons by whom or 
by whose authority any such person shall be 
confined or restrained of his or her liberty, or 
other person having the custody or control 
thereof, requiring him to certify and return to 
any Judge in Chambers or to the Court, as by 
the said writ shall be provided, all and singular 
the evidences, depositions, convictions, and 
all proceedings had or taken, touching or con- . 
cerning such confinement or restraint of 
liberty, to the end that the same may be view- 
ed and considered by such Judge or Court, 
and to the end that the sufficiency thereof to 
warrant such confinement or restraint, may 
be determined by such Judge or Court 

6. In case any person confined or restrained 
of his or her liberty, as aforesaid, shall be 
brought before the Court in term time upon a 
writ of Habeas Corpus, and shall be remanded 
to custody again upon the original order or 
warrant of commitment or by virtue of any 
warrant, order or rule of such Court, it shall 
and may be lawful for such person to appeal 
from the decision or judgment of the said 
Court to the Court of Error and Appeal ; and 
it shall be the duty of the Clerk of the Court 
whose decision or judgment shall be appealed 
from, upon notice to be given by or on behalf 
of the person so remanded to custody, to 
certify under the seal of the Court, the writ 
of Habeas Corpus the return thereto, and all 
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and singular the affidavits, depositions, evi- 
dence, conviction and other proceedings re- 
turned to or had before the said Court, unto 
the Court of Error and Appeal ; and the said 
Court of Error and Appeal shall thereupon 
hear and determine the said appeal without 
any formal pleadings whatever: and if the 
said Court of Error and Appeal shall adjudge 
or determine that such confinement or restraint 
is illegal, such Court shall certify the same, 
under the seal of the said Court, to the person 
or persons having the custody or charge of the 
person so confined or restrained, and shall 
order his immediate discharge, and he shall 
be discharged accordingly. 

7. The several provisions made in this Act, 
touching the making Writs of Habeas Corpus 
issued in time of vacation, returnable into the 
said Courts, or for making such writs award- 
ed in term time, returnable in vacation, as the 
cases may respectively happen, and also for 
making wilful disobedience thereto a contempt 
of the Court, and for issuing warrants to ap- 
prehend and bring before the said Courts, 
Judge or any of them, any person or persons 
willfully disobeying any such writ, and in all 
cases of neglect or refusal to become bound 
as aforesaid, for committing the person or 
persons so neglecting or refusing, to gaol, as 
aforesaid, respecting the recognisances to be 
taken as aforesaid, and the proceeding or 
thereon, shall extend to all Writs of Habeas 
Corpus awarded in pursuance of the said Act 
passed in England in the thirty-first year of 
the Reign of King Charles the Second, or 
otherwise, in as ample and beneficial a manner 
as if such writs and the said cases arising 
thereon had been hereinbefore specially named 
and provided for respectively. 

8. The said Court of Error and Appeal may 
from time to time and as often as it shall see 
occasion, make such rules of practice in refer- 
ence to the proceedings on Writs of Habeas 
Corpus as to the said Court may seem 
necessary and expedient 

9. Nothing in this Act shall be held to im- 
pair or interfere with an Act passed during 
the present Session of Parliament intituled 
"An Act to authorise the apprehension and 
detention until the eighth day of June one 
thousand eight hundred and sixty-seven of all 
such persons as shall be suspected of com- 
mitting acts of hostility or conspiring against 
Her Majesty's person and Government," but 
this Act shall be read therewith and as being 
subject thereto. 



To the astonishment of the public no less 
than to the dissatisfaction of the lawyers, Mr. 
Walpole has refused the pardon so justly de- 
manded for Mr. Toomer, intimating to the 
applicants that their proper course will be to 
indict the prosecutrix for perjury, when the 
convict will be admitted as a witness to tell 
iris own story upon oath. — Law Times. 



SELECTIONS. 



DIRECTION TO JURY AS TO COSTS. 

One of the most frequent questions asked 
by a jury before delivering a verdict in an 
action of tort, is— What amount of damages 
will carry costs? The rule has hitherto 
generally been to refuse the information de- 
manded. Thus, at Wells the other day, Mr. 
Justice Blackburn refused to answer the ques- 
tion on the ground that the jury's sole duty is 
to say what damage the plaintiff has suffered, 
and then the Court says whether he deserves 
costs or not But we observe that the Lord 
Chief Justice Erie, one of the most eminent 
of our Judges, acted at the recent Norwich 
Assizes on a contrary principla At the close 
of the case of Athol v. Soman, an action of 
libel brought by the deputy-chief constable of 
the Norfolk constabulary force against the 
editor of the Norwich Argus, the jury " asked 
his Lordship what amount of damages would 
carry costs," and were informed that forty 
shillings would do so. Eventually they found 
a verdict for the plaintiff— damages one 
farthing. 

Now we cannot doubt that the distinct 
knowledge of the sum which carried costs 
must have influenced the decision of the jury, 
and, with the greatest respect, we do not 
think that such knowledge should have been 
permitted to form an element in their decision. 
The old view of the matter, which is still ad- 
opted by most of our judges, Booms to us 
preferable to the new. The statutes regulat- 
ing costs are numerous, and depend in many 
cases on a variety of circumstances which 
have nothing whatever to do with the merit 
of the case. Take for example an action of 
tort capable of being tried in a county court. 
There to entitle himself to costs if he sue in 
a superior court, the plaintiff must recover 
more than £5. Now suppose a jury really 
believed him to have suffered in an action 
against a carrier, for instance, for delaying a 
parcel, only two pounds of pecuniary damage, 
but, at the same time, to have sustained a 
good deal of worry and mental anxiety, they 
would probably desire to give him his costs. 
But are they, from compassion or any similar 
motive, to mulct a defendant of £5 just because 
the parties might have settled their dispute 
in the county court ? Clearly their duty, and 
their sole duty, is to assess the damage actual- 
ly sustained and leave the rest to law. We 
are far from saying that in Athol v. Soman 
there may not have been some reasons not 
apparent from the report to justify the course 
taken by the Chief Justice. But, as a rule, 
it appears decidedly the best way to leave 
juries in the dark as to the exact consequences, 
pecuniary or otherwise, of their verdict In 
civil and criminal cases the less a jury knows 
of the costs and punishment which will 
follow their verdict the more likely they will 
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be to decide "according to the evidence. " It is 
the business of the Legislature to provide that 
Justice shall be done between plaintiff and the 
defendant in the former case, and between the 
Crown and the prisoner in the latter. To take 
a familiar illustration — if it were not a matter 
of common notoriety that murder was punish- 
ed by death, there would be fewer unsatisfac- 
tory acquittals of murderers. It is the fear of 
"consequences" which often leads a jury 
astray when trying a capital charge. — Solici- 
tor*' Journal. 



PUBLIC NUISANCES. 

Hon. John M. Read, one of the Justices of 
the Su reme Court of Pennsylvania, in a case 
before him, a short time since laid down, very 
emphatically, the law upon the nature and 
abatement of nuisances. The matter came 
before him at nisi pritu on a complaint 
against the erection and maintainance of a 
Plaining Mill. At the outset, the Judge thus 
stated the general priuciples governing the 
case. He said : 

"A glass-house, a chandler-shop, a swine- 
yard, a pig-sty, a pig boarding house, a soap- 
factory, a tallow-furnace, a slaughter-house, a 
bone boiling establishment, a hores-boiling 
establishment, a mill dam, a melting-house of 
animal fat and tallow, a cotton press, finishing 
steam-boilers, the use of a public place for 
immigrants, brick-burning, laying up wet jute, 
storing wood, naptha, gunpowder, petroleum, 
or nitro-glycerine, a lime-kiln, a dye-house, a 
furnace, a smel ting-house, a smith-forge, a 
livery stable, a tannery, gas-works — all are or 
Have been declared nuisances. Some are 
nuisances per m, others are nuisances accord- 
ing to the locality in which they are placed. 
In offensive trades either smell or noise may 
create a nuisance. In dangerous trades the 
imminent risk of fire or explosion may be 
sufficient 

Carrying on an offensive trade for twenty 
jean in a place remote from buidldings and 
public roads does not en title, the owner to con- 
tinue it in the same places after houses have 
tan built and roads laid out in the neighbour- 
hood, to the occupants of which, and travellers 
upon which, it is a nuisance. ( Commonwealth 
v - Upton, Gray, 478.) As the city extends, 
such nuisances should be removed to the 
vacant grounds beyond the immediate neigh- 
bourhood of the residences of the citizens. 
This public policy, .is well as the health and 
comfort of the population of the city demand. 
(Brady v. Weeks ; G Barbour, S. C. B., 159) 
And in 4 Winconsin, 287, Douglas v. 7 he 
Slate, it was held that it was no defence to an 
indictment for maintaining a nuisance by 
means of a milldam, that it was erected before 
* n 7 inhabitants had settled along the margin 
of the stream flowing by it * There is no such 
thing as a prescriptive right or any other right 
to maintain a public nuisance' (1 Denio, 
625.) 'Nor does the law recognize any dis- 



tinction between the several points of a city 
dedicated to public use.' If the one that is 
before you is sanctioned, a man will have a 
perfect right to open another opposite this 
court house. 1 ( Per Sergeant* J., Brightly's N. 
P. Rep. P. 74)," 

He then proceeded to review the testimony, 
as it was developed in the court below— thus : 

"It is established beyond all doubt, that the 
neighbours were greatly annoyed by the soot, 
smoke and dust from the mill, the fuel used 
being the refuse wood, shavings and chips of 
the mill. This is proved distinctly by Dr. Stew- 
art, Mr. Rhodes and Mr. Jeanes, who specifies 
also the danger from cinders or sparks, which 
are also testified to by Messrs. Nathant, Dick- 
ey and Coffin ; and Mr. Hoxie testified to con- 
stant complaints of annoyance from the soot 
and cinders of the mill by all sorts of persons 
in the neighbourhood, his own family and near- 
ly every neighbour; by Mr. Josiah B. Thompson 
who says : "There has been constant annoy- 
ance to myself and family from the soot, smoke 
and cinders from the mill. This has been in- 
cessant, entering through every window when 
opened, covering the steps and pavement. It 
has interfered with the washing and drying of 
clothes. The nuisance has been a constant and 
general object of complaint among the neigh- 
bours." Mr. Berry, the hotel-keeper, gave 
similar testimony, and it is closed by a long 
list of neighbours certifying to the same or 
similar facts. " 

He adds : 

u I cannot, therefore, hesitate to believe that 
from the causes assigned, the neighbours have 
suffered from this mill such annoyances and 
discomforts as cannot be permitted in the built 
up and improved parts of our city, and that it 
must necessarily affect also the value of pro- 
perty in the neighbourhood, and if rebuilt, 
prevent its future improvement by buildings 
suited to theStreet and the locality. 

44 The same witnesses prove the hazardous 
nature of the buisness in regard to fire, not 
only in regard to the mill itself but the neigh- 
bouring properties. The mill, it appears, has 
been on fire several times, and was burnt to the 
ground on the morning of the 1st of May last, 
injuring some of the adjoining houses, and there 
can be little doubt that if it bad taken place at 
night, with a strong north west wind, it would 
have caused a large destruction of property, 
with probable loss of life. " 

Further reviewing the risk of fire from such 
establishments, he says : 

44 After this evidence, is it necessary for men 
to discuss the question whether such a mill is 
a public or private nuisence ? It is a nuisance 
and the plaintiffs are entitled to relief because, 
no matter what improvements may be intro- 
duced, the building proposed to be erected 
must be a nuisance, and I should regard my- 
self derelict if I did not interpose the strong 
arm of the law to prevent it " 

An injunction was accordingly granted to re- 
strain the rebuilding of the milL This case is 
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bo important in its principles and bearings, not 
only in Philadelphia, but in Pittsburgh, and all 
the larger towns throughout the common 
wealth, that it will doubtless go up for ultimate 
decision to the Supreme Court in banc. — 
Pittsburgh Legal Journal. 



The consideration with which English judges 
treat criminals is proverbial, but there is a 
limit at which complaisance becomes weak- 
ness. Mr. Geo. Ellis in a letter to a contem- 
porary, gives an example of judicial courtesy 
which we should hope will not be followed on 
any future occasion. Fortunately, for the 
reputation of our judges, the offender is only a 
"journeyman judge" sitting in no more dis- 
tinguished a court than the Middlesex Sessions 
House. Last week a prisoner was sentenced 
by this singular personage to eighteen months 1 
imprisonment with bard labour. The prisoner 
objected, stating his preference for five years 
penal servitude, the lowest term which can 
now be given. "Well" said the judge, 
" perhaps it will be better for you ; the sen- 
tence is altered to five years' penal servitude." 
The prisoner bowed his acknowledgments and 
withdrew. 

Now, wo have no hesitation in saying that 
this is not the way in which a judge should 
exercise the discretion left to him by law. 
The sentence of imprisonment originally given 
was either just or unjust If it was just, to 
alter it to a sentence the criminal liked better 
was trifling with justice. If it was unjust, to 
have proposed to inflict it was a proof of 
judicial incapacity. Either way, therefore, the 
judge brought discredit upon his office. A 
large discretion as to punishment is, we believe 
wisely left to our judges, who are thus enabled 
to distinguish the cases of a convict who has 
erred for the first time and of # the "pro- 
fessional criminal." But although a judge of 
assize seldom abuses his extensive power, we 
fear the same cannot always be said either of 
the justices at quarter sessions or the inferior 
paid magistracy. It would be worth the con- 
sideration of the Legislature, whether some 
means could not be found, without detriment 
to the public interest, of limiting the discretion 
of those persons who exercise judicial func- 
tions without being thoroughly trained 
lawyers. — Solicitors' Journal 



Grand juries, like petty juries, are very use- 
ful as a means of education to those who are 
called to serve on them. They are also bene- 
ficial to the accused in cases where the com- 
mitting magistrate is without legal experience. 
And we may add they are a safeguard against 
private malevolence, which still exists, and, 
also against political tyranny, which happily 
does not exist, but which is just possible, 
may one day be called into existence again. — 
Ibid. 



UPPER CANADA REPORTS. 



Grant v. TnE Corporation or the Citt of 
Hamilton. 

Writs of execution againtt municipal oorporaiuns—Sh^riff^t 
poundage and feet thereon— When poundage and w/tenfreM. 

Held 1. That a sheriff Is not entitled to poundage on writ* 
against municipal corporations, unless be actually make 
the money. 

Held 2. That where a settlement is obtained by means of 
the pressure of the sheriff, he is entitled to be paid reason- 
able compensation *>r ■errtaes performed, although no 
special fee be assigned for such senrkes in any statute or 
table of eoeis. 

Held 3. That in this cast* looking at what the sheriff had 
done, and what remained to be done, he waa entitled t>> 
he paid all his disbursement*, all fees fixed by the tariff 
of cost*, and half what would hare been the amount of 
his poundage had the money bean made, lets the disbune- 
menta. 

StmbU, a sheriff Is entitled to poundage when he makes the 
money on a A. fa. against a corporation, though he may. 
under the Municipal Institutions Act, have levied a rate 
to collect the amount. 

[Chambers, August 12, 1866.] 

A great many writs, numbering about 100, for 
claims, amounting in the aggregate to about 
$200,000, at the suit of different creditors having 
judgments against the Corporation of the City of 
Hamilton, including the writ of execution in this 
ease, were delivered to the sheriff of the County 
of Went worth, to be exeouted, and were severally 
endorsed with direction to the sheriff to levy the 
amount thereof by rate, pursuant to the 221 
section of ch. 64 of the ConaoL Statutes of Upper 
Canada. 

Immediately upon receipt by the sheriff of 
each of the writs, he delivered a copy thereof, 
and of the endorsement thereon to the City Cham- 
berlain, with a statement in writing of the sheriff's 
fees, and of the amount required to satisfy the 
execution, and such statement of the sheriff's 
fees so delivered, included the charge for the 
sheriff's poundage. 

The writs of fi. fa. were sued out by a great 
many different attorneys, between whom and the 
sheriff there was a great deal of correspondence, 
both in writing and by personal interviews, 
during the time while the said writs were in tbe 
sheriff's hands, in reference to tbe execution 
thereof, and to the reoords of procedure there- 
under, and to the delays which neoessarily 
occurred in executing the writ*. 

The amount of the several writa was not paid 
to the sheriff within oue month after the delivery 
of u copy of the said writs respectively to the 
chamberlain. 

Near the end of the month of October, 1862, 
the amount of the said executions not having 
been paid to the sheriff, he proceeded to strike 
a rate pursuant to the statute in that behalf, and 
for that purpose, on or about the 27th day of 
October, 1862, applied for, and obtained hoccps 
to the assessment rolls of the corporation (which 
had just been completed), and proceeded with 
the examination of the rolls, and with the strik- 
ing of the rate until the 4th day of November, 
1862, when the city olerk refused to allow the 
sheriff the use of the rolls, alleging that they 
were required by him to make up the list of 
voters; and thereby the sheriff was prevented 
from proceeding with the striking of the rate. 

Application having been ninde by the sheriff 
to the city clerk, in writing, setting forth tb-it 
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the sheriff would be reluctantly compelled to 
take such steps as he might be advised, under 
the ciroumatanoes, if aeoesa to the said rolls ware 
farther denied to him, and the said letter having 
been referred by the oity clerk to the council, 
mid council debated thereupon, and finally 
resolved upon a division of 16 to 6, as follows :— <• 
" Whereas the sheriff has applied to the clerk 
to be allowed the use of the assessment rolls, 
for the purpose of enabling him to make copies 
to be used in striking a rate, to raise the amount 
of the executions in his hands ; and whereas the 
clerk has applied to this conncil for instructions 
as to how he should act in the matter: — Bo it 
therefore resolved, that the olerk be, and he is 
hereby instructed not to allow the sheriff the use 
of the assessment rolls, until he has placed the 
collector's rolls in the hands of the collector." 

Thereupon the sheriff applied to the Court of 
Queen's Bench for a writ of mandamus against 
tho oity clerk, to compel him to allow the sheriff 
to examine the assessment rolls, which writ was 
granted, and was served upon the city clerk, who 
was then required by the sheriff to comply with 
said writ 

The city clerk still refused the sheriff to ex- 
amine the said rolls, and having left the city, the 
sheriff continued to be deprived of means of ao- 
cesa to the assessment rolls. 

The sheriff then applied for, and obtained, a 
rule nisi, for an attachment against certain mem- 
bers of the oity council for a contempt of oourt, 
in having, as was alleged, procured the oity clerk 
to leave the country, and to deprive the sheriff 
of the means of examining the said rolls, con- 
trary to the said mandamus and to the law. 

Upon the return of the rule, it was agreed that 
it should be enlarged until the then next term, 
upon the city council undertaking that the sheriff 
should have access to the said rolls in the mean* 
time; and tho taxed costs of their proceedings 
were paid. 

The sheriff accordingly again obtained access 
to the said rolls, on or about 27th November, 
1862, and proceeded with the striking of the 
rate, which was completed on the 9th day of 
December, 1862. 

The sheriff then notified the city clerk that he 
had struck the rate, and requested him to give 
the name of the collector to whom he might de- 
liver the rate roll. 

The city olerk replied to the sheriff, that as 
soon aa the city council should appoint collectors, 
the sheriff would be notified thereof. 

No collectors were in fact appointed by the said 
city council, either in the year 1862 or 1863. 

The proceedings above briefly mentioned, en- 
tailed upon the sheriff and his officers a large 
amount of trouble and expense. 

The striking of the rate, and preparing the 
rate roll, which was produoed in Chambers, in- 
volved a very large amount of labour, and many 
thousand calculations were necessary, and in 
many instances to the one thousandth part of a 
cent, and the labour of calculation, and of super- 
vising of the work of the olerks employed was 
very great 

Many difficult questions of law arose upon the 
proper mode of striking the rate ; for example, 
whether the rate should include a sufficient allow- 
ance to cover expenses and losses by non-collec- 



tion; how non-resident rate-payers should be 
dealt with ; whether the sheriff in striking the 
rate ought to make allowance for. the rates pay- 
able by non-residents, and increase the rate ac- 
cordingly ; and whether he ought to make allow- 
ance for deficiencies arising from the fact that 
the tax on a number of the rate-payers, under 
many of the writs, would amount to a fractional 
part of a cent only ; and whether the amount of 
poundage Bhould be included. 

Upon^ these and other questions there were 
many consultations and communications between 
the sheriff and his aoltoiters, and the solicitor for 
the corporation ; and the said corporation, and 
many of the rate-payers disputed the mode in 
which the sheriff bad struck the rates, and were 
prepared to contest the question of their validity 
in the oourts. 

At the same time many of the plaintiffs having 
executions were urging the sheriff to enforce the 
rate. 

The amount of disbursenjonts actually paid 
and incurred by the sheriff under the writs was 
$880.91, of which a detailed account was pro- 
duoed in Chambers. 

The amount of fees specially named in the 
tariff for receipt and return of writs, Ac, to 
which the sheriff was entitled on the writs was 
$216.30. 

The amount of the said executions were eventu- 
ally arranged under the City of Hamilton Deben- 
tures Act of 1864. 

The questions raised were-* 

1 . Whether the sheriff was entitled to pound- 
age upon any and whioh of the writs. 

2. If not entitled to poundage, then to fix the 
amount of the allowance, if any, to be given to 
the sheriff, la lieu of poundage, in addition to 
such. feet and disbursements aa may be allowed. 

Robt. A. Harrison, for the sheriff, argued, that 
the sheriff was entitled to poundage, unless dis- 
entitled by 8 271 of the Con. Stat. U. C, oap. 
22 ; that the latter section was inapplicable to 
the case of writs of execution against municipal 
corporations ; that s. 221 of Con. Stat. U. C, 
cap. 54, was the special provision regulating his 
fees on such executions ; that under that provi- 
sion he was entitled to poundage, although he did 
not make the. money ; that if not entitled to his 
claim as poundage, he was at all events under 
s 271 of Con. Stat. U. C, cap. 22, entitled to 
•• reasonable charges" for the services rendered, 
for which no fee was specially assigned in any 
table of costs ; and that looking at all the trouble 
and responsibility which the sheriff had, he was 
entitled to $4805 96, being all he claimed, as 
reasonable compensation, or the greater portion 
of it, and that it would be unfair to restrict him 
to mere disbursements. 

D. McMichad, for the City of Hamilton, argued, 
that a sheriff who, under 221 of the Municipal 
Act, levies a rate by means of collectors, iB not 
under any circumstances entitled to poundage ; 
that in no oaae is a sheriff entitled to poundage 
unless he make the money, Buchanan v. Frank, 
16 U. C. C. P. 196 ; that this is as muoh appli- 
cable in the case of municipal corporations as 
against individuals; that the sheriff was not 
entitled to fees other than those fixed by the 
tariff aud his disbursements, and that if entitled 
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at all to be paid for services in respect of whioh bo 
fee was fixed by any statu 4 e or tariff; hie claim 
was very excessive ; that it was unnecessary to 
fix the amount of rate to be collected on such 
execution from eaoh rate-payer. 

Biohabds, C. J. — I am of opinion that the 
sheriff is entitled to poundage when he makes 
the money on a fi. fa, against a corporation, 
though he may haye levied a rate to oolleet the 
money ; I therefore come to the conclusion, that 
I ought to allow the sheriff for the services ren- 
dered by him in taking the steps he did for the 
purpose of making the money on the writs. 

I am not prepared to say that he ought not to 
haye prepared the copies of the assessment rolls, 
and fixed the amount to be collected from eaoh 
rate-payer under eaoh execution. I think the 
most reasonable yiew of the statute is, that he 
should prepare the rolls in striking the rate. 
There is no doubt he ought to have prepared the 
precepts referred to in the statute. As to the 
amount charged as paid for preparing the rolls 
and fixing the amount to be levied under eaoh 
writ, the amount seems large, but there is 
nothing to contradict the statement in the affida- 
vits filed that such amount has been paid and 
is reasonable for the services rendered. 

I have given the subject my best consideration, 
and have oome to the conclusion, that the fairest 
way to dispose of the matter will be to consider 
that the poundage is to be considered the proper 
remuneration to the sheriff for all the services he 
renders in collecting the money, exoept suoh ser- 
vices are otherwise allowed him in his tariff of 
fees. 

In that view, he ought to be allowed the 
$216 80 for filing the writs, Ac Then I allow 
the $880.91 paid for preparing the copies of the 
rolls, fixing the amount to be levied from each 
ratepayer under each writ, the precepts, &e. 
This Utter sum I take from $4805.96, the whole 
amount the sheriff would have been entitled to 
receive for poundage if he had made the money. 
This leaves $8925 06 for the poundage. Now what 
proportion should be abated from this for the 
services remaining to be performed by the sheriff 
and his officers in collecting the money ? In fix- 
ing a compensation for what has been done, I do 
not think I should only give the sheriff the mere 
clerk's wages he may have paid out The pre- 
liminary work done, no doubt, involved a great 
deal of care and anxiety, but the work remain- 
ing to be done is also of a trooblesome and 
anxious character. All that has been done has 
not in any way made the sheriff liable to aoy 
action for mistakes in the amount to be levied, 
or for alleged acts of the persons serving under 
his precepts, or for loss of money after it was 
paid, or anything ef that sort, so that he has 
escaped, by the settlement of these demands, a 
very hazardous and irksome part of his duty. 
As already intimated, he has been obliged to be 
very careful to see that all the steps he took, up 
to the time of the settlement were correct, for 
when he took them there was no certainty that he 
would not have been obliged to have completed the 
work which he bad begun, and if the beginning 
was wrong, he would be certain to be involved 
in trouble. On the whole, then, I think, as to 



the remaining portion of the poundage, if it i» 
divided, and one half deducted for the work 
remaining to be done, and the other half given 
to too sheriff to compensate him for what he hae 
done, it will be the most equitable mode of ad- 
justing the matter. 

I may add, I have oonsulted several of my 
brother jodges before arriving at a conclusion as 
to the amount that should be allowed the sheriff. 

The result on the whole will be as follows : — 

Amount of levy on the writs, as* to 

which there is no dispute $216 80 

Amount paid for preparing rolls - 880 91 

Ain't of poundage claimed.. $4806 96 
Deduct am't paid as above- 880 91 



One-half of above.. 



$8926 06 
$1962 62 



1962 5 



Allowed sheriff for all services rendered $8069 74 

Taking this as the data, there will be no diffi- 
culty in fixing the amount to be allowed to the 
sheriff in the particular suit in whioh the appli- 
cation is made. 



Thi Aubuxh Exohaxoi Bahk vs. Hbwmihowat 

XT AL. 

Sheriff— Claim to good* $eued—foierpkader — Settlement 
bet w een execution creditor and claimant after interpleader 
—Bight of oherijf to poundage w other r 



A sheriff, od 8trt August, 186s, reoetved a writ of execution 
against the goods or defendants for a largo amount, made 
a seisure and advertised a sal* for 13th September follow- 
ing; but, in oonseqoenes of a verbal claim made by the 
solicitor of a bank, postponed the tale, and afterwards, on 
23rd September, having received a written notice of claim, 
applied for and obtained an interpleader order, dated 1st 
October, directing him to sell in ten days If the amount of 




> plalntlAu lass, however, than the amount of the 
n. Hdd, that the sheriff was not entitled, as 
against the execution creditors, to poundage or other com- 
pensation in lien of poundage, or to the costs of the inter- 
pleader proceedings. 

[Chambers, Sad Feb., 1806.] 

Robert A. Barruon obtained a summons, cal- 
ling on the plaintiffs to shew cause why riiey 
should not be ordered to pay him poundage on 
the sum of $14,600, tho appraised value of goods 
seized under the writ of execution in the cause, 
or why the plaintiffs should not pay the sheriff 
all fees for services actually rendered under tho 
execution, and also a reasonable sum to be al- 
lowed by the presiding judge in Chambers for 
any services rendered for which no official fee 
was assigned, and all costs incurred by the 
sheriff in oonsequenoe of the adverse olaim of 
the Ontario Bank, the plaintiffs and the Ontario 
Bank having compromised the matter, by which 
plaintiffs realised 9)10,000, owing to pressure by 
the sheriff, and on grounds disclosed in affidavits 
and papers filed. 

The J? fa. was placed in the sheriff's hands on 
the oMst August, under whioh he immediately 
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thereafter made a seisure of a large quantltv of 
goods, whioh goods he removed and advertised 
to be sold on the thirteenth of September. 

Intimation was, before the day of sale, given 
to the sheriff bj Mr. Osier, acting on the part of 
the Ontario Bank who claimed the goods seised, 
to the effect that the plaintiff's execution was 
fraudulent, and thus deterred the sheriff from 
proceeding with the sale, and he in consequenoe 
postponed the sale. 

On his doing so the agent of the plaintiffs 
wrote to the sheriff that they would hold him 
responsible, while the olaimants threatened an 
action for damages if he proceeded. 

Nothing farther was done until the 28rd of 
September, when Mr. Osier, on the part of the 
Ontario Bank, claimed the goods in writing. 

The sheriff thereupon took the necessary steps 
and obtained an interpleader order on the 1st of 
October, bj whioh it was directed that upon 
payment of the appraised value of the goods 
seised by the sheriff into court by the olaimants 
within ten days from the date of the order, or 
upon their giving within the same time security 
to the satisfaction of the said sheriff for the pay- 
ment of the same amount by the olaimants ac- 
cording to the directions of any rule of court, 
Ac, and upon payment to the sheriff of the pos- 
session money from the date of the order, that 
the sheriff should withdraw from the possession 
of the goods and chattels seised by him, Ac 
And it was further directed that unless suoh pay- 
ment were made or suoh security given within 
the time aforesaid, the sheriff should proceed to 
sell the goods and chattels and pay the proceeds, 
after deducting the expenses and the possession 
money aforesaid, into court, to abide further 
order. And it was further directed that no action 
should be brought against the sheriff for the 
seisure of the goods, Ac. 

The claimants did not pay the money into 
court or give any bond until the 4th of November 
following, and the sheriff stated that during all 
that time he was put to expense, and that he 
devoted much time and labor to ihe matter. It 
was admitted, however, that the possession mon- 
ey, from the date of the order to the time of the 
giving of the bond, was paid by the claimantato 
the sheriff. 

On the 22nd of November the plaintiffs and 
the claimants agreed to settle the matters in dis- 
pute in several interpleader suits between them, 
including the one herein, the plaintiff giving to 
the olaimants control of the execution in this 
cause as well as another execution at their suit 
against the defendants in the hands of the sheriff 
of Norfolk, and an order to that sheriff for the 
proceeds of the goods seised by him. And it 
was also agreed that a chancery suit of Bank of 
Montreal against the plaintiffs, should be dis- 
missed as agsinstthe plaintiffs. And the Ontario 
Bank agreed to pay ten thousand dollars to the 
plaintiffs — Ave thousand dollars down, and five 
thousand dollars In three months. 

Under these oircumstanoes the sheriff olaimed 
that the plaintiff should be ordered to pay him 
poundage or reasonable compensation, and other 
moneys mentioned in the summons. 

E.B. Wood showed cause. 



Robt. A. ffarriton in support of the summons 
referred to Grant v. The City of Hamilton, antt. 

Mobrisov, J.— No authority was referred to 
on the argument, deciding that in a oase like the 
present, the sheriff is entitled to the fees or al- 
lowances he seeks. All the authorities I can find 
go to shew the sheriff Is not entitled to any costs 
anterior to his application for relief. When he 
seises under a fi. fa. and a claim is made to the 
goods, he elects to proceed on the execution or 
abandon the seizure, or to interplead. If the 
latter, it is for the purpose of relieving himself 
from the liability on account of the seisure and 
all responsibility for the future. Here he ob- 
tained that relief, and upon his withdrawing from 
the goods seised, he received all the costs ad- 
judged to htm under the interpleader order. If 
the sheriff had obeyed the interpleader order, 
which it was his duty to have done, (the claim- 
ants not having paid the money into court or 
given security for the value of the goods within 
ten days) he should have sold the goods after ten 
days, and In that oase would, have avoided the 
trouble he complains he was put to, and in all prob- 
ability would have been reimbursed muoh of the 
expenses he now claims; but, instead of doing 
so, he retained the goods for nearly a month after 
it was his doty to sell, and any extra expense or 
trouble he was put to, besides the possession 
money that he was paid, he should, I think, have 
received from the olaimants, at whose instance 
he refrained from selling, or he was himself guilty 
of neglect. 

It was pressed by Mr. Harrison that it was 
through the instrumentality of the sheriff's ser- 
vices that the plaintiffs recovered the ten thou- 
sand dollars under the agreement made with the 
olaimants, and that the sheriff was in consequence 
thereof entitled to poundage or some allowance. 
I cannot take this view of it. What formed the 
consideration for the olaimants paying the plain- 
tiffs the ten -thousand dollars, or how far the 
seisure of the goods in this oauae affected that 
payment, I do not know. But assuming that it 
was the result of a compromise between the 
plaintiffs and the olaimants as to the goods in 
question, so far as the sheriff is eonoerned I 
cannot see what he had to do with it, for he had 
at his own instance and for his own benefit in- 
voked the aid of the'eoart to be relieved from all 
responsibility in the matter, as if he had never 
seised the goods at all ; and instead of being in- 
strumental in making the money for the plaintiffs 
out of the goods in question, he protected him- 
self as to the plaintiffs for not doing so, and 
threw the burden on the plaintiffs of ascertaining 
their rights to these goods. 

Under these circumstances I see no ground for 
a olaim for poundage, whioh is an allowance for 
seising and making the money, and assuming all 
the responsibility of the acta necessary for that 
purpose. 

It may appear hard upon sheriffs that in suoh 
a ease they msy incar muoh expense without the 
means of reimbursing themselves, but It is one, 
among others, of the many onerous inoidents 
attending the office of sheriff for which no com- 
pensation can be given. 

I discharge the summons, but without costs. 
Summons discharged without costs. 
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In ee Clarke, Onb, &o. 

Prohibition—Disputed fads— Matters of practice—When writ 
framed. 

Where, on an application tor a writ of prohlWtton, the qnes- 
tkra of JnrlMflctfen depeadtfd dn a question of lact ootv 
corning whtoh the aJAdavit* -were contradictory, and th» 
parties had no desire to declare 4n a prohibition, a certifi- 
cate of the learned Judge as to the ftct was held to govern, 
and It showing; all laots necessary to snstaln jurisdiction, 
the summons for prohibition was discharged with costs. 

AemNe, the writ of prohibition will not lie in rafard to mat- 
ters of practice in an inferior court. 

Queerer the effect of an application to the inferior court for 
the relief afterwards sought to he obtained in an applica- 
tion to a judge ot a superior court for a writ of prohibition. 

[Chambers, 1866.] 

This was a summons calling on Mr. Clarke and 
the judge of the County Court of the United 
Counties of Huron and Bruce to shew cause why 
a writ of prohibition should not issue to restrain 
the judge from granting his certificate for full 
costs to be allowed to Mr. Clarke in two actions 
pending in the County Court, or to restrain 
the judge or clerk from taxing any greater 
costs than would have been allowed had the 
actions been brought in the Division Court, or 
from issuing executions for any such costs, and 
with such directions and commands as necessary 
to put the parties in the same position as they 
would have been had no such certificates been 
given. 

Mr. Clarke, an attorney, brought two aotiois 
in the County Court on separate bills of ooste. 
He recovered in both, but the amount recovered 
was within the jurisdiction of the Division Court, 
because the amounts of the verdicts were reduced 
by a taxation of Mr. Clarke's bills, which were 
taxed in one of the superior oonrts. These ver- 
dicts were rendered at the sittings of the County 
Court on the 18th Dec. ,1866, and the parties, 
plaintiff and defendant, differed materially as to 
what took place hi the County Court in regard 
to the eourt being moved for a certificate for 
County Court costs. 

The plaintiffs positively asserted mat applica- 
tions for certificates for costs were made in court 
after verdict and before ttoe trial of any other 
cause, while the defendant's oounsel swore he 
was in court at the trial of both suits and re- 
mained till its adjournment for that day, and no 
certificate for costs in either case was asked fbr 
or obtained during the time he remained there. 
The plaintiffs swore that in accordance with the 
application made in court he afterwards applied 
to the judge and got the certificate signed by 
him. 

Summonses were taken out by defendant to 
set aside these certificates, and were discharged 
by the judge of the county court. 

The judge of the county court furnished a 
certificate of the proceedings, wnich was sworn 
to as being in his handwriting, and was to the 
effect that " immediately after the verdicts were 
rendered, applications were made in the usual 
way for certificates for full costs if necessary, 
(the jury being out in one case when the matter 
was named) ; that afterwards, in pursuance of 
the applications, the certificates were granted, 
and that afterwards a summons was obtained in 
each case, to shew cause why the certificates 
should not be set aside, which summonses were 



discharged. Plaintiff afterwards entered judg- 
ment and issued execution." 

Robert A. Harruon (Clarke with him) shewed 
cause and argued, that the decision of the judge 
as to full costs was a matter of practice ; that 
no prohibition would lie to regulate the practice 
of an inferior court ; that the affidavits were 
contradictory as to whether or not certificates 
were properly moved; that in such case the 
judge's certificate of the facts should govern ; 
that his decision on an application to set aside 
the certificates was final ; that no appeal can be 
directly or indirectly had from the decision of a 
county judge on a point of practice ; that his 
decision had been acted upon, and the acts done 
before this application, which it was sought by 
this application to restrain, and the application 
therefore tinder any circumstances too late. 

D. Mc Michael (Chadwick with him) supported 
the summons ana argued, that the judge had no 
jurisdiction to grant the certificates, unless the 
application for them were made immediately 
after the verdicts ; that it sufficiently appeared 
on the papers filed, the application was not made 
till afterwards ; that the judge, under these cir- 
cumstances, had no power or authority to grant 
the certificates, and the question raised was not 
one of practice but of jurisdiction, and where 
there is an excess of jurisdiction, there is power 
in the Superior Court to prohibit the exercise of 
jurisdiction, even after its exeroise has been, as 
in these cases, attempted. 

Dbapsr, C. J.— - I understand the parties 
desire that I should not direct the applicant to 
declare in prohibition, which*, when the facta are 
in dispute, is the usual course. 

I shall not therefore refer to the affidavits, 
which are contradictory, but act upon the judge's 
certificate, which assumes that the application for 
the certificates were made in proper time ; if so, 
the judge is the authority to grant or withhold, 
and he has granted the certificates. 

I do not, however, wish to be understood as 
intimating an opinion that the granting or with- 
holding is anything but a matter of practice, 
with regard to which, t. e., as a matter of practice, 
I am satisfied the writ would not lie, for if it were 
otherwise a party could, on a motion for a pro- 
hibition, virtually get an appeal from the decision 
of the Superior Court on matters which, by the 
statute, no appeal is given. 

By moving the court below to set aside the 
certificate, the defendant may have prejudiced his 
right if otherwise good. See Stambank v. Brad- 
thaw, 10 Ea. 849 ; Robert* v. ffumby, 8 M. <fe W. 
120. See also. 2 Inst. 601, 602, 610; Darby v. 
Coseru, 1 T. R. 662 ; Full v. gutchuu, Co'vcp. 
421; DuteretT. Robton, 1 H.- BI. 100; QritjiiU 
v. Steven*, 1 Chit. B. 196 ; Colt slake v. Maple- 
dor&n, 2 T. R. 478 ; Argyk v. Sunt, Str. 187 ; 
In re Birch, 16 C. B. 743: Mo**op v. Great 
Northern R. Co*, 16 C. B. 580; Great Northern 
R. Co. v. Moteop, 17 C. B. 130; Carter v. Smith, 
4 £1. & B. 696. 

Summons discharged with costs. 
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Obrmax t. Elliott. 

Appointment of prochein am\— Security for costs— Evidence 
qf prochein ami. 

The Cither of mi infant is in the lint Instance tbe proper 
person to act aa next friend In a suit by an Infant. Where 
therefore In such a suit a brother aged 22, who, ai welt as 
the infant, lived with the father; and their being con* 
flirting eridtnee aa to the brother's solvency, an order was 
made for security for costs. 

Smilt, that In such, a case the evidence of the lather would 
be admueable even though prochein ami. 

[Chambers, March 31st, 1866.] 

The defendant obtained a summons calling on 
the plaintiff and her next friend to shew cause 
why proceedings should not be stayed until the 
seit friend gave security for costs, on the follow- 
ing grounds : 

That the said next friend, who was the plain- 
tiff's brother, was not a proper person to have 
been so appointed, and is of immature years ; 
sod that he and the plaintiff are insolvent, and 
that the father of the infant, the natural guar- 
dian, fehould hate been so appointed ; and that 
an imposition had been practised upon the Court 
ia obtaining such appointment. 

The affidavits filed on the application showed 
that the plaintiff resided With her father, that 
the next friend was her brother, a young man 
about 22 years old, living also with her father, 
asd suted that the brother was insolvent. 

T. If. Spencer showed cause, and put in au 
affidavit made by plaintiff's attorney showing 
that "the next friend lives 85 miles from 
Cobourg," not convenient to any railway " or 
post office," disclaiming imposition on the court 
in obtaining the appointment of the next friend 
tod speaking as to his belief that he is a fit and 
proper person to be the next friend, that the next 
friend is not insolvent, and the deponent believes 
the next friend is able to pay the defendant's costs. 

There was also another' affidavit by a grocer 
. living in Cobourg ; that the next friend is not 
insolvent, nor in insolvent circumstances ; and 
tbe alleged imposition or intention to impose was 
denied. 

Dhapkr, C. J.,— I gather that the Court or 
Judge who made the order for the appointment 
•f the next friend was not informed that the 
infant plaintiff was residing with her father in 
Percy, or tbe father would have been appointed 
next friend, as in Watson v. Fraser, M. <fe W. 660, 
Parlte, B says the father is " the proper and natu- 
ral guardian of every infant, and as such ought 
always in the first instance to be appointed to 
act as bis prochein ami." As to the possibility of 
the father's evidence being required, there is 
authority to show that he would, since the evi- 
dence Act, be admissible, although prochein ami, 
bukettw. Satchvell> 12 M. & W. 779, contains 
nothing at variance with the dootrine in Watson 
»• Fraser, 8 ffl. & W. 660 ; which is distinctly 
^cognised in Lees v. Smith, 6 H. & N. 682. 

I think, therefore, I must make an order on 
the summons, for, besides the objection of insol- 
T «rcy (not very fully met, for it is not shown 
that the prochein anW has any property except 
hU earnings as a carpenter;) the fact that the 
plaintiff had a father living, with whom she 
resided, was apparently withheld or suppressed 
vhen the prochein ami was appointed, and this 
amounts, as suggested in Watson v. Fraser, (with- 
°*t casting any imputation on the plaintiff's 



attorney), to an imposition on the Court, or at 
least it approaches very closely to it. 

If the summon > had been ho framed. I think I 
should have preferred making an order to hnve 
another prochein ami appoiuted, and then the 
proper and natural guardian might have been 
named. It is not a ease for costs on either side. 



Hooo v. Turner. 
Weight v. Pbbkib. 



Service of papers— Irregularity. 

Notice of trial for 3rd April, and issue book, were handed to 

a servant of defendants' attorney on the evening of 26th 

March. The next day they were given by her to her master. 

Held, that their service only dated from the 27th, and was 

therefore set aside as irregular. 
Quart, aa to the proper mode of taking the objection. 

[Chamber*, April 2nd, 1866.] 

Robert A. Harrison obtained a summons to 
set aside the notices of trial in these cases with 
the copies and services thereof, or some, or one 
of them. 

Ferguson t shewed cause. 

Dbaprb, C. J.,— In the first ease the plea was 
filed en 22nd March. About 8 a.m. of the 27th 
March, a servant in the house of the father of tbe 
defendants' attorney, (who was then residing 
with his father,) handed said attorney an 
envelope which she said had been left with her 
the evening before, and whioh the attorney found 
tooootain an issue book and notice of trial for the 
assises at Berlin on the 8rd April ; the attorney 
swore that neither the servant nor any one else 
told bim on the previous evening that any papers 
bad been left for him. He returned the papers 
on 27th to plaintiffs' attorney with a letter 
repudiating the service. 

It appeared on the plaintiffs' side by affidavits 
that a clerk of plaintiffs' attorney went to defen- 
dants' attorney's office to serve the notice, and 
found it closed ; that having searched and being 
unable to find defendants' attorney, his partner 
or olerk, the clerk of the plaintiffs' attorney pro- 
ceeded to the plaoe of residence of defendants' 
attorney, (his father's,) at a short distance from 
the office, and saw a female servant, and was 
told by her that defendants' attorney was not in, 
but she would take the papers for him and 
deliver them to him ; and he gave them to her 
in an unsealed envelope addressed to defendants' 
attorney by name ; this was before 7 p.m. He 
swears she received the papers from him as if it 
was her place to do so ; and he verily believes 
she had the right to do so, and that it was her 
place alone of any of the domestics or persons 
at the said house. These facts and the state- 
ment of belief do not go so far as in the case of 
Robinson v. Gompertz, 4 A. & E. 82, and there 
the party to be served was not an attorney. 

In the second case (an action of Dower), it 
appears that the issue book and notioe of trial 
were left at the residence of the tenant's attorney 
on Monday 26th March, between 5 and 6 p.m. 
with a female servant of tenant's attorney being 
contained in a sealed envelope. The tenant's 
attorney was then absent from the city of 
Toronto. The papers were not received at the 
office of the tenant's attorney, or by any one 
belonging to it until tbe forenoon of the 27th, 
which was too late. The office was open until 
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twenty minutes to 6 o'clock on the afternoon of the 
26th. The tenant's attorney has a partner residing 
in the city who was in town all day and in the 
office until 4 o'clock p.m. It appears there was no 
delay whatever on the part of the demandant's 
attorney in making np the issue book and sending 
it to be served with notice of trial as soon as he got 
the tenant's pleas. It was sworn these papers 
were delivered abont 6 30 p.m. of the 26th to a 
servant connected with the household at the 
house of the tenant's attorney with a request 
that she would deliver them to Mr. Read the 
moment he oame home, which she promised to 
do. 

I felt at first some doubt whether in each case 
the iHsue book should not simply have been 
returned with a notioe to the opposite attorney, 
that if he proceeded to trial, application would 
bo made to set aside the proceedings. Then if 
the cases were tried, the matter would have 
come before the oourt in term which I should 
have preferred This course was not suggested, 
nor the present application opposed on the 
on the ground that it was irregular or improper. 

On consideration I can draw no substantial 
distinction between the cases, and they appear 
to show ae to the matter of fact that in each 
oaae the notiee of trial was completely served 
on Tuesday the 27th, for the following Tuesday, 
and was not served before. This is irregular, for 
the time is too short by one day. 

The order must therefore be made to set aside 
the service of the notice of trial for irregularity . 
Hogg t. Turner, to be with costs to be costs in 
the oaase to the defendant ; and Wright v.PwkU 
with costs. 

I have examined all the eases noted below be- 
fore ooming to a decision. 

Order accordingly. 

Keals/ v. Cartwright, 11 Jnr. 878; Brown y. 
Wildbore, 1 M. & Gr. 276 ; Robinson v. Gompertt, 
4 A. & E. 82 ; Lancaster v. Castle, 8 Jur. 848; 
Kent v. Jones, 8 Dowl. 210; Tuck v. tfor/e, 7 
Jur. 998; Taylor v. Whitworth, 9 M. & W. 
478 ; Consumers Gas Co. v. Kissock, 6 U. G. Q. 
B. 642 ; BurdtU v. Lewis, 7 C. B. N. S. 791 ; 
Patterson v. Morrison, 17 U. C. Q. B. 180; 
Arrowsmith v. Ingle. 8 Taunt. 284; Fitch v. 
KettU, 8 M. ft Gr. 866. 



Monok t. Northwood. 

Dsdara U en L reg ul arity fa statutory farm— Security Jm* 
costs—Official assigns* in insdsenty. 

Sot. 85 of Gap. 22.0ou. Stat U. 0. to obligatory, and a 
declaration was bald Irregular and set aside because it did 
not commence by thawing whether the plaintiff sued in 
person or by attorney. 

An official assignee in Insolvency eanaot be compelled to 
give security for costs. 

{Chambers, 9th April, 1808.] 

The plaintiff filed a declaration which com- 
meneed as follows :— " Richard Monok, official 
assignee, under the Insolvent Aet of 1864, for 
the County of Kent, and official assignee of 
Cornelius McDonald, an insolvent, sues John 
Northwood who has been summoned, fto." 

Robert A. Harrison obtained a summons call- 
ing on plaintiff to shew cause among other things, 
why the declaration filed, and the service there- 



of, and all subsequent proceedings, should not 
be taken off the files, set aside, and vacated with 
costs for irregularity, in that the said declara- 
tion does not commence by shewing, according 
to the statute in that behalf, whether the plain- 
tiff sues by attorney or in person, or why all 
proceedings should not be stayed until the plain- 
tiff, an official assignee, should give security for 
oosts. He oited Con. Stat U. C. Cap. 22, Sec. 
85, and Con. 8tat. Cap. 2, Sec. 18, Sub-sec 2. 

John B, Read shewed cause, and oited Har. 
C. L. P. A., P. 216 and notes. 

Draper, C. J.,— I have very reluctantly come 
to the conclusion that the declaration must be 
set aside for irregularity. 

The 86th Seo. of Con. 8tat U. C. Cap. 22, 
enacts that "every declaration shall commence an 
follows, or to the like effect, (venue) A. B. by B. 
F., his attorney, (or in person as the case may 
be), sues C. D.," fto. The Interpretation Aet 
provides that the word "shall" M is to be con- 
strued as imperative ;" and I cannot say there ia 
anything in the oootezt or other provisions of the 
act to justify a different construction. 

The exception is one of the merest form, but 
only great inattention could have given rise to 
it ; and the only obnaeqnenoe would be to com- 
pel an amendment on payment of oosts. Here 
it may delay the plaintiff for several months, 
and I have therefore felt the more unwilling to 
give way to the exception, but if I do not hold 
the statutory form binding in this oase, I never 
oan do so. 

There is no ground established for security for 
costs in this oase, and as far as my present im- 
pression goes I do not think the stay of proceed- 
ings until certain proceedings in insolvency are 
taken is warranted. 

Considering the literal formality of the objec- 
tion, I shall make an order to set aside the 
declaration, servioe, fto., with oosts, when I fix 
at five shillings.* 



Rtlit it al. ▼. PABMKirrsn. 

Su mmons f a llowe d by an order— Bay ef proceedings— Tim* 
for pleading— Pradice. 

JEW that where a summons for cerartty for eoits with a 
■tay of proceeding* waa obtained, followed by an order 
also containing a stay of proceeding*, the defendant hae 
the eame number of days, after security given, In which 
to plead at he had at the tfaw the proceedings were stayed 

bythesiiuunous. [Chambers, ltoy 7, 1808.] 

This was an application to set aside an inter- 
locutory judgment, signed by plaintiff as on 
default of plea. 

The declaration was served on 24th April, 
1866. A summons for security for costs, with a 
stay of proceedings, was signed on 28th April. 
An order, with stay of proceedings, wae made 
thereupon on the 80th April, and served at 10.80 
a.m. On the same day an* application was made 
for the allowance of the bond given as security, 

• The Oourt of Queen's Beach during last Tern, in a 
eaee of Miller r. 2 he Agricultural Assurance Ok, refused 
to rescind an order similar to the above, as to the point of 
security for costs, In an action by an official assignee.— 
EM.L.J. 
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ud the security was given on the let May, at 
11.30 » m. On the 2nd May, at the opening of 
the office, the plaintiff signed interlocutory judg- 
sedt against the defendant. 

W. Sidney Smith, for defendant, thereupon 
obtained a summons to set aside the judgment 
with costs, because signed too soon. He con- 
tended, that when the summons for particulars 
lith stay of proceedings was served, the defend- 
ant had four days to plead ; and by the order 
aide thereon, the plaintiff's proceedings were 
farther stayed until such security was given, 
i&d that he had the aame time to plead after 
the security was given as he had when the sum- 
aoas staying proceedings was served on the 
plaintiff. 

Oder shewed 



Drapsr, C. J. — The order being made for 
RcuritT for costs, with a stay of proceedings 
until the same was given, and this order being 
nade on a summons which contained a stay of 
proceedings, the defendant was therefore right 
in applying for the security and for the stay of 
proceedings in the first instance. I must infer 
from that protection being given to the defend- 
lot by the summons, that there hsd been a 
prtTioas demand for security, whioh had been 
refased. The delay was that of the plaintiffs, and 
I confess I do not see why he should by that delay 
deprive the defendant of the time for pleading 
vbieh he had, when, in the exercise of a rightful 
cltim, he stayed the plaintiff's proceedings. The 
distinction pointed out by Aldersou B, in Mitt* 
m v. Perry, 16 M. & W. 687, is, I think, very 
Ktisftctory and applicable, t. s. between the case 
of a summons dismissed and that of one fol- 
lowed by an order. In that case the defendant 
bd taken out a summons for particulars whioh 
vis dismissed, and the learned baron, says, — 
" If the defendant had got his order for particu- 
lars, then he would have had the same time for 
pleading after they were delivered a* he had at 
the return of the summons." Here, I think, the 
defendant had the same time after the delivery 
of the security as he had when the proceedings 
vert stayed. I think, the interlocutory judgment 
ftut be set aside with costs. 

Order accordingly. 



CHANCERY CHAMBERS. 
(toptrtgd fry Rwsaao Guam a, Ijq., BarruUr^U-Lav.) 

Gbahajc t. Chaxmir*. 

I "*-Ay*friatftw pf—Bnermd qfdteru—NMe* qf motion, 

A J<*» mad* oo farther direotfoM wu register*! against 

felaadi of the dafeedaat Meeonently Um original 

ring. The order then made 

raa on further directions. 

tha lien created by the 



j^ttipadneally reverse the dei 
l *a ea applteatkm to dlecharge t 

: BUd, that tha order rererdng the original 



fern destroyed the lien, bat that the Court oould not 
■^e an order directly afleetlag it. 
"»» ta a notice of motion an order to applied for in the 
Mttattht, la the following worde, u for such other order 
"•fell ■eemJuiV the Court will not make an order spe- 
o*«My dtottnet from that aekedfor. 

[Chambers, September 1, 1868] 
This wu an application to discharge the lien 



created by the registration of a decree on further 
directions under the following oiroumstanoes : 

A decree was made in the ciuse on the fir* t 
October, 18*8, directing certain account* to be 
taken, under whioh the Master made bin report, 
and the cause oame on again for hearing on fur- 
ther directions on the thirty-first day of Ootober, 
1860, when a decree was made whereby the 
defendants Chalmers and Dolson were ordered to 
pay a sum of money found due to the plaintiff, 
and this decree was registered against the lands 
of the defendant Chalmers, and an order was 
subsequently made referring it to the Master to 
enquire what lands the defendant had. in order 
that the lien created by the registration might 
be enforced. 

Subsequently, in 1862, the cause was reheard 
and an order made on rehearing reversing the 
original decree of 1858, and dismissing the bill 
against the defendants Dolson and Soott, and 
giving the plaintiff leave to apply to amend bis 
bill against Chalmers as he might be advised. 
No application was made bv the plaintiff under 
the leave thus reserved. 

Crickmore now makes the present application. 

The effect of the reversal of the original de- 
cree is, that all the proceedings taken under it, 
including this decree on further directions, would 
fall with it, so that the Court might on the re- 
hearing have specifically reversed this deoree. 
and the order made oould then have been regis- 
tered and destroy the lien created by it. The 
registration of the present order, which does not 
specifically reverse this deoree, would do no good. 
The Court can now make an order by the regis- 
tration of whioh the lien will be destroyed. 

ffurd for the plaintiff. 

Th* effect of the order made on rehearing is 
to reverse the deoree on further directions as 
well as the original decree, and the registration 
of thi<* order will be sufficient. The Court has 
no power on an application of this kind to set 
aside the lien whioh has arisen by suoh an order 
as is asked for. 

Thb Chakccllob,— It is admitted by the de- 
fendant that an order on rehearing destroys the 
deoree on further directions. If so, its registra- 
tion will do away with the lien oaused by it 
The Court cannot make the order asked for. It 
cannot discharge a lis pendens in this manner, 
the only way of getting rid of which is to obtain 
an order dismissing the bill. 

Crickmore then asked, under the general terms 
of his notice of motion, (whioh asked, in addi- 
tion to the specific relief, " for suoh other order 
as shall seem meet.") for an order directing the 
plaintiff to amend his bill within a certain pre- 
scribed time, or the bill to be dismissed. 

ffurd objected that this application was not 
of the same nature as that specifically asked for, 
that he was taken by surprise, and that it was so 
far beyond the scope of the general applioation 
that the Court oould not grant the applioation. 

Thi Chancellor.— This application is so spe- 
cifically distinct from that asked by the motion 
that I cannot grant it The application must 
be refused with costs. 
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Ardaqh v. Wilson. 

foreclosure— Subsequent incumbrancers. 

Where by bis report made under a foreclosure decree the 
Master appointed a lime for all the subsequent incum- 
brancer* who proved before him to redeem the plaintifk 
one of whom at the time appointed paid the amount and 
took an alignment. 

Held, that the incumbrancers who did sot redeam were 
entitled to three months further time before the co-defend* 
ant could obtain a final foreclosure against them. 

[Chambers, September 1, 1866. J 

This was a foreclosure suit. By the Master's 
report a time was appointed for all the subse- 
quent incumbrancers, of whom there were several, 
to pay the amount found due to the plaintiff. 
One of these incumbrancers paid in the amount 
nnd obtained an assignment from the plaintiff 
of Iub mortgage ; and 

McCarthy applied on his behalf for a final 
order of foreclosure against the other incum- 
brancers who had not complied with the Master's 
report. 

Tub Chanobllor. — A final order cannot issue 
in the first instance, but a further period of three 
months time must be given to the other defen- 
dants to redeem their co-defendant 



Saunders v. Furniyall. 

Interlocutory costs, BiU of—FUvng. 

Where the Registrar is directed to fix the amount of inter- 
locutory costs and to aid him In doing so, a bill of costs 
is prepared and taxed— the bill of costs should be filed. 

[Chambers, September 1, 1866.] 

In May, 1866, an order was made under which 
the defendant was to pay to the plaintiff the 
costs of an application, which the Judge directed 
the Registrar to fix. For the purpose of so 
doing a bill of costs was prepared by the plain- 
tiff's solicitor and taxed by the Registrar. The 
bill was not filed. 

Wetenhall applied for an order directing the 
plaintiff to place this bill of costs aa taxed on 
the files of the Court. 

Smart, contra. 

The Registrar stated, that in practice bills of 
costs of this kind, which were merely prepared 
for his convenience in fixing the oosts, were 
never filed. 

Tub Chancellor, although refusing the ap- 
plication, on grounds which need not now be 
stated, directed that in future such bills should 
be filed when taxed. 



ENGLISH REPORTS. 



CHANCERY. 

Ex parti Ensbt. Ri Ensbt. 

Bankruptcy Act, 1861, *. 86— Debtor** own petition for abju- 
dication of bankruptcy —No assets. 
The mere fact that a debtor has no assets is, in the absence 
of fraud, no reason against bis obtaining an order of dis- 
charge upon his own petition. 

[L. J, Jane 11, 1866—14 W. B., 840. J 

Ensby, the bankrupt in this case, was foreman 
to a farmer in Hertfordshire, who also had a 
wharf in London, where he Bent his hay for sale. 
Ensby was employed at this wharf at a salary of 
twenty-seven shillings a week. A person of the 



name of Butterfield obtained tome hay from 
Ensby for which he failed to pay. Butterfield 
kept out of the way for some time ; but was ulti- 
mately found, and was then sued in the county 
court for the price of the hay, and was afterwards 
imprisoned. Some time after this, Ensby hap- 
pened to meet Butterfield at a public-house, a 
quarrel ensued between them, which resulted in 
a struggle, in which some of Butterfield's ribs 
were broken. Butterfield then brought an action 
against Ensby for the assault, and obtained a 
verdict for £10 damages, and costs, amounting 
to more than £40. The writ in this action was 
served on the 5th June, 1865, and on the 7th 
June, 1865, Ensby raised £30 by a bill of sale of 
his furniture, which was the only property be 
possessed. This money was raised partly for 
the purpose of defending the action. After judg- 
ment was entered up against Ensby, he, on the 
1st February, 1866, petitioned the Court of Bank- 
rutey for an adjudication of bankruptcy against 
himself; and on the 2nd February he was adju- 
dicated a bankrupt He afterwards applied for 
his order of discharge, and thereupon Mr. Com- 
missioner Goal bourn, on the 13th April, 1866, 
dismissed the bankrupt's petition, thus annulling 
the bankruptcy. He made this order upon the 
ground that Ensby had disposed of all his assets 
before his petition, and because he was of opinion 
that the petition was presented solely for the 
purpose of defeating Butterfield's judgment debt. 
This was the principal debt which Ensby owed ; 
he owed also some small sums for rent and taxes. 
From this order of the Commissioner Ensby now 
appealed. 
Reed, for the appellant. 

Section 86 of the Bankruptcy Act, 1861, which 
enables a debtor to petition for an adjudication 
against himself, is in no way limited in its appli- 
cation by the amount of assets possessed by the 
debtor. The Act, moreover, has, in section 98, 
a speoial provision for the benefit of paupers. 
The Court of Bankruptcy may have power to 
annul an adjudication, when the petition has 
been filed for some purpose altogether foreign 
from bankruptcy, or where there is fraud or 
want of good faith ; but there is no such jurisdic- 
tion when there is a legitimate object in the pre- 
sentation of the petition, even though there 
should be some ulterior object of a different 
nature. Ex parte Browne, 1 Rose, 151 ; Ex 
parte Harcourt, 2 Rose, 203 ; Ex parte Bourne, 
2 Gl. & J. 137 ; Ex parte Christie, 2 Dea. & Ch. 
488; Ex parte GaUimore, 2 Rose, 424; Ex parte 
Phippe, 8 M. & De G. 606 ; Ex parte Wilbeam, 
1 Buck, 459. 

Hunter for Butterfield, the opposing creditor. 

The oourt will not allow the Aot to be taken 
advantage of for a fraudulent purpose ; Ex parte 
Gibeon, Re Patrick, 18 W. R. 631. 

Bagley (Bacon, Q C, with him) for the official 
assignee, no trade assignee having been appointed. 

Reed, in reply. 

The statutory right is clear, and the oourt will 
not assume fraud as against the debtor. The 
statute contains provisions for punishing a frau- 
dulent bankrupt when a proper case is shown ; 
and if the statute provides no means of punishing 
the bankrupt in a particular case, that is no rea- 
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?oo for dismissing his petition, in order to let 
the creditor punish him by imprisonment. 

Kbioht Bruob, L.J.—-I think the bankrupt 
hu a rigbt by law to apply for his discharge. 
Nothing is alleged against him, exoept that be 
luino property ; and it is said that tho law np* 
[lies only to cases where tbere is property to be 
iisposed of, and that the bankrupt bas parted 
with hU property improperly. Nothing, how- 
erer, was made out but the absence of property. 
This might be material if there were fraud, but 
sotting of that kind had been proved. The 
'■bseoce of property is sufficiently accounted for. 
Kith great deference to the learned Commission- 
er, 1 think he was wrong. 

Thlvir, L J. — I am of the tame opinion. The 
cue rests entirely upon the assumption of the 
bankrupt having committed a fraud, inasmnoh 
wbe, being sued for a debt, two days after the 
*rit was served upon him, raised £80 by a bill 
rf »le of his furniture. Nothing else is alleged 
igminst him. It cannot be assumed that he 
ftsed this money for the purpose of evading the 
I»w of bankruptcy ; it might have been raised 
for other purposes. It is sufficient to say that 
iere is no proof of any fraud on the part of tho 
bukrupt. But I think further that, in constra- 
in? the Act of 1861, regard mast be had to the 
•tv as it existed at the time of the passing of 
that Act. It is not disputed that, but for that 
Act, it would have been within the jurisdiction 

f the Commissioner to annul the bankruptcy. 
fot when we are naked to put a limit upon the 
^otral words that " any debtor may petition for 
" syndication against himself," we cannot 
taw a conclusion unfavourable to the bankrupt 
•f^n the ground that the Act is defective (as it 
-doubtedly is) in other respects; and that it 
>ride9 no means for punishing a bankrupt in 
^e< of fraud. In this particular case there is 
'■proof of fraud, and there is no reason for dis- 
cing with the general rule. The order must 
* hscharged, nnd the matter referred back to 
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SUPREME COURT OF U. S. 
Lovsjoy v. Murray. 

>wn th< MS. of 3d Wallace, in advance of publication.) 

A J*lgm< nt against one joint trwpMMr la do bar to a ault 
jatiwi another for the same trespass. Nothing *hort of 
'tul «tU&ction, or that which the law muat consider aa 
nch. can m&k* auch judgment a bar. 

Utejoy brought suit in one of the courts of 
|* v «sgainst 0. H. Prstt, and the sheriff attach- 
" c *rtain property, which was assumed to be the 
fytrty of Pratt. A certain Murray, however, 
' aimed it as his. The sheriff proceeded, never- 
ffcleu, to sell, and sold the property under Love- 
» •■} 'k Co.'s attachment. 

This being done, Murray sued the sheriff for 
;i alleged trespass, and in this suit obtained 
pigment against the sheriff for $0,233, whioh 
ts * sheriff satisfied to the extent of $880, leaving 
**[Unce unsatisfied of $-3 403. 
v "«rray then brought s*uit against Lovejoy & 

Ut this (same trespass ; aud the facts being 



agreed on in a oase stated, the court gave judg- 
ment for the plaintiff for the amount of the judg- 
ment against the sheriff less the $830 paid by 
him. 

On error here from the Massachusetts Circuit 
(where Lovejoy & C'» had been sued) the folio w- 
iug question naiong others was made. 

Did Murray, by suing the sheriff alone, and 
getting partial satinf actum of the judgment against 
that officer, bar himself of a right to sue Lovejoy 
& Co. for the s»fttne tret pass ? 

IlutMns, for Lovtjyy & Co., plaintiffs in envr. 

There seems to he a grent conflict of opinion 
in th* books, whether a judgment alone against 
oue tort-feasor operates as a bar to a suit against 
another ; some holding it to be an absolute bur, 
others that judgment with execution is necessary, 
and others that satisfaction is necessary. 

In numerous canes which may be referred to 
in this country, it has either been decided, de- 
clared, or assumed, as we read the cases, that 
Judgment alone operates as a bar. This is the di- 
rection certainly in which these cases set. Other 
cases would indicate that judgment nnd execution 
so operate; and in one case it has been held 
that absolute satisfaction was necessary. 

It is impossible to reconcile the American 
eases. The English courts keep clear of the 
whole difficulty by treating the judgment, of it- 
self, as a bar ; and this, we submit, is the better 
dootrine. 

The leading English case is Brown v. Wootton, 
temp. James I., reported by three different re- 
porters, Yelverton, Croke and Moore, all essen- 
tially in one way. Sir Henry Yelverton gives 
the case thus: 

"In trover of certain goods in particular, the 
defendant pleaded that the plaintiff had brought 
the like action against J. S. for the same goods 
before this action brought, in whioh suit he so 
far prosequtus est against J. 8. that he had judg- 
ment and execution against .1. 8., and averred 
that the goods contained in both actions were the 
same goods. Upon which the plaintiff demurred 
and it was adjudged against the plaintiff " 

This is much in point, and the case was decid- 
ed in the best days of the old English law ; Pop- 
ham being Chief Justice ; Fenner, Gawdy, Sir C. 
Yelverton, and Williams eminent names in judi- 
cial history, his associates. Mr. Theron Metcalf 
(now Mr. Justice Metcalf, of the Supreme court 
of Massachusetts) commenting on it, A. D. 1820, 
in his excellent edition of Yelverton, says: 

"No case has been found in which the precise 
point adjudged in the text, viz., that in the ac- 
tion of trover a former recovery against one or 
more tort-feasors for the same conversion and a 
writ of execution sued out is a bar, has been 
otherwise decided." 

In King v. Uoare, A.D. 1844, the Court of Ex- 
chequer decided that a judgment without satisfac- 
tion^ recovered against one of two joint debtors, 
is a bar to an action against the other ; though 
secus where the debt is joint and several. The 
court. Baron Parke giving its judgment, refers 
to Drown v. Wootton, just oited, and declared 
that <• a joint contract cannot be distinguished 
fiom a joint tort; thus assuming Brown v. Woot- 
ton to have been rightly decided, and in effect 
affinniug it. 
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Buckland v. Johnson, decided ten years later 
in the Common Pleaa of England, 16 C. a (60 
Eng. Com. L.)146, is to the same result, la that 
ease it appeared that a father and son had 
wrongfully converted the goods of plaintiff by 
selling them ; that proceeds of the sale, £160 
were received by the son alone; and dial the 
plaintiff had sued the father and recovered a ver- 
dict for £100 as the value of the goods so con- 
verted ; but that in eonseqnenee of his Insolvency 
he had obtained no satisfaction. He now sued 
the son. But Jervis, C. J., says, " If two joint- 
ly convert goods, and one of them receives the 
proceeds, you cannot, after a recovery against 
one in trover, have an action against the other 
for the same conversion, or an action for money 
had and received to recover the value of the 
goods for which a judgment has already pasted in 
the former action. * • * The fallacy of the 
plaintiff's argument arises from his losing sight 
of the fact, that by the judgment in the action of 
trover the property of the goods was changed, by 
relation, from the time of the conversion, and 
that consequently the goods from that moment 
became the goods of the son ;" and his lordship 
quotes with approbation the language of Barron 
Parke in the case last oited : " The judgment of 
a oourt of record changed the nature of that 
cause of action, and prevents it being the subject 
of another suit; and the cause of action being 
single cannot afterwards be divided into two." 

But if the court shall be of the opinion that a 
party may sue and recover separate judgments 
against co-trespassers, and then elect which 
judgment he will enforce, then we say that the 
recovery of judgment against the sheriff, and the 
receipt of partial satisfaction on that judgment 
from him before the commencement of this suit, 
will operate as a bar to this suit. How can the 
court now proceed to try the original trespass 
when it has been partially settled for? How 
would a declaration be framed f How would the 
oourt proceed at the trial ? What becomes of the 
$800 paid? Must it not be credited in some 
way, or deducted? and If so, howT The plain- 
tiff is seeking to recover full damages for a wrong 
partially redressed. 

In the Vermont case of 8anderson v. Caldwell, 
2 Aiken, 195, which is opposed to our general 
view, the judgment first recovered was in no part 
satisfied. 

Ball, contra. 

It is a settled principle that all torts are seve- 
ral as well as joint, and that the injured party 
can maintain an action against all the tort-fea- 
sors jointly or against each one separately. 
Hence such party murt have the right to pursue 
each tort-feasor to judgment and execution till he 
get satisfaction. That satisfaction is the essential 
matter appears even in cases contemporary with 
Brown v. Wootlon reported in Yelverton, and 
which seems to be the foundation of the recent 
decisions in England, and is one of the citations 
of the opposite counsel. In Cocke v. Jenner, re^ 
ported by Lord Hobart (Hobart, 66), the court 
in speaking of joint trespassers says : 

44 If they be sued in several actions, though 
the plaintiff make choice of the best damage, yet 
when he hath taken one satisfaction he can take 
no more ; and if he require two an audita querela 
will lie." 



The same idea is presented in Corbttt v. 
Barnes, which arose soon after and is reported in 
Sir William Jones (8ir W. Jones. 877). The re- 
port is in Norman French, but translated, reads 
in the material parts, thus : 

44 Barnes brought trespass of assault and bat- 
tery, in London, against Hill in the Common 
Bench and recovered; and afterwards trespass 
of assault and battery against Corbett in the 
King's Bench, and two others for the assault and 
battery in Hertfordshire. Hill was taken in 
judgment, and afterwards judgment given against 
the three others in the King's Bench. Hill paid 
the damages recovered against him, and satisfac- 
tion was entered. Then Corbett was taken in 
execution, when he and the other two brought an 
audita querela, setting forth the whole matter, 
with an averment that the said assault and bat- 
tery in London and Hertford was the same as- 
sault And by Justices Jones, Croke and Berke- 
ley, the audita querela lies ; for although for the 
same assault the plaintiff may have several ac- 
tions and reoover, yet when a recovery is had 
against one, and satisfaction, he cannot have an- 
other satisfaction ; just as where an obligation is 
made jointly and severally, and the obligee sues 
in the Common Bench one by several writ, and 
recovers, and afterwards sues another in the 
King's Benah upon the same obligation, never- 
theless If one of them makes satisfaction, the 
other shall have an audita querela to avoid the 
execution ; for the plaintiff cannot have nut uniea 
satisfactio. So here the plaintiff can have seve- 
ral recoveries, but if one eotisfy. the other shall 
have audita querela to set aside the execution 
against him." 

Many American cases decide or declare this 
explicitly. Bee Livingston v. Bishop, 1 Johnson, 
200, &c. 

So in the recent English case Cooper v. Shep- 
herd, 8 Manning, Granger A Scott, 266, the for- 
mer judgment had been paid, although that fact 
is mistake omitted in the marginal note. The 
oourt say, " plaintiff, after he has once received 
the full value, is not entitled to further compen- 
sation in respect to the same loss, and according 
to the doctrine of cases oited in the argument, 
by a former recovery in trover and payment of the 
damages, the plaintiff's right of property is bar- 
red, and the property vested in the defendant in 
that action. See Adams v. Broughton, 2 Strange, 
1078, and Jenkins, 4th Century, Case 88 p. 189, 
where it is laid down in trespass against B. for 
taking a horse, A. recovers damages by this re- 
covery and execution done thereon, the property 
in the horse is vested in B., solutio pertU emptionis 
loco habetur. 1 * 

Mr. Justioe Miller delivered the opinion of 
the oourt 

The question is, did the plaintiff, by suing 
Hayden, the sheriff, alone, recovering judgment 
for about six thousand dollars, and receiving from 
him eight hundred and thirty dollars on the said 
judgment, thereby preclude himself from main- 
taining this suit against these defendants for the 
same trespass T Is the judgment, or the judg- 
ment and part payment, in that oase a bar to this 
action T 

Parke, Baron, in the case of King v. Hoare* 
18 Meeson & Welsh/, 602, speaking in referenoe 
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to the same proposition in It* application to ac- 
tions on joint contracts, says, in 1846, that it is 
remarkable that the question should never have 
ton decided in England. It is equally remark- 
able that the question here presented should be 
an open question at this day. 

The faithful and exhausting research of coun- 
Ml in this case, shows that there are conflicting 
authorities, not only on the main proposition, 
bat on seTeral incidental and collateral points 
closely connected with it. Two propositions, 
however, seem to be conceded by all the author- 
ities, which bear with more or less force on the 
main question, and which may as well be stated 
here. 

1. That persons engaged in committing the 
same trespass are joint and several trespassers, 
and not joint trespassers exclusively. Like per- 
sons liable to a joint and several contract, they 
nay be all sued in one action ; or one may be 
sued alone, and cannot plead the nonjoinder of 
the others in abatement ; and so far is the doc- 
trine of several liability carried, that the defend- 
ants, where more than one is sued in the same 
action, may sever in their pleas, and the jury 
may find several verdiots, and on several verdicts 
of guilty may assess different sums as damages. 

2. That no matter how many judgments may 
he obtained for the same trespass, or what the 
varying amounts of these judgments, the accept- 
ance of satisfaction of any one of them by the 
plaintiff is a satisfaction of all the others, except 
the costs, and is a bar to any other action for 
the same cause. 

Id the latest English case upon the principal 
question, namely, Buckland v. Tohnson, 16 C. B. 
145, Jervis, C. J., holds the former judgment 
tgiinst the son, although fruitless, to be a bar 
to the second suit against the father for the same 
goods, upon the ground that by the former judg- 
ment the property in the goods was vested in the 
defendant in that action. As this is the latest 
cue in the English courts which expressly de- 
cides the point, it may, perhaps, be received as 
jhe English doctrine. But this concession must 
he made with some hesitation in view of opinions 
"pressed in other cases decided in the same 
poetry. In the very case in which that judgment 
"tendered, the ohief justice takeB occasion to 
correct whathe supposes to be an erroneous state- 
»tQtof Tindal, C. J., in Cooper v. Shepherd, to 
the effect, •• that, according to the doctrine of the 
**es which were oited in argument by a former 
recoyery in trover and payment of damages, the 
plaintiff's right of property vests in the defend- 
»« in that a tiou." 

It was, therefore, the opinion of C. J. Tindall, 
tm payment of the damage* recovered is essential 
t° vest the property in defendant, and this only 
ft few years before the case of Johnson v. Buck- 
**** was decided. That case was decided in 
l&H, aod mainly on the authority of Brown v. 
Tootton, reported in Telverton,asalso by Croke, 
■• The reason for the decision as given by Pop- 
,' Q ' C - J -» is thus stated in the latter book : 
1 la the cause of action being against divers, for 
*hich damages uncertain are recoverable, and 
the plaintiff having judgment against one person 
for damages certain, that which was uncertain 
Wore, is reduced in rem judicatam, and to cer- 



tainty, which takes away the action against 
others." If the only object, or indeed the prin- 
cipal object, in obtaining a judgment in trespass, 
was to render certain the extent of plaintiff's in- 
juries, or the amount of damages which would 
compensate for those injuries, we might be able 
to comprehend the force of bis logic. But as it 
is the purpose of the law, and the main purpose 
for which courts of justice are instituted, to pro- 
cure satisfaction for these injuries, we do not see 
the sequence in the reasoning of the learned 
judge. 

Brown v. Woolton was decided in Trinity 
Term, 8 Jnmes I Prior to that time, the law 
had been thought to be the other way. In Clax- 
ton v. Swift, 2 Shower, 494, Shower said, •• It 
was never pretended, until the oase of Brown v. 
Wootton, that a bare judgment should be a bar." 

In Cocke v. Jenner, reported by Hobart, and 
which was in Trinity Term, 12 James 1. (only 
nine years after Brown v. Wootton) the question 
arose on a release of one joint trespasser, which 
was held to be a bar to a suit againsi tbe other, 
on the ground that it was equivalent to satisfac- 
tion; yet the language of the report leaves a 
strong impression that it was the opinion of the 
oonrt that several judgments might be had, and 
that ouly satisfaction, or its equivalent, would 
ber.proeeedings against all who were liable. And 
the case of Corbett v. Barnes, cited from 8ir W. 
Jones (time of Charles the First) which was on 
andita querela, while it holds that only one satis- 
faction can be had, implies clearly that several 
judgments may be rendered against joint tres- 
passers. Indeed, that very oase was where one 
judgment had been rendered in the King's Benoh 
against one, and in the Common Pleas against 
three others, for the same trespass. 

These oases show that, after as well as before 
the oase of Brown v. Wootton, the law was > up- 
posed, by some of the ablest judges in England, 
to be otherwise than what it decides ; and we 
know of no case in whioh it was followed in Eng- 
land as implicit authority, until Buckland v. 
Johnson, in 1854. 

The rule in that oase has been defended on 
two grounds, and on one or both of these it must 
be sustained, if at all. The first of these is, that 
the uncertain claim for damages before judgment 
has, by the principle of transit in rem judicatum, 
become merged into a judgment, which is of a 
higher nature. This prinoiple, howevor, can 
only be applicable to parties to the judgment ; 
for as to the other parties who may be liable, it 
is not true that plaintiff has acquired a security 
of any higher nature than he had before. Nor 
has he, as to them, been in anywise benefitted or 
advanoed towards procuring satisfaction for his 
damages, by suoh judgment 

This is now generally admitted to be the true 
rule on this subject, in oases of persons jointly 
and severally liable on oontracts ; and no reason 
is perceived why joint trespassers should be 
plaoed in a better oondiUon. As remarked by 
Lord Ellenborough, in Drake v. Mitchell, 8 East, 
268, " A judgment recovered in any form of ac- 
tion, is still but a security for the original cause 
of aotion, until it be made productive in satisfac- 
tion to the party ; and, therefore, till then, it 
cannot operate to ohange any other ool lateral 
concurrent remedy whioh the party may have." 
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The second ground on which the rale is defend- 
ed is, that by the judgment against one joint 
trespasser, the title of the property concerned is 
vested in the defendant in that action, and there- 
fore no suit can afterwards be maintained by the 
former owner for the value of that property, or 
for any injury done to it. 

This principle can hate no application to tres- 
passers against the person, nor to injuries to 
property, real or personal, unaccompanied by 
conversion or change of possession. Nor is the 
prinoiple admitted in regard to conversions of 
personal property. Prior to Brown v. Wootters, 
the English doctrine seems to have been the other 
way, as shown by Kent, in his Commentaries, 2 
Kent, 388, referring to Shepherd's Touchstone, 
Title, "Gift," and Jenkins, page 109, Ctse 88. 

We have thus far confined ourselves to the ex- 
amination of the English authorities, and the 
principle discussed in them, and we are forced 
to the conclusion that even at this day the doc- 
trine there is neither well settled nor placed on 
any satisfactory ground. 

In turning our attention to the Amerioan 
cases, we have been able to find but two in 
which the the point directly in issue has been 
ruled in favor of the bar of the former judgment ; 
although there are some other cases which hold 
that the right of property is transferred by the 
judgment. The first of these two eases is Wilkes 
v. Jackson, 2 Henning A Man ford, 856. This 
was an early case in the Court of appeals of Vir- 
ginia, which seems to have passed without muoh 
consideration, and was mainly rested on the 
judgment of the same court in a former case, 
which does not appear to sustain it. The other 
is the Rhode Island case of Ann v. Bates, 7 
Rhode Island, 217. It is a very recent ease, de- 
cided in 1862 ; but the absence of any other rea- 
soning than a mere recapitulation of the English 
cases, and the remark that upon their authority 
the court is obliged to rest its decision, deprives 
it of any other weight than what should be at- 
tached to those cases. This we have already 
considered. In addition to this, it has been de- 
cided in South Carolina and Pennsylvania, that 
the recovery of a judgment for the value of the 
goods converted, transfers the title to the defen- 
dant. Rogers v. Moore, 1 Rice, 60; Floyd*. 
Brown, 1 Hawle, 121. 

On the other hand, in the case of Livingston 
v. Bishop, 1 Johnson, 290, in thr Supreme 
Court of New York, in 1806, Kent, C. J., over- 
rales Brown v. Wootton, and hold that judgment 
alone is not a bar. 

In Sheldon v. Kibbe, 8 Conn. 214, decided in 
1819, in the Supreme Court of Connecticut, the 
court, by Hostner, C. J., enters into an elaborate 
examination of the authorities, and a full con- 
sideration of the question on principle, and lays 
down the doctrine that neither a judgment, nor 
the taking of the body of the defendant in exe- 
cution, will bar a second action against a co- 
trespasser. Nothing short of satisfaction or re- 
lease can have that effect. 

In Sanderson v. Caldwell, 2 Aiken, 195, in the 
Supreme Court of Vermont, in 1826, it is held 
that neither judgment, nor issuing execution, 
nor anything short of satisfaction, is a bar to a 



second suit brought against another joint tres- 
passer. 

Osterhout v. Roberts, 8 Cowan, 43; a year 
later, in the Supreme Court of New York, was a 
plea that defendant's son had been sued, had a 
judgment rendered against him, and had been 
taken in execution and imprisoned sixty days 
for the same trespass. Yet the plea was held 
bad. The trespass was for taking a watch. 

In Elliott v. Porter, 5 Dana, 299, Robertson, 
C. J. f of the Court of Appeals of Kentucky, ex- 
amines the whole subject fully, both on princi- 
ple and authority, and holds that the first judg- 
ment is no bar, and that the title to the proper- 
ty does not pass by judgment in trespass or 
trover. This case is affirmed by the same court 
in Sharp ▼. Gray, 5 B. Monroe, 4. 

Blan y. Cochren, in Alabama, 20 Alabama, 
820, was an action of trespass. The defendant 
pleaded a former recovery against a co-trespass- 
er, and payment of the judgment and costs so 
recovered to the clerk of the court But the 
plea was held bad, because It was not averred 
tbat it was acoepted by the plaintiff. 

In Knott y. Cunningham, 2 Sneed, 204, the 
Supreme Court of Tennessee held that a former 
judgment against one tort-feasor, was no bar to 
a suit againt another, for the same tort, without 
satisfaction. 

In Page v. Freeman, 19 Missouri 421, the 
Supreme Court of Missouri held the same doc- 
trine. 

In Floyd r. Brown, 1 Rawle, 125, Gibson, C. 
J., of Pennsylvania, while holding that after a 
judgment in trover against two trespassers with- 
out satisfaction, plaintiff cannot bring assumpsit 
against another trespasser, uses this language : 
•* A plaintiff is not compelled to elect between 
actions that are consistent with eaoh other. Se- 
parate actions against a number who are sever- 
ally liable for the same thing, or against the 
same defendant on distinct securities for the 
same debt or duty, are concurrent remedies. 
Trespass is, in its nature, joint and several, and 
in separate actions against joint trespassers, be- 
ing consistent with each other, nothing but sat- 
isfaction by one will discharge the rest." Trover 
and assumpsit, however, he holds to be inconsis- 
tent remedies. 

If we turn from this examination of adjudged 
cases, which largely preponderate in favor of 
the doctrine tbat a judgment, without satisfac- 
tion, is no bar, to look at the question in the 
light of reason, that doctrine commends itself to 
us still more strongly. The whole theory of the 
opposite view is based upon technical, artificial 
and unsatisfactory reasoning. 

We have already stated the only two principles 
upon which it rests. Wo apprehend that no 
sound jurist would attempt, at this day, to de- 
fend it solely on the ground of transit in rem j'udi- 
catum. For while this principle, as that other 
rule, that no man shall be twice vexed for the 
same cause of action, may well be applied in the 
case of a second suit against the same trespasser, 
we do not perceive its force when applied to a 
suit brought for a first time against another tres- 
passer in the same manner. 
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In reference to the doctrine that the judgment 
alone Teste the title of the property oonverted, 
ia the defendant, we have seen that it is not sus- 
tained by the weight of authorities in this coun- 
try. It is equally inoapable of being maintain- 
ed on principle. 

The property which was mine has been taken 
from me by fraud or violence. In order to pro- 
care redress, I mu«t sue the wrong-doer in a 
court of law. But instead of getting justice or 
remedy, I am told that by the very net of obtain- 
icg a judgment — a decision that I am entitled to 
tae relief I ask— the property which before was 
mine, has become that of the man who did me 
tie wrong. In other words, the law, without 
having given me satisfaction for my wrong, takes 
from me that which was mine, and gives it to the 
wrong-doer. It is sufficient to state the propo- 
sition to show its injustice. 

It is said that the judgment represents the 
price of the property, and as plaintiff has the 
jadgment, the defendant should have the proper- 
ty. Bat if the judgment does represent the price 
if the goods, does it follow that the defendant 
stall have the property before he has paid that 
price? The payment of the price and the trans- 
fer of the property are, in the ordinary contract 
tf sale, concurrent acts. 2 Kent, 388-9. 

Bat in all such cases what has the defendant 
i* such second suit done to discharge himself 
fr'im the obligation which, the law imposes upon 
Lim, to make compensation ? His liability must 
"tnaia. in morals and on principle, until he does 
'fa. The judgment against his co-trespasser 
«»* not affect him so as to release him on any 
tqnitable consideration. It may be said that 
either does the satisfaction by his co-trespasser 
fJ, a release to bis co-trespasser do this; and 
<tat is true. But when the plaintiff has accept- 
"i tttisfnetion in full for the injury done him, 
'"ft whatever source it may come, be is so far 
t&cted io equity and good conscience, that the 
■»* will not permit him to recover again for the 
-'foe damages. But it is not easy to see how be 
li *o hffected, until be has received full satisfac- 
^o, or that which the law must consider as 
s tch. 

*e are, therefore, of the opinion that nothing 
-tort of satisfaction, or its equivalent, can make 
?wd a plea of former judgment in trespass, of- 
'tftd as a bar in an action against another joint 
f r «p*8ser, who was not party the to the first 
JMgment. Judgment affirmed.— Legal Intelli- 
3*ter. 



SUPREME COURT, PHILADELPHIA. 

^tsrs Estate. Hughes' Appeal. Buchahak's 

Appeal. 
fc*»«*n a judgment onnfeaMd and an anijnunent mate on 
«• lame day, the Judgment will have priority. 

Chester County. 

Jpmion by Acmaw, J. 

Jhe question upon this record is whether a 
if u nt or a deed of alignment for the benefit 
« creditors, shall take preference in the distribu- 
u °n of a fund arising from real estate. The con- 



ceded facts are, that on the same day the judg- 
ment was entered the deed was delivered between 
the hours of ten and one o'clock, but there is no 
evidence as to the time of the entry of the judg- 
ment,-— it might have been before or after the 
delivery of the deed. 

There is no oase to be found in the hooks pre- 
cisely like it, yet doubtless there Hie familiar 
principles contained in miMiy decisions, which 
rule this ca«e. Were it a question between lien 
creditors only.it mi^ht In* readily solved, by let- 
ting them share in the fund pro rata, cm the 
ground that a day h;i* vn fractions in legal pro- 
ceedings. Cut here the claim* of the parties 
conflict not only in time hut nature; and are so 
irreooncilable, one must give way to the other ; 
and the question is. whnt principle must govern 
the precedence. A lien is but an incumbrance on 
title, but a conveyance passes the title away, if 
♦therefore, the judgment be prior, the conveyance 
is subjeot to it, if posterior it has no lien because 
the title is gone. 

In principle the case falls clearly within the 
decision in Mechanic's Bank v. German, 8 W. & 
8. 804; Olaasen's Appeal, 10 Harris. 863, and 
like oases ; admitting proof of the hour at which 
each transaction took place. Hut no proof was 
excluded, land the difficulty arises not from a 
denial of a right to give it, but from the inability 
to furnish it. We are then driven to the neces- 
sity of determining the rights of the parties up- 
on the presumptions which the law must afford 
us. In point of fact the judgment may have 
been prior, it would therefore be uujus* to post- 
pone it from mere considerations of equality in 
the distribution. It may have been subsequent, 
and it would be improper to give it undue pre- 
cedence. It tnnst therefore bo determined upon 
just lepal principles, nnd those reaaous which 
best promote the general interests. 

The rule, that, in the. entry of judgments and 
liens of like character, rejects portions of the 
day is not a legal fiction, but a measure of policy 
to prevent litigation and serve as a guide to the 
public. It is firmly established and is not to 
yield unless to the certain demands of justice. 

Starting with this principle the lien of the 
judgment which begins with the day itself, neces- 
sarily antedates the conveyance. In this respect 
there is no distinction between judgments by con- 
fession and those actually pronounced by the 
courts. It is easily to be seen that in the oase 
of adversary judgments, they might be often de- 
feated by the fraud of defeadattts, who on the 
same day could place assignments for creditors 
on record, unless the legal presumption be main- 
tained. Indeed, at common law, the judgment 
related back to the first day of tho term, and it 
required the passage of the act of 1772, to con- 
fine its operations to the .'day on whioh it was 
signed, in favor of bona fide purchasers for a 
valuable consideration. 

Besides these motives of public policy, reasons 
are to be derived from the comparative ability 
each party has to protect himself. The judg- 
ment creditor it is manifest has no power to pro- 
tect himself against the conveyance, which has 
thirty days for its transit to the public reoord. 

When he enters his judgment be may inquire 
for conveyances, but is answered there aie none 
ii this office, and yet one may have existed hours 
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beforehand. He may ask the offioer to note the 
hour of entering his judgment, bnt thia is no 
protection, and only insures his defeat when the 
earlier deed appears, and added to this no legal 
duty rests on the offioer who under the law is 
obliged to enter the day only. But it is different 
with the grantee in the conveyance, he can be 
certain of all liens which stand before him. 
They are on the record and the offioer is bound 
to inform him, and if necessary to certify the 
fact under his official responsibility. He can 
protect himself therefore by other means, or if 
it be a purchase, deoline the title and withhold 
his money. The grantor in a Toluntary assign- 
ment stands in the same position, and if he fads 
judgments unexpectedly entered against him, 
may resort to other means to protect his creditors 
if within his power. 

In all these inquiries truth is the object sought 
for, but having no means of determining the facts, 
we must adopt that legal inference which best 
promotes the public interests, protects the rights 
of individuals, and preserves the community 
from schemes of fraud, and useless litigation. 

In this oase, baring no means of ascertaining 
the actual priority of either judgment or deed, 
we must allow the legal rule to operate, which 
rejecting portions of the day, carries back the 
judgment and postpones the assignment 

The decree of the court below is therefore 
reversed, and the record ordered to be remitted 
to the court below, with instructions to allow the 
judgment of the appellants to be first paid out 
of the fund, and the balance to be distributed in 
the manner heretofor decreed by the court below, 
or if the fund should be insufficient to pay the 
judgement of the appellants in full, them to be 
paid pro rata ; and it is ordered that Ihe costs be 
paid out of the fund in the first place, 

Stbomo, J., dissents.— Legal InUMgeneer. 



AUII T. COKBAD. 

Defendant Is entitled to reevter *a*fif t* rsfuwl to srittf/ 

Judgment, although letujftettan oouW be inferred from 

tbo sUto of the record. 

Error to District Court of Philadelphia. 

Opinion by WoonwamD, C. J. 

This was an action of debt upon statute. Alien 
held, by assignment, a judgment against Conrad 
upon the record of the District Court of Decem- 
ber Term, 1868, No. 177, for the sum of two 
thousand nine hundred and thirty-six dollars, 
which, after payment in full, and after the statu- 
tory demand for satisfaction, he had failed to 
satisfy of record. This suit was brought to ro- 
wer damages for that neglect. 

It was objected that the action would not lie, 
because the record exhibited suoh proceedings 
upon the judgment as amounted in law to a satis- 
faction of it, and therefore a formal entry of 
satisfaction was not necessary under the 14th 
section of the act of Assembly of 18th April, 1 791. 
Purdon 676. 

The proceedings alluded to were as follows ; 
On the 7th of March, 1864, a writ of venditioni 
ezponae having issued upon the said judgment, 
and being: then In the sheriff's hands, Conrad, 
the defendant, made his affidavit that on the 9th 
day of Februray, before he had tendered to the 
plaintiff the whole amount of debt, interest and 



costs up to that time, and he prayed for a rule 
upon the sheriff and plaintiff to show oause why 
he should not pay to the sheriff the amount of 
debt interest and cost accrued to the 9th day of 
February, in full satisfaction of the said debt and 
costs. On the same day suoh a rule was gran ted, 
and proceedings stayed. April 9th 1864, the rule 
was made absolute and the sheriff returned vend, 
ezponai " 8tayed by order of the Court" There 
was no record evidence of the actual payment of 
the money to the sheriff, though the fact of pay- 
ment to him and by him to the plaintiff was 
proved upon the trial of this oause. 

Now, giving the utmost effect to the above 
proceedings that can reasonably be claimed for 
them, they amount to no more than an inferential 
satisfaction of the judgment Grant that a 
seaoher^of records who happened to possess legal 
skill enough to know the effect of a rule made 
absolute, might infer that the judgment had been 
satisfied ; yet the statute contemplates something 
more palpable, something which the man most 
ignorant of legal forms would understand to be 
satisfaction. It makes it the duty of the person 
who has received satisfaction, within eighty days 
after request, to repair to the office of the pro- 
thonotary of the court where the judgment is, 
and there in the office " of the said protbonotary 
to enter satisfaction of the judgment which shall 
forever discharge, defeat and release the same. " 
The statute is thus precise in prescribing the 
duty to be done in order that the defendants 
estate may be relieved of the lien, and in order, 
also, that purchasers, incumbrancers, and all the 
world may have the same evidence in kind and 
degree, of the satisfaction and discharge of the 
judgment as of its entry and existence. Inquirers 
are not to be obliged to search files and to weigh 
the legal effect of sheriff's returns of writs of 
execution, but the record of the judgment is tj be 
made to inform them that the judgmeut no longer 
exists. Would a prudent conveyancer have passed 
a title of the defendant as uncumbered with this 
record before him T He would have found that 
the judicial order for staying the ven ex. waa 
made on the 7th of March, when the rule was 
granted, and that the sheriff's return " stayed bj 
order of the court," without date, must be refer- 
red to that order. But that would imply no 
payment of money. The rule was for leave to 
pay the plaintiff the money that had been tender- 
ed, and upon granting the rule the execution 
was stayed, but the rule was not made absolute 
till the 9th of April. Was the money paid after 
that date and in pursuance of the leave thus 
granted ? 

On this point the record says not a word — it 
is mute. The conveyancer would have to go 
further to satisfy his doubts, he would have to 
inquire of the sheriff and examine receipts, and 
decide a question of fact upon suoh evidence mm 
he oould obtain, which the statute meant should 
be decided by the plaintiff himself on the very 
record of the judgment The preamble to the 
stutute recites the evils which frequently happen 
from leaving judgments long unsatisfied on 
record, although the monies for whioh those 
judgments have been rendered are justly dis- 
charged, "whereby defendants in such ease* as 
well as the subsequent purchaser of real property 
suffer much vexation and looonvenience," and 
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we most constroe the statute to as to suppress 
the mischief and advance the remedy. 

We hold, therefore, that notwithstanding the 
proceeding alluded to, and the payment of the 
nosey to the sheriff, there was no such satisfac- 
tion entered upon the judgment in question as 
relieved the owner of the judgment from the duty 
•f complying with the defendant's request, and 
the action was well brought 

The only other question upon the record re- 
girds the measure of damages. The statute 
prescribes no measure ezoept as it limits them 
to sot exceeding half of the debt. The court 
declined to limit the jury to nominal damages, 
though there was no evidence of special damages. 
In Henry t. Sims, t Wh. 187, it was ruled that 
is such an action actual damages need not be 
ptwed, and that the jury may take into oonsider- 
tain all the circumstances by which the party has 
nffiered vexation and inconvenience. In the 
instance before us the statutory limit was not 
tnoseended, and we have no means of measuring 
the vexation and inconvenience which the defend- 
ing neglect of a plain duty occasioned the 
plaintiff, and, therefore, we cannot say that the 
damages were excessive. 

The judgment is affirmed. — Legal InttUigeneer. 



GENERAL CORRESPONDENCE. 

Insolvent Act of 1864. 
To the Editors or the Law Journal. 

Gemnunr, — "A Barrister," in your last 
issue raises some questions under the Insol- 
vent Act of 1864, and amongst others whether 
or not it is necessary to mail a notice to each 
creditor on an application by an insolvent for 
bis discharge, and refers to a recent decision 
on the question — doubtless In re Waddelk as 
you suggest 

The same question arose in my practice. I 
ugned that it was not necessary to mail the 
^ce, and the learned county judge sustained 
me. I am still firmly of the opinion that the 
statute does not require it My reasons are 
w follows. 

The statute is divided into 13 sections or 
chapters, each one (except the first and the 
tat) divided into several sub-sections, and 
baring a descriptive title, as u Of voluntary 
assignment," " Of dividends," Ac, section or 
chapter 11 being " Of procedure generally." 

Under this clause, sub-sec. 1, it is contended 
by some that in applications under section or 
chapter 9, treating "Of composition and dis- 
charge," it is necessary to address notices to 
*U creditors and representatives of foreign 
^editors within the province. I contend that 
it being for procedure generally, does not 



.affect cases which are particularly provided 
for elsewhere in the statute. Confining this 
argument to notices under sub-sec. 1 of sec. 
11, and referring to the notices mentioned in 
the act, we find that there are four places in 
the statute where provisions are made as to 
how notices shall be given : the first is sub-sec. 
18, sec. 4 — the assignee may sell the real 
estate after advertisement for the same time, 
and in the tame manner, as required for sales 
of land by the sheriff! Mark en passant that 
this is a notice u required to be given by 
advertisement" 

The second is sec. 8, sec. 7— notice of 
appeal This notice is to be served on the 
opposite party. 

The third is sub-sees. 6 and 10, sec 9— an- 
other notice required to be given by adver- 
tisement; and the fourth is sub-sec 7, sec 11, 
generally. 

Now the statute is positive in its provisions 
in each one of these sub-sections. The first 
one reads u but only after advertisement 
thereof;" Ac Can it be contended that under 
sub-sec- 1, sec 11, it is necessary, before an 
assignee can make a legal sale and conveyance 
of the insolvent estate, he must not only 
advertise the lands as directed in sub-sec 18, 
sec 4, but also address and mail notices, Ac> 
post paid, as in sec 11, notwithstanding that 
this sub-sec 18 says notice shall be given "in 
the same manner n as sheriffs give notice of 
sales of land? Clearly not And yet if the 
position contended for by Judge Logie is cor- 
rect, it must go that far, because this is a 
notice •• herein required to be given by adver- 
tisement" 

The second is not a notice of meeting of 
creditors, nor is it a notice required to be 
given by advertisement The statute in that 
section says it shall be served upon the oppo- 
site party and upon the assignee— positive and 
clear enough, but not more so than the other 
provisions. 

The third says, <( and notice shall be given 
by advertisement in," Ac, " for two months, 
and for the same period in," Ac This is also 
positive and clear enough. Notice of the ap- 
plication is to be advertised for two months 
as directed. And upon such application, £e\, 
the application of which notice, as directed, 
has been given, any creditor may appear, Ac 
If no other general provision were made as is 
made in the fourth sub-sec quoted, there 
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coald be no contention that it was necessary 
to mail notices. 

The fourth is also positive and clear : u shall 
be so given by publication thereof, &c, and in 
any case, Ac, giving such notice shall also, 
&c. To what, then, does sub-sea 1 of sec 1 1 
refer ? what notices does it provide for. Be- 
fore answering this I will give my construc- 
tion of the sub-section, and what I understand 
by the woro^ " without special designation of 
the nature of such notice " (these words seem 
to be the knot). I take it there are two kinds 
or classes of notices referred to in this sub-sec. 
1st Notices of meeting of creditors. 2nd. 
"All other notices required to be given by 
advertisement, without special designation of 
the nature of such notice." i.e., this sub-sec. 
in the first place does specially designate the 
nature of the notice, viz., meetings of credi- 
tors. In the second place, it, the sub-sec., 
does not specially designate the nature of the 
notice, but provides for all other. Other than 
what? That meetings of creditors, herein 
required to be given by advertisement, with- 
out in this sub-sec. designating their nature, 
as in the other kind or class, the nature of 
which is meetings of creditors. A reference 
to the statute will I think answer my question 
and sustain my construction. 

The first place in this statute where a notice 
is spoken of as being required is sub-sec 1, 
sec 2. This is for a meeting of creditors, and 
comes under the first class, and the next 
sub-sec says each notice of such meeting sent 
by post as hereinafter provided. The only 
provision hereinafter made that could touch 
this case is in sub-sec 1, sec 11. 

The next notice is sub-sec 8 of sec 8. This 
is a notice to be given by advertisement, and 
falls under the second class. There is cer- 
tainly no other place in the statute providing 
for the manner in which the notice shall be 
given, and yet it is clear that the whole of sec 
11, sub-sec 1 is not applicable, for the writ is 
issued and placed in the hands of the sheriff, 
who himself knows nothing about the estate 
or its creditors, by one who only knows that 
he is a creditor, and it is simply impossible 
for the sheriff to mail a notice of this meeting 
post paid to each creditor. 

The third place is sub-sec 18 of sec 8, and 
comes under the first class, being a meeting of 
creditors. Here again the only provision is in 
sub-sec 1, sec 11, and Mr. Abbott, the author 



of the act, in his book edition of it, p. 25, says 
in reference to this section " That provision 
would, however, seem inapplicable to this 
clause, as no list of creditors is attainable at 
this stage of the proceedings, and there is c no 
assignee or person' calling the meeting." 

The fourth is in sub-sec 17 of same section, 
is a meeting of creditors ; and again sub-sec. 1 
of sec 11 is the only directing clause as to 
how notice of such meeting is to be given. 

The fifth sub-sec 8, sec 4, a meeting of 
creditors. 

The sixth is sub-sec 18, sec 4, commented 
upon above. 

The seventh, sub-sec 18 of same section, a 
meeting of creditors. 

The eighth, sub-sec 11, sec. 5, a notice to 
" be given by advertisement." 

The ninth, sub-sec 2, sec 9, another notice 
44 required to be given by advertisement.*' 

The tenth, sub-sec 6 and 10 of same section, 
also referred to above. 

The eleventh, sub-sec 1, sec 10, a 4< meet- 
ing of creditors," notice of which is to "be 
given by advertisement." 

And the twelfth and last is sub-sec. 1 of 
sec. 11. 

These are all designated or described where 
they are spoken of in the act, either as notices 
of meetings of creditors or as notices required 
to be given by advertisement, and I have 
pointed out several cases in which it is im- 
possible to perform all of the conditions of 
sub-sec 1 of sec 11, and in no other place is 
provision made for the manner in which such 
notice shall be given. If then the clause is 
inapplicable to some of the cases which can 
only come under "procedure generally," a 
fortiori it is inapplicable where positive and 
specific provisions are elsewhere made for a 
particular notice. 

Now as to sec II, sub-sec 1 itself. Notice 
of the two kinds of classes shall be given by 
publication thereof for two weeks in," &c. 
"And in any case the assignee or person 
giving such notice shall also address notices 
thereupon," &c What does the word "also" 
mean r Clearly that in addition to two weeks' 
publication there must be a mailing of notices 
post paid; but not in addition to a two 
months' publication specifically and complete- 
ly provided for elsewhere The language of 
the statute evidently contemplates a two 
months 4 publication without notices mailed, 
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equivalent, in this particular case, to two 
weeks* publication with notice mailed, in 
general cases. 

Again, (Chief Justice Draper's argument, 
and a conclusive one too), sub-sec 1 of sea 
11 provides that the publication in the local 
newspaper shall be in one u published at or 
near tbe place where the proceedings are car- 
ried on." Sub-sec. 6 of sec 9 selects as the 
local newspaper the one published u in or 
nearest the place of residence of the insol- 
vent" Now every one who knows anything 
about the practice under the act knows that it 
is very often the case that the insolvent lives 
in one county and the proceedings are carried 
on in another. Sometimes Jie lives in Lower 
Canada, and the proceedings are carried on in 
the western part of Upper Canada. The only 
possible argument that can be advanced to 
sustain the proposition that, on an application 
f >r a discharge of an insolvent it is necessary 
to mail a notice post paid to each ereditor is, 
that notice of the application may be validly 
given in two ways, as pointed out in sub-sec 
6 of sec. 9, or as in sub-sec 1 of sec 11. But 
you cannot add the last clause of sub-sec 1 of 
sen 11 to sub-sec 6 of sec 9 without adding 
the two prior clauses (with which it is con- 
futed by a copulative conjunction), the first 
tf which is that publication shall be for two 
weeks, and the second is that such publication 
Qust be in the local newspaper published at 
or nearest to the place where the proceedings 
>re being carried on. Tou must take all or 
none. 

Another question likely to arise under the 
•*ct is this : can a creditor sue and recover 
judgment on a debt contracted and due before 
the assignment in voluntary, or appointment 
°f the official assignee in compulsory liquida- 
te ; or to put it thus, in an action on a promis- 
*° r .v note described in the insolvents schedule 
°f creditors attached to his deed of assignment^ 
*ould it be a good plea before discharge to 
plead the assignment or appointment under 
the Act? I contend it would, and form my 
opinion from the statute itself. The effect of 
to assignment, or the appointment of an 
official assignee, is declared to be, " to convey 
tod vest in the assignee the books of account 
°f the insolvent, all vouchers, accounts, let- 
***! and other papers and documents relating 
10 ta business, &c. which he has or may 
^me entitled to at any time he/ore hie 



discharge under the Act, excepting," &c ; sub- 
sec 7 of sec. 2, and sub-sec 22 of sec 8 ; and 
all creditors can come in and share pro rata 
in the insolvent's estate. The assignee repre- 
sents the creditors, and has an absolute right 
of property in, as well as a right of possession 
of all the insolvents estate, real and personal, 
wheresoever situated, excepting only such as 
could not be seized under execution. This is 
much more than the writ of execution could 
do for the creditor in the case of a^./a., that 
would only give the sheriff a right of posses- 
sion of with a lien upon certain kinds of per- 
sonal or real estate situate in his bailiwick, to 
be sold within a limited period, and always at 
a sacrifice. If the creditor is not entitled to 
his discharge he will always remain in this 
way, and whenever he gets a cents worth 
beyond what the law exempts from seizure 
under execution it instantly ceases to be his 
and vests in his assignee — in trust for the 
body of creditors. The assignee has got to 
apply for his discharge after notice, and it 
would not be granted until after all the assets 
were converted and distributed, and until the 
insolvent gets his discharge. The practical 
effect then of the assignment and appointment 
is, that of a judgment recovered, not of an 
action pending, as in Baldwin v. Peterman, 
16 U. C. C. P. 810. The assignee in his own 
name as such sues for the recovery of debts 
due to the insolvent, and may " intervene and 
represent the insolvent in all suits or proceed- 
ings by or against him which are pending at 
the time of his appointment In suits or 
proceedings commenced against the insolvent 
after the insolvency proceedings, the assignee 
cannot intervene, the insolvent has no means 
to employ a professional man to defend him j 
and no matter how unjust the claim may be 
his hands are tied, he must submit, and when 
he gets his discharge from the insolvent court 
(the expenses of which are defrayed by the 
estate) he finds a judgment against him — a 
judgment debt contracted after the date of 
his assignment staring him in the face — a 
judgment founded on a most unjust and illegal 
claim, but " interest reipvblica ut sit finis 
litium" and the illegal claim is merged in 
the legal judgment obtained after his assign- 
ment in bankruptcy. 

By sub-sec 9 of sec 5, costs incurred in 
proceedings against an insolvent before due 
notice of an assignment or writ can rank upon 
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the estate, such costs forming a debt contracted 
before insolvency proceedings. Costs incurred 
after due notice do not so rank. With what 
constitutes due notice I hare nothing to do 
here, the statute elsewhere points that out 
Now the Statute of Gloucester, 6 Edw. 1, o 
1, says, that the plaintiff in all actions in 
which he recovers damages shall also recover 
against the defendant his costs of suit If 
then a creditor can sue and obtain judgment 
after these proceedings in insolvency the 
Stat Gloucester gives him full costs of suit 

Again, the insolvent is only discharged from 
such debts as are proveable against his estate 
and existing against him at the time of his 
assignment, not from debts contracted after- 
wards. If, then, a creditor be allowed to put 
his claim into a judgment with costs, the origin- 
al cause, transit in rem judieatam, is merged 
and gone forever. If one creditor can do this, 
all can, and the insolvent would find that his 
debts, instead of being erased by the insol- 
vency proceedings, hare, like the prophet's 
gourd, during -the long night of his commercial 
death, most wonderfully increased in size, and 
that he owes twice as much as he did before. 

The words used in sub-sec. 9, sec 4, supra, 
giving the assignee power to intervene in all 
proceedings by or against the insolvent which 
are pending at the time of his appointment, 
of themselves shew by direct inference that he 
cannot be sued after assignment or appoint- 
ment 

The argument used against me is, that the 
insolvent may never get his discharge. True, 
an execution debtor may never get his pay. 
If he never gets his discharge his assignee will 
not, and whenever he gets anything his as- 
signee owns it and takes for the creditors. 
Could an execution do more than or as much 
as this t 

There are no authorities against this view. 
Baldwin v. Peterman is not, as I have shewn. 
Spencer et al v. Hewitt, Law Rep. 1 Ex. 128, 
is under the English Bankruptcy Act I have 
not the English Act, but from the reported 
cases on it it seems entirely different from 
ours, and from the fact of there being provi- 
sions in it for a sup&rseadeas of the commis- 
sion, makes me think the authority is not 
applicable. 

Yours, && Subscriber. 

October, 1866. 



I Audi alteram partem. The profession 
doubtless desire to see as much light thrown 
upon this Act as possible. We gladly there- 
fore open our columns to a free discussion of 
its provisions. The latter question which our 
correspondent refers to is, he tells us, now 
before the County Court of his County for 
adjudication. We shall be glad to hear from 
him again when it is decided. As to the 
argument based upon the fact that proceed- 
ings are often carried on in another county 
than that in which the insolvent resides, see 
Editorial remarks on p. 258 — Ens. L. J.] 

MONTHLY REPERTORY. 

U. 8. 
Proof of execution of will — Executor as witness — 
Witness to prove execution. 

A will which bean the genniue signature* of 
three competent witnesses, who signed their 
names simply as "witness to signature/' with 
nothing farther, may be admitted to probate, 
although neither of the two survivors of them 
jeoolleets anything about the circumstances under 
which it was executed : Eliot v. Eliot, 10 Allen. 

The executor named in a will is a eom potent 
subscribing witness thereto, and may testify in 
support thereof, under the statutes of this com- 
monwealth, although he has not declined the 
trust: Wyman and Others v. Symmes, 10 Allen. 

An heir at law, who is disinherited, ie a com- 
petent witness in support of the will : Sparkawk 
v. Sparhawk and Others, 10 Allen. 5 Am. Law 
Reg. 675. 

APPOINTMENTS TO OFFICE. 

CORONERS. 

WILLIAM NOBLE RUTLEDQB, of Ooldwater, Beqnlre, 
ELD., to be aa Aawdats Ooroaer Jbr theOoo&tyof Stance*. 

(Qasetted September 1, I860.) 

ADDISON WORTHTNQTON, Seqalre, M.B, to be an 
Asndate Coroner Jbr the United Counties of Hana and 



Brace. (Qasetted September 1, 1866.) 

ROBERT M. ROY, of BellerlUe, Esquire, M.D n to be an 
Aawdate Coroner for tha County of Hatting*. (QasatteA 
September 1, 1866.) 

ALFRED LANDER, of FrankTUe, Require, M.D., to be 
an Amodate Coroner fcr the United Orantfee of Leeds and 
QreavlIW. (Qasetted September 1, 1866.) 



NOTARIES PUBLIC 

PETER CAMERON, of Toronto. Rsqafre* Barrister-at-Law, 
tobe a Notary Public for Upper Canada. (Gaaetted 
September 1* 1866.) 

WTLUAlf PENN BROWN, of the VRlam of Ki^^ta*. 
Esquire, Attomey-at-Lair, to on a Notary Coblio for Upper 
Canada. (Qasetted September 1, 1866.) 

FRBDBRIUK JASPER OHABWlCK, of tha Town of 
Qnelph, Require, to baa Notary Public fcr.Uppav ry^dt 
(Qasetted September 1, 1866.) 

JAMR8 TOUNQ, of Carrying Place, Esquire, to be a 
Notary Public fcr Upper Canada. (Qaaetted Sept. 16, 1866.) 
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DIARY FOR NOVEMBER. 



1. Thar*.. Alt SainU. 

8. Batur... Article*, Ac to be left with Secretary Law Soe. 

4. SUM.... 23rd Sunday after Trinity, 
11. SON.... 2UA Amday nfcr Trinity. 
\l W«d..„ Last day for service for County Court 

18. SUN.... 2U* fttnday a/fcr Trinity. 

19. Mod..... Mictuutaias Term begins. 

23. Frtlajr. Paper Dfiy Queen's Bench. New Trial Day Com- 
mon Pleaa. 

21. Satin-.. Paper Day Gommoo Pleaa. New Trial Day 
Queen's Bench. Declare for County Court. 

25. SCX.... 20CA Sunday a/Ur Trinity, 

T\ Moo.... Paper Day Queen's Bench. New Trial Day Com- 
mon neas. 

27. Tool... Paper Day Common Pleaa. Mew Trial Day 
Queen's Bench. 

3. Wed.... Paper Day Queen's Bench. New Trial Day 
Common Pleaa. 

29. Than.. Paper Day Common Pleaa. 

30. Friday, &. AndrtWi, New Trial Day Queen's Bench. 



THE 

ftjjper (taba fafo $ournal 

NOVEMBER, 1866. 

THE RETIREMENT OF CHIEF JUSTICE 
LEFROY. 

History tells us that last century was 
fruitful in the birth of many great men, of 
whom some have gone to render their last 
account, whilst some of those still with us are 
Hring monuments of gigantic intellect and im- 
mense physical powers. Small wonder is it 
then* that after the lapse of the best part of a 
century, their strength is on the wane. 

The names of some of the eminent lawyers 
who have presided on the English Beooh: 
Lord Lyndhurst, Lord St Leonards, Lord 
Brougham, and Chief Baron Pollock, for 
example, are sufficient to exemplify the 
statement 

Quite as remarkable a man in many ways 
as some of the above, is the Right Hon. 
Thomas Langlois Lefroy, late Chief Justice of 
the Court of Queen's Bench, in Ireland. He 
**3 born in the early part of 1770, and is 
therefore more than ninety years of age. He 
»as called to the Irish Bar In 1797, was 
appointed Baron of the Exchequer in 1841, 
and in 1852, was promoted to the Chief Jus- 
ueeship, an office which he resigned only a 
few months ago. 

The long retention of office by one so 
danced in years— who, it might be thought 
would gladly, at his time of life, be rid of the 
toils of Court, who had done much more than 
« the usual share f labour allotted to man, 



and might therefore gracefully have retired 
and left the work to be carried on by younger 
men — has been the cause of much discussion 
in England as well as Ireland, both in the 
Houses of Parliament and by outside mem- 
bers of the profession. As much as ten years 
ago the advisability of his removal, or rather 
a suggestion to him to retire, was moved in 
Parliament, but was at once put down. Dur- 
ing the early part of this year however the 
subject was again brought up, and in a much 
more intensified form — motions not founded 
on constitutional precedents, or on the statutes 
in that behalf were brought forward in both 
Houses of Parliament by political opponents, 
whilst correspondents in Ireland, in the same 
interest, made statements more or less found- 
ed on fact, as to his partial, some even said 
total incapacity, to conduct properly the busi- 
ness of his Court, and referring particularly to 
his conduct on a trial for murder in King's 
County. These attacks only seemed to 
strengthen the resolve of the sturdy old 
Judge to stand his ground and choose his 
own time for retiring from the Bench. His 
view of the matter may best be given in his 
own words in his reply to an address from 
the Grand Jury of King's County at a recent 
assize : — 

"Allow me to express my cordial thanks for the 
gratifying address I have just received. Such 
testimony as yours to the efficient discharge of 
my judicial duties during the long period for 
which I have presided at the assizes of your coun- 
ty must ever be a source of honourable pride and 
pleasure to me. And if under ordinary circum- 
stances your address would be calculated to afford 
me pleasure, I owe it to you to say how much its 
value is enhanced by recent events, affording, as 
it does, the best refutation of the unworthy and 
unjust attack to which I have been lately exposed 
Most of you were eye and ear-witnesses at the 
trial which was made the groundwork of that 
attack Such an address from witnesses of your 
intelligence, rank, and independence may well 
compensate for any personal annoyance I have 
heretofore suffered from that attack But it is 
on public rather than on personal grounds that 
attacks of this kind are to be deplored. Our law 
has provided ample security against incompe- 
tence or neglect of duty on the part of those who 
occupy the judicial seat, and no one who values 
the independence of our Judges can see with in-* 
difference those who should be the protectors of 
that independence becoming its assailants. No 
one can see withet t e ret the remedy which was 
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intended to provide against incompetence set 
aside, and another course adopted for party pur- 
poses, which only tends to bring the administra- 
tion of the law into contempt Such a course 
might have intimidated a weaker man to fly from 
the post of duty, though in my case it only served 
to strengthen my determination never to yield to 
menace what a sense of duty had not led me to 
concede. But I forbear to dwell further on this 
topic, and I should gladly have avoided it alto- 
gether were it not that on this last occasion of 
addressing you judicially, I feel it due to the 
Bench and to the law itself to leave on record my 
protest against a course of proceeding a* mis- 
chievous as it is unconstitutional." 

The security against incompetence on the 
part of the judiciary to which be refers, is 
probably the acts of 12 & 18 Wm. III., cap. 
2, and 1 Geo. III., cap. 23, from which it 
may be learned that the constitutional means 
of removing a Judge from the Bench is by an 
address to the Crown, moved by both Houses 
of Parliament Thus there is given ample 
protection both to the public and to one who, 
in the position of a Judge, might reasonably 
be considered to be subject to improper pres- 
sure from a variety of sources — a pressure 
which it would be sometimes difficult to with- 
stand were it not for the protection thus given 
. combined with that inexorable fidelity to the 
trust imposed upon them, which has always 
distinguished the Judges of Great Britain. 

The Chief Justice felt bitterly the course 
that was pursued by the Ministers of the 
Crown, whose duty it was, if he were shewn 
to be incompetent or untrustworthy, to 
remove him ; or, on the other hand, to protect 
him from attacks, if the charges brought 
against him were not shewn to be sufficient, 
or founded on fact. 

The subject looked upon as part of the con- 
tit utional law Of the land, is well treated by 
one thoroughly versed in that branch of legal 
lore in the following words : — 

" The great function of Parliament has been 
declared to be 'the maintenance of the Law, and 
the redress of grievances/ (6 Inst. 9 11.) 

"The acts of 12 & 18 Wm. III., Cap. 2 and 
1 Geo* III., Cap. 23, give power to Parliament to 
address the Crown for the removal of Judges from 
offices who are otherwise declared to be immov- 
able, and points to the duty that devolves upon 
Parliament, to watch the course of the adminis- 
tration of justice. In the words of Sir Robt 
Peel, Parliament, 'has not only the right to 



address the Crown for the removal of a particular 
Judge, but it has the right of exercising a super- 
intending control over the manner in which they 
discharge their duties, and to institute enquiries 
relative thereto. 

" But in the discharge of their high inquisitorial 
functions, Parliament has prescribed for itself 
certain constitutional rules and limitations to 
prevent undue encroachment upon the indepen- 
dence of the judicial office ; and it devolves upon 
the advisers of the Crown as those who are 
peculiarly responsible for preserving the purity 
of justice Inviolate, to guard against the intru- 
sion of party influences in any proceedings of 
Parliament in matters affecting the administra- 
tion of the law." 

" But complaints to Parliament in respect to 
the conduct of the judiciary or the decisions 
of Courts of Justice," says the same writer, 
•• should not be lightly entertained." It there- 
fore becomes of interest to those who feel any 
interest in such matters, to know how a man 
of more than " fourscore years" and ten would 
occupy a position requiring the exercise, not 
only of a good memory, unremitting attention, 
and great legal knowledge, but also a consider- 
able share of physical strength ; and whether 
the complaints that were made were really 
founded upon facts which shewed the 
natural failings of the Chief Justice to be such, 
that it was incompatible with the public inte- 
rests that he should any longer retain his seat 
on the bench. 

It would be impossible for us to discuss 
this part of the subject at any great 
length. The reasonable conclusion, however, 
seems to be that there was an undoubted 
decline in the extraordinary vigor of the 
learned judge, which, however, contrasted 
strongly with what he had been than with 
what would have been expected of a judge of 
average capacity; a decline which prevented 
his thoroughly and effectually mastering a 
case before him, after the bodily and mental 
fatigue of a comparatively limited number of 
hours, and that after this time he could not 
sufficiently apply hia mind or his memory to 
the case in point. But to say that his incom- 
petence, so far as the instances adduced proved 
it, was such as to demand his instant removal, 
was, we think, to overstate the case. 

Lord Chelmsford, in the debate on the Mar- 
quis of Clanricarde's motion, bringing up the 
alleged incompetence, stated, that from the 
year 1852 to that time there had been 
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only four writs of error from the Court 
of Queen's Bench, and during the last two 
years only one bill of exceptions had been 
offered to his ruling, and that for 25 years the 
Chief Justice bad not missed a single circuit 
or town in any circuit, except in 1847, when 
he was suffering from low fever, and was 
obliged to be absent for six weeks. 

Lord Chelmsford read also an extract from 
a letter written by Mr. Napier, the Ex-Chan- 
cellor of Ireland, wherein he says : — 

" As to the Chief Justice, he ia the best judge 
we have, although he is very old aud not vigor- 
ous for complicated cases. But be always finishes 
his nisi print cases sooner than the other chiefs." 

This extract has been said to have " damned 
htm with faint praise ;" but even if the least 
favourable construction ig to be placed upon 
it, this or even the most damaging allegations 
that were brought against him did not justify 
the unconstitutional manner in which' the 
accusations were brought up. Sir Robert Peel 
expressed himself very strongly on the inad- 
visability of putting even the proper machinery 
in force in such cases, for he denied "the 
wisdom, the prudence or the justice of arraign- 
ing a judge, unless upon some charge of perso- 
nal corruption, of gross and grievous neglect of 
duty warranting his removal from the bench." 

Political motives apf ear to have had some 
considerable share in dictating the course that 
was pursued by the enemies of the Chief 
Justice, and it is noticeable that the gravamen 
of their charge was that his age was so great 
that, ipso faeto y he was incompetent, which 
in itself appears to show the weakness of the 
case for the prosecution— for one of the judges 
on the English bench, the Right Hon. Stephen 
Lushiugton, who still discharges the duty of his 
high office, is said to be a year older than Chief 
Justice Lefroy, and physically more feeble. 

The place was wanted for the Whig At- 
torney General, Mr. Lawson; but the Chief 
Justice feeling aggrieved at the course which 
had been taken by his political opponents, 
and it is also said, having no love for the 
Whigs, determined not to give way to such a 
pressure, and accordingly refused to resign, as 
it was hoped he would have been induced to 
do, until after that party had gone out of office. 

No sooner had Lord Derby and the Tories 
returned to power than the Chief Justice with- 
out solicitation resigned the high office which in 
spite of political opponents he had so long held. 



The whole subject, as viewed from a consti- 
tutional and historical point of view, is inte- 
resting, and much more so, as being connected 
with such an eminent man as Chief Justice 
Lefroy, a man whose active career has been 
we believe, longer than that of which any 
lawyer of this or any former age can boast. 

SELECTIONS. 



THE EXTRADITION OP LAMiRANDE. 

He who would desire to laud the adminis- 
tration of justice in this land, to speak plea- 
sant things of the energy and vigour of the 
Bench in carrying out laws and treaties with 
the purpose of doing substantial justice, or 
who would fain dwell with well buttered 
phrase on the manly and upright firmness of 
public officers in keeping within the limits of 
their duty, he, we say, who would like to 
speak or write after this fashion, had better 
avoid the subject of extradition, and our extra- 
dition cases. Some fatality hangs over them, 
some blunder besets them, some suspicion of 
crooked dealings ever attends them. The most 
recent case, that of Lamirande, only furnishes 
another unfortunate example. We see a man 
carried from our shores who in the opinion, 
be it right or wrong, of ^he judges of our high- 
est Court, is innocent of the crime imputed to 
him. As far as the individual is concerned, 
for aught we know, there may be no room for 
sympathy or commiseration. Unfaithful to 
the trust reposed in him, fearing to face a jury 
of his countrymen, betaking himself beyond 
the seas, and, in the first instance, successfully 
evading his captors, he is probably as great a 
culprit as any poor rogue who is really and 
truly guilty of forgery aa defined by our law. 
But we did not expect to see a counsel learned 
in the law, and holding high office, attempting 
to divert attention from the true issue by repre- 
sentations of the worthlessness of the indivi- 
dual, or forgetting that an innocent man may 
to-morrow be the victim of some hasty and 
high-handed proceeding, which would seek 
shelter behind the precedent of Lamirande's 
case, if such precedent were permitted by the 
silence and apathy of the public. 

But one practical result seems likely to 
flow from the unfortunate occurences of the 
past few weeks. The privilege of the great 
writ is to be carefully guarded now, when the 
fair fame of the country has been tarnished, 
and when American citizens amongst us talk 
of placing themselves under the consular flag 
for protection. Henceforth, some (not all) of 
our judges have stated, the writ of habeas cor- 
pus is to issue immediately, and the prisoner is 
thus to be brought before the Court 

As a record of a case of no little importance 
it may be interesting that the (acts should be 
stated, and we accordingly avail ourselves of 
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the statement drawn op by Mr. Justice Drum- 
mond, read by him in Chambers on Tuesday, 
the 28th of August, and subsequently forward- 
ed to His Excellency the Governor General. 
We also append a letter written to the Mon- 
treal Gazette, by Mr. Ramsay, stating the case 
from an opposite point of view, for the satis- 
faction of those who may think the Judge's 
narrative too highly coloured. 

.The statement of Mr. Justice Drummond is 
as follows : — 

" On the 26th July last a document under 
the signature of His Excellency the Governor 
General, purporting to be a warrant for the 
extradition of the petitioner, issued under the 
authority vested in his Excellency by the pro- 
visions of the statute passed by the Legislature 
of the United Kingdom of Great Britian and 
Ireland, in the sixth and seventh years of H.er 
Majesty's reign, intituled " An act to give effect 
to a convention between Her Majesty] and the 
King of the French for the apprehension of 
certain offenders," setting forth that the said 
petitioner stood accused of the crime of * for- 
gery by hating, in his capacity of cashier of 
the Bank of France at Poitiers, made false 
entries in the hooks of the said bank, and 
thereby defrauded the said bank of the sum of 
seven hundred thousand francs ;' that a re- 
quisition had been made to His Excellency by 
the Consul-General of France in the Province 
of British North America, to issue his war- 
rant for the arrest o/ the said prisoner, and 
requiring all the justices of the peace and other 
magistrates and officers of justice within their 
several jurisdictions, to aid in apprehending the 
petitioner and committing him to jail. 

Under this document the prisoner wa<* 
arrested, and after examination before William 
H. Brehaut, Esq., police magistrate and justice 
of the peace, was fully committed to the com- 
mon jail of this district on the 22nd day of the 
current month of August 

On the following day, between the hour of 
1 1 and 12 o'clock in the fbrenoon, notice was 
given in due form by the prisoner's counsel to 
' the counsel charged with the criminal prose- 
cutions in this district, that he (the counsel 
for the prisoner) would present a petition to 
one of the judges of the Court of Queen's 
Bench who might be present in Chambers at 
•one o'clock in the afternoon of the following 
day, (the 24th) praying for a writ of Habeas 
Corpus and the discharge of the prisoner. 

At the time appointed this petition was sub- 
mitted to me. 

Mr. J. Doutre appeared "for the petitioner, 
Mr. T. K. Ramsay for the Grown, and Mr. 
•Pominville for the private prosecutor. 

A preliminary objection, raised on the ground 
of insufficient notice, was overruled, a manner 
so lucid, that I soon convinced myself after 
nerusing the statute cited in the warrant of 
extradition, that the warrant itself— the pre- 
tended warrant of arrest alleged to hare been 
issued in France— arr# is raw*— and all 
the proceedings taken with a view to obtain 



the extradition of the petitioner, were unau- 
thorized by the above cited statute, illegal. 
null, and void, and that the petitioner w«-, 
therefore, entitled to his discharge from impri- 
sonment. 

But as Mr. Pominville, whom I supposed to 
be acting as counsel for the Bank of France, 
wished to be heard, I adjourned the discussion 
of the case until the following morning. I 
would have issued the writ before adjourning, 
had the counsel for the prisoner insisted upon 
it. But that gentleman was no doubt lulled 
into a sense of false security, by the indigna- 
tion displayed by the counsel for the Crown, 
when Mr. Doutre signified to me his apprehen- 
sion that a coup demain was in contemplation 
to carry off the petitioner before his case had 
been decided. 

On the following morning, Saturday, the 
25 th of this month I ordered the issuing of 
a writ of habeas corpus to bring the petitioner 
before me with a view to his immediate dis- 
charge. 

My determination to discharge him was 
founded upon the reasons following. 

fist Because it is provided by the first sec- 
tion of the Act of the British Parliament to 
give effect to a Convention between Her Majesty 
and the King of the French, for the apprehen- 
sion of certain offenders (6 and 7 Vic., ch. 75 ), 
j that every requisition to deliver up to justice 
any fugutive accused of any of the crimes enu- 
; m era ted in the said Act, shall be made by an 
| ambassador of the Government of France, or 
i hj an accredited diplomatic agent; whereas 
I the requsition made to deliver up the petitioner 
to justice has been made by A be! Frederic 
( Gauthier, Consul General of France in the 
i Provinces of British North America, who is 
neither an ambassador of the Government of 
France nor an accredited diplomatic agent of 
that Government, according to his own avowal 
upon oath. 

2ndly. Because by the 3rd section of the 
said statute, it is provided that no Justice of 
the Peace, or any other person, shall issue his 
warrant for any such supposed offender until 
it shall have been proved to him, upon oath 
or affidavit, that the person applying for such 
warrant is the bearer of a warrant of arrest or 
other equivalent judicial document, issued by 
a judge or competent magistrate in France, 
authenticated in such manner as would justify 
the arrest of the supposed offender in France 
upon the same charge, or unless it shall ap- 
pear to him that the act charged against the 
supposed offender is clearly set forth in such 
warrant of arrest or other judicial document ; 
whereas the Justice of the Peace who issued 
his warrant against the Petitioner, issued the 
same without having any such proof before 
him, as well as before me, in lieu of such 
warrant of arrest or other equivalent judicial 
documents, being a paper writing alleged to 
be a translation into English of a French docu- 
ment, made by some unknown and unauthor- 
ized person in the office ot the counsel for the 
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prosecutor at New York, and bearing no au- 
thenticity whatever. 

3rd. Because, supposing the said document 
purj orting to be a translation of an acts d* ac- 
cusation or indictment, accompanied by a pre- 
tended warrant for arrest and designated as an 
arrSt de renvoi, to be authentic, it does not 
contain the designation of any crime comprised 
in the number of the various crimes, for or by 
reason of the alleged commission of which any 
fugitive can be extradited under the said 
statute. 

4th. Because by the first section of the said 
act it is provided that no Justice of the Peace 
shall commit any person accused of any of 
the crimes mentioned in the said act (to wit 
murder, attempt to com % nit murder, forgery, 
and fraudulent bankruptcy) unless upon such 
evidence as according to the laws of that part 
of Her Majesty f s dominions in which the sup- 
posed offender shall be found, would justify 
the apprehension and committal for trial of the 
person so accused, if the crime of which he shall 
be accused had been there committed. 

Whereas the evidence produced against the 
Petitioner, upon the accusation of forgery 
brought against him before the committing 
magistrate, would not have justified him in 
apprehending or committing the Petitioner for 
the crime of forgery, had the acts charged 
against him been committed in that part of 
Her Majesty's dominions where the Petitioner 
was found, to wit. in Lower Canada. 

5th. Because the said warrant for the ex- 
tradition of the Petitioner, as well as the war- 
rant for his apprehension, does not charge him 
with the commission of any of the crimes for 
which a warrant of extradition can be issued 
under the said statute ; inasmuch as in both 
of the said warrants the alleged offence is 
charged against the Petitioner as "forgery by 
having in the capacity of Cashier of the 
h ranch of the Hank of France at Poitiers made 
false entries in the books of the Bank, and 
thereby defrauded the said Bank of the sum 
ff seven hundred thousand francs" 

Whereas the said offence as thus designated 
does not constitute the crime of forgery accord- 
ing to the laws of England and Lower Canada, 
for, to use the words of Judge Blackburn, when 
he pronounced judgment concurrently with 
C. J. Cockburn and Judge Shee, in a case 
analogous to this (Exports Charles Windsor, 
C. of Q.B., May, 1866), "Forgery is the false 
making of an instrument purporting to be 
that which is not; it is not the making of an 
instrument purporting to be that which it is: 
it is not the making of an instrument which 
purports to bo what it really is, but which 
contains false statements. Telling a lie does 
not become a forgery because it i* reduced to 
writing." 

The Gaoler's return to this writ of Habeas 
Corpus was that he had delivered over the pri- 
soner to Edtno Justin JfeHn, In ep ee teur iVm- 
apal de Police de Paris, on the night of the 
twenty-fourth instant, at twelve o'clock, by 



virtue of an order signed by M. H. Sanborn, 
Deputy Sheriff grounded upon an instrument 
signed by h£ Exellency the Governor-General. 

It appears that the petitioner thus delivered 
up to this French policeman is now on his 
way to France, although his extradition was 
illegally demanded, and although he was ac- 
cused of no crime under which he could have 
been legally extradited; and although, as I 
am credibly informed, His Excellency the 
Governor General had promised, as he was 
bonnd, in honour and justice, to grant him an 
opportunity in having his case decided by the 
first tribunal of the land before ordering his 
extradition. 

It is evident that His Excellency has been 
taken by surprise, for the document signed by 
him is a false record, purporting to have been 
signed on the 23rd instant at Ottawa, while 
His Excellency was at Quebec, and falsely 
certified to hare been recorded at Ottawa be- 
fore it had been signed by the Governor Gen- 
eral. 

In so far as the petitioner is concerned, I 
have no further order to make, for he whom I 
was called upon to bring before me is now 
probably on the high seas, swept away by one 
of the most audacious and hitherto successful 
attempts to frustrate the ends of justice which 
has yet been heard of in Canada. 

The only action I can take, in so far as he 
is concerned, is to order that a copy of this 
judgment be transmitted by the Clerk of the 
Crown to the Governor General for the adop- 
tion of such measures as His Excellency may 
be advised to take to maintain that respect 
which is due to the Courts of Canada and to 
the laws of England. 

As to the public officers who have been con- 
nected with this matter, if any proceedings are 
to be adopted against them, they will be in- 
formed thereof on Monday, the 24th day of 
September next, in the Court of Queen's. 
Bench, holding criminal jurisdiction, to which 
day I adjourn this case for further considera- 
tion." 



The following is Mr. Ramsay's letter:— 
lb the Editor of the Montreal QautU. 

Sir, — The Herald of this morning contains 
two columns of the report of a- pretended ju- 
dicial proceeding in the Lamirande case, ac- 
companied by a characte r is tio attack on the 
Attorney-General H n very plain that the 
declamation of Mr. Justice Drummond and 
Mr. Doutre apropos of nothing, (for there 
was no case, and neither of them ventured to 
more for or take any rule or other proceed* 
ing,) was simply intended to give Mr. earner's 
enemies a pretext for abasing him, — so impos- 
sible m H, without reotitude of purpose and 
complete sobriety, to overcome the recollection 
of political defeat But my object is not to 
review or attempt to answer the contradiction* 
and sJbsutfdities of these tirades. I feel per> 
feetly satisfied thai nothing I can say or write; 
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will ever prevent Mr. Justice Drummond from 
at all times preferring effect to truth; and' 
therefore my explaining to him th£ to call the 
giving up of a prisoner on the warrant of the 
Governor, kidnapping, is simply a naked 
falsehood, would be pure waste of time. I 
shall therefore briefly state how and why 
Lamirande was given up, and from that it 
will at once be obvious that the outcry of Mr. 
Drummond and Mr. Doutre is simply beside 
ithe question. 

We have a treaty with France enforced by 
an Imperial statute, by which we agree to 
give up persons accused of certain offences 
therein enumerated. The procedure is this : 
Tne French Government claims the extradition 
of the accused, and the Governor (in the colo- 
nies) issues his warrant, charging all justices, 
.and officers of justice to aid in the capture of 
the fugutive. On his apprehension he is 
brought before a magistrate, who deals with 
the charge, or who ought to deal with it, pre- 
cisely as if the offence had been committed 
•here. This being done, the prisoner is either 
fully committed or he is discharged. If com- 
mitted, the papers are forwarded to the Gov- 
ernment, and the Governor issues his warrant 
for the extradition of the prisoner, who is at 
once delivered up, provided there is no other 
•cause (i. ©\, criminal cause) for his detention. 
H is an error to suppose that there is any 
.right of appeal from the decision of the Gover- 
nor; but if application is made in proper time 
a writ of habeas corpus may be procured, which 
would have the effect of bringing the prisoner 
before the Court or Judge to examine into the 
cause of his detention. In Lamirande 1 s case 
no such writ was either granted or issued, and 
thefeore it is positively untrue that the pris- 
oner was in the hands of the Court or Judge, as 
Mr. Drummond said. Without this writ there was 
no power known to the law to stop the execu- 
tion of the Governor's warrant: and this I at 
once explained to Mr. Justice Drummond in 
Chambers on Saturday morning, when he first 
spoke to me on the subject I then told him, 
that had the Sheriff consulted me, which he 
did not, I should have advised him to obey the 
warrant without a moment's loss of time. So 
unanswerable was this that Mr. Drummond 
shifting his ground, said that he h?d put in a 
commitment before the removal of the pris- 
oner ; but I afterwards foundthat what he was 
pleased to call a commitment, was no commit- 
ment at all ; but an order not to deliver Lami- 
rande up on any warrant whatever. What 
renders this proceeding doubly ludicrous is 
that Mr. Justice Drummond was the person 
most terribly severe upon Mr. Justice Mondelet 
for his order in the Blossom case; yet when 
Mr. Mondelet gave that order he was sitting as 
the Court of Queen's Bench, whereas when Mr. 
Drummond gave bis, he was prowling about 
the town at night, without any official charac- 
ter whatever, but that of a Justice of the Peace. 
On Saturday afternooirMr. Justice Drummond 
again shifted his ground, and he was pleased 



to tell me that it was my duty to interfere in 
some way or another, and prevent the Gover- 
nor's warrant taking effect. For Mr. Justice 
Drummond' s information, let me stiy that when 
I seek a guide as to duty, I shall endeavour to 
select some one more immaculate than him ; 
but in so far as regards the present case, I may 
add, that I was very unlikely to commit an 
illegality to prevent the extradition, inasmuch 
as I highly approve of it 

And now one word to the prisoner. Lami- 
rande was cashier of the Bank of France at 
Poitiers, and he there robbed his employers of 
700,000 francs (£28,000 stg.,) falsified the 
books and entries (forged as the French court 
calls it) and fled to the United States. Being 
arrested there and about to be extradited, he 
managed to drug his guard and escape to Can- 
nada, while his lawyer stole the arret de ren- 
voi, or French indictment, which formed part 
of the record before the commissioner. And 
this is the person for whom Mr. Justice Drum- 
mond felt so lively a personal interest as to in- 
duce him to abandon the retirement of his 
home, and endure the fatigue of sitting in Cham- 
bers for, I believe, almost the first tf me since 
the beginning of vacation. While talking of 
conspiracy it would be however interesting to 
learn from Mr. Drummond, at whose invitation 
he undertook to adjudicate in Lamirande'6 
case. The effort was not unpremeditated, for 
the interesting fact was duly heralded on Fri- 
day morning. Your obedient servant, 

T. K. Ramsay. 

Montreal, 29th August, 1866. 

The Governor General telegraphed by the 
cable a statement of the case to the Colonial 
Secretary, and a private telegram was also sent 
to solicitors in London, but all efforts to detain 
Lamirande in England proved unsuccessful, 
chiefly because there was no Judge in London 
(vacation having commenced) before whom an 
application for habeas corpus could be made. 
Lamirande was accordingly taken to Paris.* — 
Lower Canada Law Journal. 



TESTIMONY OF DEFENDANTS IN CRIM- 
INAL PROSECUTIONS. 

Bakoob, Ms, Feb. 24th, 1866. 

Mr Dear Sir,— I received a few days ago a 
note from my friend Governor Cony, advising 
me that you were desirous of ascertaining the 
practical working of the change in the law of 
evidence, recently adopted in this state, by 
which the accused in criminal trials are, at 
their own instance, made witnesses. 

The opinions of individuals ou this subject 
will be more or less influenced by their pre- 

• Tfcii gtrea the principal featuree of thie lingular caee 
more or Ian discreditable to til the partiei concerned. Pro- 
ceeding! hare been taken by Jnitioe Drummond to puniebi 
Mr. Ramaay far contempt, with what remit wnecareeW care 
to enquire ae each vnaeemlj conduct of both Bench and 
Bar find* no parallel we are glad to aay with ua in Upper 

~" Ik J.J 
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conceived views as to the wisdom and expe- 
diency of the proposed change. I had no 
doubt that the interests of justice required 
that it should be made, and, so far as I had 
any influence, freely used it in favor of its 
adoption. Nothing has since occurred to 
change or even weaken my previous opinions. 
I have tried criminal cases in which the ac- 
cused being innocent, owed his honorable 
acquittal in no slight degree to his own testi- 
mony, and the clear and frank manner in 
which it was delivered. In one case, notwith- 
standing the innocence of the prisoner, as was 
subsequently most abundantly established, 
and notwithstanding his own testimony, the 
jury found him guilty. So being guilty, 
and yet testifying to his own innocence, the 
jury in some oases have justly convicted, and 
in others have erroneously acquitted the pri- 
soner. 

But erroneous verdicts will occasionally be 
rendered, whether the accused are admitted 
to testify or not, as long as juries shall be 
composed of fallible men. No roles of admis- 
sion or exclusion of evidence can be estab- 
lished which will prevent misdecision. The 
results may not vary in many cases, whether 
the prisoner is received or rejected as a wit- 
ness, but in all trials there will be a greater 
assurance of correct decision, and a greater 
confidence that justice has been done, than 
where evidence, and that perhaps of the great- 
est importance, has been withheld. 

But the expediency of the law in question 
cannot be determined by the results of parti- 
cular cases. It cannot depend on the opinions 
of individuals. It must rest upon the general 
reasoning applicable to the subject All judi- 
cial decisions should be based upon evidence. 
All the evidence attainable and needed for a 
full understanding of the case should be forth- 
coming, unless the evils of delay, vexation, 
*od expense, consequent upon its procure- 
ment, should exceed those arising from possi- 
ble misdecision. 

The exclusion of evidence is the exclusion 
of the means of correct decision. The greater 
the mass of evidence excluded, the less the 
chances of such decision, until, if all evidence 
be excluded, resort must be had only to lot 

It is but a few years since the most strenu- 
ous opposition was made to those changes in 
the law of evidence by which, in civil cases, 
parties and those interested in the result have 
become admissible witnesses. Those changes 
when proposed, struck with horror that class 
of minds whose conservatism consists in the 
love of abuses, and in the hatred of their retor 
nation ; a love and a hatred the more intense 
in proportion to the atrocity of the abuses 
existing, of which the reform was attempted. 

These changes have been made, and being 
roade have received the general approbation of 
the entire judicial body in England ; in this 
country with hardly an exception. Indeed, 
the wonder now is how any one ever could 
expect justice would be done when the very 



material— pa&ttZuwi juttitim — as Lord Bacon 
terms it, was withheld from those whose duty 
it was to decide. 

The propriety of admitting parties being 
conceded, the question naturally occurs, Why 
should they not be received in criminal as in 
civil cases ? The object in all trials is the 
same — the ascertainment of the truth. The 
greater the evils of misdecision in criminal than 
in civil oases, the greater the necessity of 
resorting to all available sources of informa- 
tion for the purpose of averting those evils. 

The truth is wanted from any and every 
source. The prisoner knows it The law 
presumes him innocent If regard be had to 
the legal presumption applicable to each and 
every prisoner, he should, being presumed 
innocent, be received to testify. Being inno- 
cent, he would not resort to falsehood to estab- 
lish such innocence. Being innocent, and no 
other evidence of such innocence being attain- 
able from any source, his exclusion is die 
exclusion of all possible means on his part of 
making out his defence. Being innocent, and 
other proof of the fact attainable, who does 
not perceive the importance of his evidence to 
explain all doubtful circumstances, so that he 
may not only be acquitted, but that the acquit- 
tal shall leave no stain behind. 

Of all exclusions, that of a man presumed 
innocent would seem to be the most mon- 
strous. Is he innocent, and shall he not be 
heard to establish his own innocence ? Every 
motive, if .innocent, is averse to falsehood. 

Is he guilty ¥ His guilt is not proved. It 
may be that he is, but it is not to be assumed 
in advance, and the assumption made the 
ground of exclusion — an assumption at vari- 
ance with legal presumptions. 

If guilty, and he is a witness at his own 
instance, the objection will be made that re- 
ceiving his testimony may lead to perjury. 
But the essential sin of perjury is the false- 
hood uttered, aggravated more or less by the 
occasion of its utterance. 

The prisoner being guilty pleads not guilty. 
In so doing he utters a lie, just as much as 
when he makes a false answer as to any other 
fact about which he is interrogated. The pri- 
soner being a witness denies in detail what 
before he had denied in the gross. In the one 
case, it is a lie without, in the other it is a lie 
with circumstances. It is idle to say that the 
falsehood in its generality is not equally a lie 
as when it is compounded of many particulars. 

True, in the one case the prisoner is under 
oath, in the other he is not But the false- 
hood is the essential sin, and it exists as much 
in the one case as the other. The superadded 
ceremony may affect the legal but it cannot 
the moral character of the falsehood. 

The obligation to utter the truth is of univer- 
sal application. Undoubtedly, the prisoner- 
being guilty cannot defend without the utter- 
ance of a lie ; but if he cannot it may be a 
very good reason why he should not make the 
attempt, but a very poor one why he should 
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lie. No one who would not deprive a prisoner 
of the right of self-defence, even by tittering a 
falsehood by way of plea, can consistently 
object to giving him the right of denying, ex- 
plaining, or qualifying the charge as a witness. 
The prisoner guilty, upon examination and 
cross-examination, may utter the truth. If 
so, justice is done. The great object of judi- 
cial proceedings is accomplishment. 

Suppose the prisoner answers falsely, it by 
no means follows that his false answers will 
be credited. But the possibility of false testi- 
mony is no reason for exclusion. To exclude 
a witness because he may lie, is to exclude all 
witnesses, because there is no one of whom 
the truth can be predicated with assured cer- 
tainty against the pressure of all conceivable 
motives acting in a sinister direction. The 
exclusion presupposes guilt which the law does 
net presume, — and probable perjury to sustain 
such guilt — two crimes: one committed; the 
other to be committed by the very person 
whom the same law presumes guilty of no 
crime whatever. 

To exclude for presumed guilt is to deter- 
mine in advance and before hearing, and ad- 
versely to the prisoner, the question in issue. 
It is, when the question of guilt or innocence 
is on trial, to exclude for guilt before guilt is 
or can be ascertained. The presumption of 
innocence logically requires the admission of 
the innocent 

But guilt is no ground of exclusion. The 
law admits the avowed accomplice, expecting 
a pardon, his pardon dependent upon the deli- 
very of inculpatory evidence against the pri- 
soner, whose innocence is a presumption of 
law. Admitted guilt received and heard; 
presumed innocence refused a hearing. Crime 
then constitutes no reason for the exclusion 
of a witness. The real ground of exclusion is 
that he is a party to the record. So that the 
participant in crime is heard, while the pre- 
sumedly innocent party to the record is reject- 
ed, and for that reason alone. But the mere 
(act that a man's name is on the docket of a 
court, is no ywy good reason why his testi- 
mony, when required for the purposes of jus- 
tice, should f«*r such cause be rejected. In 
civil cases it has been deemed insufficient; 
much more should it be in criminal cases. 

So, too, the law looks with great suspicion 
upon hearsay evidence. In the case of hear- 
say, whether confessional or other, there are 
at least two, and there may be more, witnesses 
whose conjoint testimony, original or reported, 
serves as the foundation of judicial decision. 
When the percipient and narrating witness 
are united in one and the same person, if he 
speak the truth and be believed, he determines 
the cause. In hearsay the narrating witness 
is not the precipient or effective witness : he 
speaks or purports to speak from the narration 
of others, and those others are the efficient 
witnesses. When the alleged confessions of a 
prisoner are received, the efficient testimony 
consists in the statements thus reported. But 



these confessions may have been misunder- 
stood in whole or in part from inattention, 
misrecollected from forgetful ness, or misre- 
ported from design. They may be indistinct 
and incomplete, embracing but a portion of 
the truth ; and the omissions which interroga- 
tion would have supplied, may produce the 
sinister effect of falsehood. The sanction of 
an oath and the securities to trustworthiness, 
afforded by examination and cross-examina- 
tion, are wanting. Yet this very evidence thus 
seen to bo inferior in trustworthiness is receiv- 
ed, while the party present in court is not per- 
mitted to correct the errors of the narrating 
witness, whether arising from inattention, 
misrecollection, or design, nor if the confes- 
sions were indistinct or incomplete to supply 
the deficiencies arising from such indistinct- 
ness or incompleteness, and that too when 
under oath and subject to examination and 
cross-examination. 

The securities against testimonial falsehood 
are the sanctions of religion, examination and 
cross-examination, and the fear of temporal 
punishment These are all wanting in confes- 
sions, at against the person whose confessions 
are offered to his prejudice. They are attain- 
able, and attained in all their strength, if the 
prisoner is examined. 

The result is, that the prisoner would be a 
witness in both eases. In the one case with- 
out any of the securities for testimonial trust- 
worthiness, he testifies through the lips of the 
narrating untness by whom his confessional 
utterances are reported. In the other case, 
when his testimony would be delivered under 
all the recognised safeguards against falsehood, 
it is rejected. Without any securities against 
falsehood, incompleteness, or indistinctness, 
the party is a witness ; with every one attain- 
able in their utmost efficiency he is excluded. 
Testimony recognised as inferior in every 
essential of trustworthiness is received, while 
the best evidence — the direct statements of 
the party under oath and subject to examina- 
tion and cross-examination, are rejected. 

The accused may lie, and the jury may be 
deceived thereby. While there is no witness 
whose statements may not be false, so there 
is no witness to whose statements, true or 
false, it can be made certain in advance that 
the just degree of credence will be given by 
the jury. 

But what is the danger of deception ? The 
prisoner is a witness at his own instance. 
Does he answer evasively, or, being cross- 
examined, does he refuse to answer? Silence 
may be equivalent to confession ; evasion in- 
dicates that a true answer would endanger 
the person interrogated. Is the witness false 
in all his statements? Each particular false- 
hood endangers ; the more numerous the false- 
hoods the greater the chance of detection and 
disproof. Is the answer partly true and partly 
false ? Each truth is in eternal warfare with 
the accompanying lie. Truth and falsehood 
have no greater fellowship than has new wine 
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frith old bottles. The truth uttered by the 
witness imperils the li«. Every truth he utters 
endangers himself. Every truth uttered by 
another, every true witness, increases his 
peril. The refusal to answer, the evasive, 
ibe false answer, the not less significant and 
expressive silence, are each and all circum- 
stances of no slight force in leading the min^s 
of those who are called upon to decide to a 
right conclusion. 

The jury may, undoubtedly, place too great 
reliance upon the testimony of the prisoner, 
as they may upon that of any other witness. 
They are deemed competent to weigh and 
compare the various witnesses for and against 
the prisoner. Are they any the less compe- 
tent to weigh his? Does his position add to 
his credibility ? Are the circumstances which 
surround him such as to induce undue cre- 
dence? Competent to weigh the testimony of 
parties in all civil cases, does that competency 
vanish when the prisoner on trial is called 
from the criminal bar to the witness stand ? 
The appearance and manner of the prisoner, 
the probability of his statements, whether 
contradictory or contradicted, are all open to 
the consideration of the jury, and they are as 
competent to form a correct estimate of his 
testimony as of any other witness. 

Hearing cases by the halves is but a bad 
*ay of getting at the truth. To receive the 
prosecutor and reject the prosecuted, to hear 
the accuser and refuse to hear the accused, 
*ould undoubtedly tend much to facilitate 
decision and relieve the judge of fact, of the 
difficulty of weighing and comparing conflict- 
ing testimony. Still greater would be the 
relief from labor and responsibility if no evi- 
dence' was heard, and resort was had to the 
aleatory chances of the dice. This aleatory 
mode of deciding cases seems to have tickled 
the fancy of Rabelais, according to whom 
Mr. Justice Bbidlegoosb resorted to chance, 
"giving out sentence in favour of him unto 
Horn hath befallen the best chance of the 
dice." But it is hardly worth the While accu- 
rately to adjust and carefully to determine the 
relative merits of trying cases by halves, and 
of deciding them by the throwing of dice. 

In my judgment, the interests of justice 
require the admission of the party alike in 
criminal as in civil cases. The acquittal of 
innocence is thereby more probable ; the con- 
viction of guilt more assured. The prisoner, 
if innocent, will regard the privilege of testi- 
fying as a boon justly conceded. If guilty, it 
is optional with the accused to testify or not, 
and he cannot complain of the election he may 
make. If he does not avail himself of the 
privilege of explanation, it is his fault, if by 
his own act he has placed himself in such a 
situation that he prefers any inferences which 
"wy be drawn from his refusal to testify, to 
those which must be drawn from his testi- 
mony, if delivered. If he testifies, and truly, 
justice is done. If falsely, and justice is done, 



however much he may complain, the public 
will little' heed his regrets. 

I have hastily called your attention to some 
of the considerations bearing on this question. 
They will be found most elaborately examined 
in the masterly work of Bentham on tho " Law 
of Evidence," where the reasons for the pro- 
posed change are stated with a cogency of 
argumentation unanswered and unanswerable. 
I am, with great consideration, 
Tours most truly, 

John Appleton. 
John Q. Adams, Esq., 

Hou*c of Representatives, Boston, 
Chairman of the Committee on the Judiciary. 

We have received the foregoing copy of 
Chief Justice Appleton' s letter, upon the pro- 
priety of admitting defendants in criminal cases 
to give testimony, on their own behalf, if they 
so elect The letter was addressed to the 
Committee on the Judiciary, at their request, 
and its suggestions adopted by them, and 
reported to the House of Representatives, in 
the form of a bill, which is expected to become 
a law of the Commonwealth of Massachusetts. 

The suggestions of the learned Chief Justice 
was received by the profession with great inte- 
rest and respect, upon all subjects, but espe- 
cially in regard to evidence, which he has made 
a specialty for many years. The author is an 
acknowledged advocate of Law Reform in tho 
department of procedure and practice, and his 
thorough and conservative manner of handling 
these important questions, has attracted de- 
served attention and regard, upon both sides 
of the Atlantic His able letter to Mr. Sum- 
ner, in regard to the Right of Equality before 
the Law, for all races and classes ef men, was 
republished in the London Review of Juris- 
prudence, the leading law periodical in the 
British Empire : and many of his other arti- 
cles have attracted more attention in Europe 
than those of almost any other American law 
writer, We have thought, therefore, that we 
could not do the profession a more essential 
service, than by reproducing this letter in our 
own pages. 

The views of the author upon this and kin- 
dred subjects have one very important merit, 
in our estimation, which we are not often able 
to perceive, in the same prominence, in the 
suggestions of most other advocates of legal 
reform. For the most part, and especially in 
this country, legal reform, although profes- 
sedly carried forward under the attractive 
sobriquet of abrogating time-honoured abuses, 
and restoring simplicity and truth, has, fortu- 
nately or otherwise, fallen into the hands, for 
the most part, of a class of persons, who seem 
to be oppressively pervaded with a sense of 
false sympathy, for every one who comes in 
any way under the restraints or censures of 
the law. With that class of men the grand 
aim seems to be, to devise some scheme 
whereby every man will be able to set tho 
law at defiance, and successfully to resist its 
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ministers. This may seem an overstatement 
of this view of the question, but we sincerely 
believe it is not. 

Law reformers of this class assume in the 
outset, that almost every man who comes 
under the censure of the law is really inno- 
cent, and being so, the desideratum is, to bring 
such appliances to bear upon his case as will 
insure an acquittal. It is with this view, that 
the admission of defendants in criminal cases 
to testify in their own behalf has been advo- 
cated ; chiefly, as we believe, because it is 
expected that in this mode, every innocent 
man will be enabled to escape conviction. 
And as the law presumes every man innocent 
until convicted, many have so roused their 
humanitarian sympathies in behalf of the un- 
fortunate class accused of crime, as almost to 
desire their universal acquittal. It is this class 
of law reformers that has rendered the whole 
subject, so far as it applies to criminal proce- 
dure, distasteful and almost disgusting to men 
of conservative sympathies, and who have had 
much experience in the administration of cri- 
minal justice. 

With this class of law reformers Chief Jus- 
tice Appleton can have no sympathy. He 
believes that most men accused of crime are 
veritably guilty, and that they should be 
legally convicted and punished ; and like a 
sensible man, he advocates the admission of 
defendants in criminal cases to testify in their 
own behalf, if they so elect, because he expects, 
that under the operation of such a law, the 
guilty will be more sure of conviction and 
punishment, and that the innocent will be 
more sure of escape; a result which every 
good man ought to desire. And we believe he 
is entirely right in his estimate of the effect of 
such a statute, and especially in regard to the 
guilty. For, whether they accept the prof- 
fered privilege or not, the effect will be almost 
sure to quicken the tendency toward, and to 
increase the certainty of their conviction. And 
it is in this view only that we should feel pre- 
pared to give our adhesion to the proposed 
change ; and it has also- been from our thorough 
conviction that it must and will have the effect 
to secure the conviction of many, who would 
otherwise have escaped, that we have hesitated 
in regard to so radical a change. We have all 
along had doubt, whether this is not virtu- 
ally compelling a guilty man to give evidence, 
upon his final trial, against himsel£ For 
although the act in terms leaves the matter 
to his own election, no one can be so simple 
and unsophisticated, as not to comprehend, 
that if the respondent has the right to give 
testimony in his own behalf, and declines to 
avail himself of the privilege, it cannot fail to 
have almost the same effect as if he had given 
testimony against himself. The effect of the 
act therefore is, practically, to require defend- 
ants to testify in criminal cases of every grade, 
which is so essential a departure from the spirit 
and principles of the English law, that we 
should hesitate about adopting it It is ten- 



dering the accused an alternative which, if 
be is guilty, he can neither accept or decline, 
without detriment, of a fatal character, to his 
cause. But we feel no disposition to discuss 
the matter further. The surest test will be 
to try the thing, and we apprehend that is the 
only test which will satisfy the public mind in 
America upon the point 

If the statute should operate severely upon 
criminals, we should expect a great public 
clamor against it, and its consequent repeal. 
Those classes in our American society which 
hold the balance of power in the country, arc 
not always overscrupulous in regard to the 
measures which they support, or the interests 
which they serve. The oetter-disposed por- 
tion of law-loving and law-abiding citizens 
may now feel that such a law will be conve- 
nient, in order to suppress vicious practices, in 
regard to drinking-saloons and gaming houses. 
But when these same moral and pious people 
come to see that they are thereby in danger of 
losing so many voters, that they will soon 
be in danger of losing power themselves, the 
edge of their zeal will become very essentially 
blunted. • 

We have within the last few days received 
an intimation from a source entitled to the 
highest regard, that what one of our contribu- 
tors said in the January 1866 number of the 
Register, p. 188, as to the reason for repealing 
this law in Connecticut, that it was done on 
account of the general prejudice against the 
law in that state, is altogether a misapprehen- 
sion. Our present correspondent says : " So 
far as I ever knew, prejudice had nothing to 
do with the repeal. That law had one year's 
trial. The impression with the profession and 
the judges was, that mercy to tho accused 
demanded its repeal. And I think I may safely 
say, that those usually denominated criminal 
lawyers * *, were loudest in calling for a 
repeal of that act. If the accused testified, 
the jury were told that a man who would 
commit a crime would lie to get himself clear ; 
and the jury would think so and disregard his 
testimony. On the other hand, if for any 
reason the accused did not avail himself of 
the privilege of testifying in his own favour, 
the jury were told he might have clone so, and 
would were he not conscious of guilt ; and the 
jury would say so too." * * * "The 
repeal (right or wrong] was, therefore, the 
result of the one year's experiment, and not 
of more prejudice, — as asserted by our for- 
mer contributor. We confess to a strong 
inclination in favour of the soundness of the 
view of our present correspondent 

We regret that our present correspondent 
should have felt any annoyance at what he 
calls " a fling at the whipping-posts on Fair- 
field Common," contained in the article of our 
former contributor, as if it might be regarded 
as a reproach to the noblest of tho Old Thir- 
teen — Old Connecticut — that she had not du? 
up her whipping-posts sooner, when they all 
stood for the double office of " town -posts" as 
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well. We assure that gentleman that the last 
thing we should ever think of countenancing, 
would be an Intentional insult to the state of 
Connecticut — the bluest and tho best of all 
the Old Thirteen in our humble estimation. 
We honour and love her most sincerely, with 
all her thoughts, and not the less for her repeal 
of this statute, and for the reason assigned as 
well as the fact Justice to the accused, and 
reasonable forbearance in the expedients re- 
sorted to for convicting, will always enable a 
state tho more rigorously and unflinchingly to 
enforce the punishment of offenders, after they 
are convicted. 

Our own experience has long ago convinced 
us, that it is better to give the accused every 
reasonable ground to secure a fair and thorough 
defence, and then the public will acquiesce 
more readily in the infliction of punishment, 
to the full extent of the law. Facilities for 
convictions will prove of little avail if the 
hand of the executioner and of the executive 
officer, in every department, is to be paralysed 
by a maudlin sympathy with the offender the 
moment he becomes a convict. 

I. P. R. 



Sir Fitxroy Kelly, before he ascended the 
bench, endeavored year after year, to induce 
the Legislature to make the evidence of per- 
sons accused of crime admissible on their trial 
But the fear of encouraging perjury and of 
breaking in on the great principle that the 
burden of proof lies on the Crown, while the 
prisoner is regarded by the law as personally 
passive under the evidence against him and 
for him, has hitherto deterred the House of 
Commons from acquiescing in the view that it 
is expedient thus to alter his position at the 
bar. The example in the United States has 
not prevailed over the ancient custom or, as 
some would call it, prejudice of the old 
country. But that example is well worth 
attention, notwithstanding the difference be- 
tween the two systems of political equality and 
political subjection of one rank to another. 
The distinction between prosecution in the 
name of an elected governor and a hereditary 
sovereign is formal rather than substantial, 
and, as respects the criminal himself, citizens 
of the Union are not, we suppose more credible 
when indicted than British subjects. It is 
however possible that the notion of equality 
under the one Qovernment may be accom- 
panied with less tenderness toward an accused 
person than is felt under the other when the 
great power of the Crown is arrayed against a 
single man. Yet on the whole it is probable 
that the greater willingness of the States to 
admit reforms in what may be termed the 
constitutional branches of the law, and their 
greater readiness in carrying out such reforms, 
are owing to the less danger that there is in 
displacing any institution where all are com- 
paratively new, than where all have grown and 
hung together undisturbed during the progress 



of many centuries of national existence. In 
the State of Maine, in March 1864, an Act was 
passed to legalise the testimony of prisoners 
in criminal cases, and the like law has been 
enacted in others of the States. Last April, 
at Boston, the committee on tho Judiciary, to 
whom was referred the order of the House of 
Representitives relative to such an alteration 
in the law, reported a Bill for the purpose 
through Mr. John Q. Adams. This report, 
with a letter to Mr. Adams from Chief Justice 
John Appleton, of Maine, by whose influence 
and exertions the measure in that State was 
enacted, has been published. 

[After stating the argument of the Report 
the .writer continues]. 

Such are the arguments in the Boston 
Report. The attempted analogy between the 
cases of father and child, and employer and 
agent, on the one hand, and the sovereign 
pWer in a State and a criminal under the 
proposed law on the other fails at once, by 
reason that neither the child nor the agent 
testifies on oath : and now according to the 
common law an accused may make any state- 
ment he pleases not on oath. Besides, there 
is a confidential relation between the parties 
in the instances mentioned. In other respects 
the chief point in the argument seems to be 
the subjecting of a prisoner to the imputation 
or suspicion which would fall on him from his 
silence, when he had the oppurtunity of clear- 
ing himself on oath and subject to cross* 
examination. The cross-examination is the 
important thing. A prisoner would probably 
not gain more with the jury by his oath than 
by a simple statement Swearing to a state- 
ment cannot carry much weight, inasmuch as 
the jury would assume that a guilty man 
would be willing to swear to anything which 
would procure his acquittal. But the question 
of perjury would raise a difficulty f Is ft 
prisoner's perjury to be punishable ? How if 
the attempt to escape be successful r If it be 
successful, is the man to be afterwards 
indictable for perjury, and, if found guilty, 
is he to be tried again or not for the original 
offence ? The report does not go to the bottom 
of the matter, and may be criticised as being 
of a plausible complexion. 

Chief Justice Appleton' s letter appended to 
the report was written to ascertain the prac- 
tical working of the change made in Maine, 
by which the accused in criminal courts are, 
at their own instance, made witnesses. If the 
letter had set forth this practical working it 
would have been valuable. But the Chief 
Justice writes from the point of view that the 
expediency of the law in question "must rest 
on the general reasoning applicable to the sub- 
ject," so he notes but little on the practical 
working. "I have," he says, " tried criminal 
cases in which the accused, being innocent, 
owed his honorable acquittal in no slight de- 
gree to his own testimony, and the clear and 
frank manner in which it was delivered. In 
on? case, notwithstanding the innocence of the 
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prisoner, as was subsequently established, and 
notwithstanding his own testimony, the jury 
found him guilty. So being guilty, and yet 
testifying to his own innocence, the jury in 
some cases have justly convicted and in others 
erroneously acquitted the prisoner." This 
tends to confirm our impression that the pri- 
soner's statement, whether made on oath or 
in the present manner, will produce much the 
same effect on the jury, and that the real ques- 
tion is not whether the prisoner shall be sworn 
or not, but whether, being sworn, he shall or 
shall not be subjected to cross-examination. — 
Law Time*. 



SERJEANTS-AT-LAW. 

The death of the Queen's ancient serjeant 
causes a vacancy in one of the most honorable 
posts at the English Bar, and recalls to the 
mind some singularly interesting particulars 
in our legal history. Serjeants now-a-days 
have lost their privileges, and compete for 
professional success on equal terms with other 
barristers, but they have an ancestry far older 
and more illustrious than u Her Majesty's 
Counsel." The earliest Queen's Counsel were 
certainly not created until the reign of Eliza- 
beth, but serjeants-at-law were in existence 
long before the period fixed as the beginning 
of legal memory. Although their dignity has 
been sadly impaired of late years, a short 
account of who and what they were, and are, 
will not, we think, be unacceptable or useless 
to our readers. 

Every servant of the Crown, of whatever 
kind, was originally termed "servieos," and 
where land was held in return for the perfor- 
mance of some particular sort of service, the 
the holder became a tenant by serjeanty, and 
was called a " serjeant," a term derived directly 
from the Latin word ''serviens." Among the 
services rewarded by the creation of serjeanties 
was that of administering justice in the various 
counties and boroughs of England, and indeed 
of Normandy also. In those early times 
judges of assize were unknown, and justice 
was, therefore, administered chiefly by local 
officers. These were called u king's Serjeants," 
or else Serjeants of the particular counties or 
boroughs to which they might be appointed. 
In boroughs their existence cannot be traced 
lower than a very early date. The rise of 
commerce increased the number of incorpor- 
ated towns, and gave such importance to the 
municipal authorities that ere long the king's 
u serjeant" had to make way for the mayor 
and aldermen. In one of two places, however, 
he still survived, and the city of London to 
this day has its " common serjeant," whom, 
however, by the favour of Edward the Second, 
the citizens, and not the Crown, elect In 
counties the Serjeants had a longer existence, 
but even there for hundreds of years their 
functions have been performed by justices of 
the peace and the judges of assize. 

When we remember the state of popular 



education even as late as a century ago, we 
may doubt whether the change from a trained 
lawyer to a boorish squire, who, most prob- 
ably, could not write his own name, would be 
advantageous. Gentlemen of the type of 
Squire Western and Justice Shallow do not 
often possess the judicial faculty. It is a 
curious instance of the tenacity of English 
customs that even at present, when a prison- 
er is given in charge to a jury at the assizes, 
the crier's proclamation, inviting further 
accusers of the prisoner at the bar to come 
forth "for he now standeth on his deliver- 
ance." commences thus : — "If any one can 
inform my lords the Queen's Justices, the 
Queert* Serjeant, Ac. 

Besides the Serjeants occupied in local ad- 
ministration there were many in constant at- 
tendance on the king. Their duty was to sit as 
assessors with the chief justiciary in the Aula 
JRegia, or to act as advocates for the suitors 
there. Thus we find them acting in a double 
capacity — some being judges, others advocates, 
the same office being held at different times 
by the same person. Serjeants whilst employed 
as advocates were termed "serjeant-countors-," 
whilst employed as justices they were termed 
" serjeant-justices." Chaucer's "serjeant of 
the law" was both advocate and judge. 

Justice he was hill often in assise 
By patent and by pleine commission ; 
For his science and for his high renown 
Of fees and robes had he many on. 
Nowhere so busy a man as he there n'as. 
And yet he seem'd hosier than he was. 
In terms had he cae and dam's alle. 
That fro* the time of William weren fall*. 
In America judges appointed for a term of 
years frequently return to the bar, and in 
England the same practice prevailed down to 
the Revolution of 1688, Pemberton, Chief 
Justice of the Common Pleas in Charles the 
Second's reign acted as an advocate during the 
reign of James. 

•Both classes of Serjeants were appointed by 
the Crown, and no person could exercise ju- 
dicial functions in the Court of Queen's Bench 
and Common Pleas unless he was a Serjeant, 
unless he had been called to the degree of the 
" eo\f\ The rule still prevails. Every judge, 
if not previously a serjeant is made on a on his 
appointment Otherwise he could not be in- 
cluded in a commission of assize. But it has 
long been customary to join all Queen's 
Counsel with the judges and Serjeants in the 
commissions of oyer and terminer and gaol 
delivery, and also, by exercise of a power 
given under 18 & 14 Vic. c. 25, in that of assize 
and ni$i print. Hence, it follows that a 
Queen's Counsel can now assist an overwork- 
ed judge not only to try prisoners but also in 
trying causes. As the Barons of the Exchequer 
go circuit like their brethren, they are also 
invested, upon their appointment, with the 
rank of serjeant. " Queen's Serjeants" are 
summoned to the House of Lords on the 
meeting of Parliament, and have a right, with 
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the judges (who, it may be observed, are sum- 
moned, not as judges but as Serjeants), to a 
sett on the woolsack. But ordinary Serjeants, 
that is, those with an ordinary patent of pre- 
cedence, and those without even that, and 
who appear to be the modern successors 
of the old "apprentices in law, are not sum- 
moned At present, we believe, there are no 
Queen's Serjeants. Mr. Serjeant Manning, 
Mr. Serjeant Wrangham, and Mr. Serjeant 
Shce held that position, the first named being, 
by seniority, the "ancient Serjeant" The 
second is dead, and the latter is now a judge. 
To hold it, is invaluable to a man in large 
business, for it gives precedence over the 
whole bar, with the exception of the Attorney 
and Solicitor-GeneraL It would be most ap- 
propriately bestowed on the most distinguish- 
ed member of Serjeants' -inn. A recognised 
non-official leader of the bar is highly de- 
sirable; and a distingnished "Queen's Ser- 
jeant" would command the same respect from 
English barristers as the "Dean of Faculty" 
commands from the bar in Scotland. 

We must say a few words as to the 
privileges which they at one time possessed. 
Originally they unquestionably enjoyed sole 
audience as advocates, but when the Common 
Pleas became fixed at Westminster the Ser- 
jeants found it inconvenient to leave it, and, 
accordingly, other persons were licensed to act 
as advocates m the King's Bench and Ex- 
chequer. But until a time within the memory 
of the present generation, the Common Pleas 
was the exclusive preserve of Serjeants. Chief 
Justice Willea, about a century ago, proposed 
to throw his court open, but he was over- 
ruled by the influence of Lord Chancellor 
Hardwicke. In 1834* however, a royal war- 
rant was issued opening the court, and for 
six years all barristers practised there. It 
was afterwards held by the Privy Council that 
the warrant <was illegal, and, accordingly, in 
1840, the court was closed again against all 
but the brethren of the "coif." But the 
victory of monopoly was of short duration. 
In 1846 an Act of Parliament was passed (9 
* 10 Vict c 54), whereby the privileges of 
the Serjeants in the Common Pleas were 
finally extinguished. We may mention that 
until last year Serjeants without patents of 
precedence sat amongst the junior bar in the 
Queen's Bench and the Exchequer, but by the 
courtesy of the present Chief Justice of Eng- 
land and Chief Baron Pollock they have now 
been allowed seats u within the bar." 

It is no slight expense to be made a Serjeant 
Rings with an appropiate inscription have to be 
distributed to certain great functionaries, and 
the fees at Serjeant* s-inn are considerable. But 
then a barrister must expect to pay something 
for the honour of being addressed as "Bro- 
ther" by the members of the judicial bench. 
Moreover it is an expensive thing to be made a 
Queen's Counsel It is probable that the 
wder of ordinary Serjeants, at all events, 
* i but a shadow of what it once was, will 



continue to exist Men who might ask for 
" silk" as Queen's Counsel in vain, find no 
difficulty in getting the simple "coif" un- 
accompanied by a patent of precedence. In- 
deed, they are entitled to claim it after a 
certain number of years. It is a convenient, 
though rather ambiguous rank, being some- 
where between the humble order of u stuff/' 
and the exalted dignity of a full blown "silk." 
A barrister who has assumed it can no longer 
draw pleadings, but he can, without any 
breach of professional etiquette, take a smaller 
fee as a leader than a Queen's Counsel or 
■erjeant with a patent And he enjoys a 
distinctive social title which, doubtless, is 
occasionally of value to him. — Solicitor? Jour. 



UPPER CANADA REPORTS. 



COMMON PLEAS. 

(BeparUd ly S. J. Vajtkooohkct, Esq., M. A., Barrtotr-at- 
Law, Reporter to the Court.) 

Hon v. Whiti xt ai,. 

Illegal distrtu for rent— 2 W 4 Jf., mm. 1, eft. 5. t. 6-—J*- 
ngtment of rent Dktreu by aui g nm I Geo. //., eh. 28, 
4. 6-4 Anne, ch. 10, m. 9. 10. 
The action for doable Telue, under 2 W. A M., sees. 1, ch. 
6, a. 6, far Illegal distress for rent, is not confined to the 
landlord only, bat extends to those who distrain on his 
behalf, or In hi* name or right 
A landlord may aaign rent, and since the statute 4 Geo. II, 
ch. 28, a. 6, rent-seek may be distrained for, and by one 
who has not the reversion, as, tor instance, the assignee 
of the landlord. 
In this case, one of the defendant! assigned certain rent to 

a co-defendant, who gave the tenant (pleintAY) notice: 
Held, that such assignment conferred an estate, and that 
under 4 Anne, eh. 18, k. 9, 10, the assignee was entitled 
to distrain for the rent in question, whether the tenant 
attorned or not. 
flkmofc, that debt might have been maintained by the as- 
signee for the rant. 

This was an action under the 2 William and 
Mary, seas. 1, e. 6, sec. 6, brought by the plain- 
tiff against the defendant* for doable damages, 
for a wrongful distress and sale when no rent 
was due. 

The declaration also contained a count in tres- 
pass. 

The defendants, McLean & Keller, pleaded not 
guilty under the 11 Geo. II, cap. 19, 8. 21. 

The defendant White Allowed judgment to go 
by defar.lt. 

The trial took place at the fall assiies of 1866, 
held for the united counties of York and Peel, in 
Toronto, before Adam Wilson, J. 

White was the owner of a piece of land in the 
township of Markham. being the front 75 acres 
of lot 7, in the 10th concession of that township. 
Bj an indenture, made the 10th day of April, 
1868, between him, of the first part, and Hope 
and one Banks, of the second part, he leased that 
land to them for seven years from the first day 
of April, 1868, at a rent of $200 a-year for the 
first two years, and at $262 50 per year for the 
remaining fire years of the term, payable on the 
first days of October and April in every year 
during the term, without deduction on any 
account. 

About this time White was indebted to the 
defendant McLean, an 1 by an agreement under 
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seal, made between them, dated 21st July, 1868, 
in which the above-mentioned lease was in part 
recited, White assigned McLean the six months' 
rent to become due on the lease on the first day 
of October, ( 1864, and the six months' rent to 
beoome dne on the first day of October, 1866. 
White, by the same agreement authorised Mc- 
Lean to distrain for the rent, if necessary. He 
also signed a notice to Hope and Banks of this 
assignment, which, as appeared by other wit- 
nessses, plaintiff received. 

On the 18th of April, 1866, the rent so assign* 
ed being in arrear and unpaid, McLean issued 
a distress warrant in the name of White, requir- 
ing Keller, the other defendant, to distrain the 
goods, Ac, on the said leased premises, for $100, 
being the half-year's rent due on the first day of 
October, 1864. On tho 22nd April, 1865, Keller 
distrained a pair of horses, nineteen sheep, and 
four cows. On the 8rd May he sold three oows, 
seventeen sheep and twelve lambs, for $122.62, 
the distress with costs being $116.48. 

To establish his case plaintiff oalled the de- 
fendant Keller, who proved the warrant of dis- 
tress, wbioh was signed in the name of White 
by McLean, as his attorney. He also proved the 
sale of the cattle, sheep and lambs under it, and 
that they realised $122.62. He said the plain- 
tiff had denied that McLean had given him notice 
of the assignment, but admitted that he heard 
of it. 

The plaintiff also called the other defendant, 
White. He said Banks was made one of the les- 
sees that he might be made surety for the plaintiff. 
He was shewn a receipt, dated 26th August, 
1864, which he said was his, for rent in full from 
plaintiff up to the first of April, 1865. He looked 
at a promissory note for $67.50, dated 26th 
August, 1864, and said this note plaintiff had 
paid him on account of rent. He looked at 
another promissory note for $87.50, and said this 
had also been given him on account of rent He 
stated that he had rented part of the place back 
for $25 a-year, which was to be deducted from 
the rent on the lease ; that the note for $87.60, 
with the $12.69 deducted, was rent for one half 
year, and the other note, 67.60, was the balance 
of the other half year ; that the plaintiff had paid 
him at the house $20, and he had allowed his 
rent, $12.60, which made up the $100, and that 
in this way the rent was paid up to the 1st April, 
1 866. He said (hat he bad negotiated these notes 
not long after he got tbem ; that he had signed a 
notice to the lessees that he had assigned the 
rent to McLean; that he had been in the bank- 
rupt court ; that he liked every one to have his 
rights ; McLean had not had his ; that he had 
borrowed money from him aod assigned the rent 
for its payment. He could not say whether be 
had told Hope of the assignment of the rent; 
McLean had agreed to wait before he distrained, 
saying he was not particular how long he waited, 
if he was secure; but this was said after White 
had settled with plaintiff in August for the rent, 
of which he told McLean at the time, when he 
said he would wait. 

Another witness valued the cattle and sheep 
at $181, and others gave general evidence that 
they were worth this amount. 

At the close of the plaintiffs case counsel for 
McLean & Keller objected that as' to Mo Lean it 



was not shewn he had anything to do with the 
seizure, excepting that he signed the warrant as 
White's attorney, which did not make him liable 
for the distress ; that as to the first count, that 
was an action against a landlord, and others 
oould not be made liable for double value, which 
was a punishment to the landlord personally ; 
and as it was against White, as landlord, the 
other defendants were not liable. 

The plaintiff's counsel contended, in reply, 
that MoLean had put Keller in motion and got 
the proceeds of the sale for his own benefit ; that 
the second oount was trespass against the land- 
lord and the persons actually distraining, who 
were both liable. He referred to Arcb. L. & T. 
276. 

The learned judge reserved leave to the de- 
fendants to move to enter a nonsuit on the first 
oount. 

The defendants called Alexander Muir, who 
said that he had written the assignment and wit- 
nessed its execution, and had drawn the notice 
of the assignment whioh was to be given to Hope, 
and White signed it. 

Preston McLean, the brother of the defendant. 
MoLean, said he took this notice of the assign- 
ment of the rent to McLean, shewed it to Hope, 
and offered to give him a oopy of it, but be said 
he had heard of it from White himself, and that 
White's wife had told him not to accept of any 
paper ; but he would as soon pay the rent to 
MoLean as to White. This was in the en4 of 
July or beginning of August, 1863. 

Another witness proved that plaintiff said he 
would not pay McLean, for he had not signed 
anything, but he knew of tho transfer to McLean. 

Another witness asked plaintiff if he had got 
a notice from McLean. He replied " Yes:" 
Preston had brought a paper which he would not 
look at, but White had told him he had made the 
transfer of the rent. 

The learned judge submitted the following 
questions to the jury : 

1st. Had the plaintiff notioe of the assignment 
of the rent by White to McLean before or at tbe 
time when the note was given for $67.50 ? If 
he had not, then, had he notice at all before tbe 
distress ? 

2nd. Were the giving of this note and the set- 
tlement spoken of about tbe rent in October. 
1864, made in fraud of Mo Lean's right ? 

3rd. Was this note for $67 60 paid by Hope in 
full before the tim* of the distress on the 18th 
April, 1865? 

To the first questions they answered, «• No ;" to 
the last, "Yes." 

They found the value of the goods sold $162, 
which, doubled, made $324. 

The verdict was accordingly for the plaintiff, 
with $324 damages. 

In Michaelmas Term last, D Mc Michael, for 
the defendants McLean & Kellor, obtained a rule 
nisi calling upon the plaintiff to shew cause why 
the verdict should not be set aside and a nonsuit 
entered for these defendants, pursuant to leave 
reserved ; or, why a new trial should not be bnd 
between the parties, on the ground that the ver- 
dict was contrary to law and evidence ; and for 
misdirection, in charging the jury that the de- 
fendant White was the owner of tbe rent dis- 
trained for and entitled to receive and settle for 
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it. and that the defendant McLean m not enti- 
tled to distrain for it ; and in telling the jar/ 
that others than the landlord could be made liable 
for double value ; and that there oonld be no 
distress, if notes were taken for the rent ; and 
because the verdict was centrarj to law and evi- 
dence, and perverse, the jurj having found that 
the plaintiff had no notiee of the transfer of rent 
to McLean, contrary to dear evidence of notiee; 
tod that there was a fraudulent intention to set- 
tle in the absence of MoLean ; and because there 
was no evidence thai the whole of the rent had 
been paid. 

Io Easter Term last, Robert A. Harrison shewed 
cause, and cited Arch. L. & T. 2 Ed. 289 ; 2 Wm. 

6 M. sess. 1, ch. 6, sec 6 ; Parrott v. Anderson, 

7 Ex. 93 ; Griffith* v. Chichester, lb. 05 ; Palfrey 
t. Biker, 3 Pr 72 ; Hsbden y. HarUink. 4 Ess. 
44 ; Reid v. Hutchinson, 8 Camp. 829 ; Laeey v. 
Forrester, 8 l)owl. 668; Lane T. Jarvis, 6 U. C. 
Q.TJ. 127. 

Mc Michael* oontra, cited VaUe v. Tsar ley, 6 
Q. B. 282 ; Burton y. Barclay, 7 Biag. 746 ; Gil- 
bert on Rents, 188. 

J. Wilsoic, J.— B. F. White, one of the de- 
fendants, has allowed judgment to go by default, 
and does not oom plain of it ; but the merits are 
all on the side of the other defendants, McLean 
tod his bailiff Keller. 

White, the original landlord of the plaintiff, to 
tecare and pay money which he owed to MoLean, 
assigned to him by deed certain rent then to 
become due from the plaintiff, in satisfaction of 
that debt. Afterwards, and after the plaintiff 
bad notice of the assignment, and had assented 
to it, and before any part of the rent assigned 
bad become due, he and White appear to have 
colluded to defraud McLean. In pursuance of 
it the plaintiff gave White his promissory notes 
io advanoe for the balanoe of the rent which had 
already been eonveyed to MoLean, after taking 
credit for certain deductions assented to by 
Wbite, who, on his part, gave the plaintiff a 
receipt for the payment of this rent When the 
rent became due, according to the tanas of the 
lease, McLean olaimed it, and the plaintiff set up 
the .payment to White and his acquittal of the 
rent. On this MoLean distrained in the name 
of White, by Keller his bailiff, and henoe this 
action. 

The plaintiff says, that under all the circum- 
stances which the case discloses, no rent was due, 
aod he claims damages for double the value of 
tbe distress, under the 2nd Wm. and Mary. He 
wys that in any event these defendants are tres- 
passers, and be can recover on the trespass count. 
He says White could not distrain, because he 
bad conveyed tbe rent, and MoLean could not, 
because he had not the reversion, but a rent-seek 
°&)y, for whioh, he says, he oonld not distrain. 

Before we speak of the points on which this 
ease must turn, we must refer to some of the 
objections mentioned in the defendants' rule. 
They eomplain of misdirection; but according 
to the report of the learned judge who tried the 
cause, there was no misdirection. He suggested 
toat if the rent was not payable to White, then 
the plaintiff had flailed in proving his declaration ; 
and that if rent oould be oonveyed, as his then 
view of it was, it had been oonveyed, so that 
after notion to the plaintiff he oould not pay it to 



White, and therefore tbe plaintiff had failed in 
making out bis case. It was not necessary to 
rule whether McLean oould distrain or not, as 
that was to be determined by the court, and in 
this view of the case the learned judge submitted 
to the jury, among other questions, the question 
whether notice had been given to the plaintiff of 
the conveyance of the rent to McLean, a ques- 
tion whieh, we think, the jury negatived against 
the clearest evidence. 

Nor was there any misdirection in telling the 
jury that others were liable in this action on the 
statute of William and Mary besides the land- 
lord ; for he, and they who distrain on his behalf, 
are liable. The words of the statute are, " Where 
no rent is in arrear or due to the person distrain- 
ing, as to him in whose name or right such dis- 
tress shall be taken, that the owner of the goods 
may by action of trespass, or upon the case, to 
be brought against the person so distraining, 
Ac, recover double damages. "—See Lockier v. 
Patterson et al., 1 0. & K. 271. 

Nor did he direct that there oould be no dis- 
tress if a note had been taken for the rent ; on 
the oontrary, he intimated, as the law was, that 
the taking of a note for rent did not take away 
the remedy by distress. 

The ease presents this aspect, that if the rent 
to become due was conveyed to McLean, and the 
plaintiff had notice of it and assented, so as to 
become MoLean's tenant, and there is evidence 
from whioh a jury may fairly infer attornment, 
then the plaintiff's case failed, for White was, in 
this view of it, no longer his landlord. 

There has been a oonstant struggle since Lord 
Mansfield's time to adapt the rigid maxims of the 
common law to the every day dealings of the 
community, and to reconcile them to the common 
sense dealings of a restless, enterprising and 
oommeroial people. 

The law does not admit of an assignment of 
ehoses in notion ; but it is an every day occur- 
rence to assign them, and every day the assignee 
is permitted to use the name of the original credi- 
tor in their reoovery, and the oourts will restrain 
him as far as possible from colluding with his 
debtor to defeat the assignment The case of 
Trent v. Hunt, 9 Ex. 14, followed by Suett v. 
Finch 18 C. B. 661, is an instance of this kind 
in that branoh of the law to which this case 
belongs. If the plaintiff were to succeed in the 
case before us, it would be justly oharged that 
the law permitted a great wrong to be done ; 
first, by defeating an arrangement, honest, so far 
as we see, and very properly made; and, 
secondly, in allowing not the less culpable of tbe 
two to obtain double damages from that whioh 
originated in his own want of good faith and fair 
dealing. 

It appears to us that if MoLean can maintain 
his right to distrain, either as White's grantee, 
or in his own right, his justification and that of 
his bailiff are complete. 

It is quite true, as has been contended, that at 
common law distress did not lie for rent-seek 
Litt, sec. 217, 218, but a writ of right or assise 
was the remedy ; but, since real writs have been 
abolished, the remedy would have been gone but 
for the statute 4 Geo. II. oh. 28, sec. 6, whieh 
gave distress for rent- seek. 
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Bat it is contended here, that he who distrains 
must have the retorsion. This is not now law 
to the extent eontended for: it is not law as 
regards a rent-seok, because of the statute of 
Geo. II. just quoted. 

In Dodd, Appellant, t. Thompson, Respondent, 
12 Jar. N. S. 626, the latest ease on this point, 
the court held that a rent oharge without a 
clause of distress was an estate of freehold, and 
that ths grantee was not without remedy for its 
recovery, for the 4 Geo. II. eh. 28, enabled the 
grantee to distrain for it 

The whole oase lies in a very small compass. 
If White could convey the rent to McLean and 
he could distrain, the plaintiff's ease was fully 
answered. But, according to Coke, 226, a land- 
lord can assign rent, and, if the tenant attorn, 
the assignee can distrain. By the statute 4 Anne 
eh. 16, sees. 9, 10, the grantee of rent can dis- 
train if he gives the tenant notice, whether he 
attorn or not The evidenoe shows clearly that 
the tenant had notice, but the jury have found 
perversely that he had not There will, there- 
fore, be a new trial, oosts to abide the event 

A. Wilson, J. —The allegation in the declara- 
tion that the plaintiff was tenant to White at rent 
payable by the plaintiff to While, which is tra- 
versed by the plea of the general issue by statute 
was not, I think, proved. I thought so at the 
trial also, because White had assigned it to 
McLean, to whom it was in law payable. 

If the rent were a mere ehose in action, it 
would, notwithstanding the assignment of it to 
McLean, be still payable to White ; for in law 
there can be no assignment of a mere chose in 
action. But, though rent in arrear is a chose in 
action— Sharp v. Key, 8 M. & W. 879; rent not 
due is not a chose in action— Mauntfe oase (7 
Co. 28) ; it is an incorporeal hereditament— 2 
Bl. Com. 41. When assigned by the landlord, 
who retains the reversion, it is a rent-seok only 
—Co. on Litt sees. 226, 228. 

A rent-seok might have been sued for by dif- 
S? * forms of writ8 w**— Co. on Litt sees. 
288, 286, 286; Gilbert on Rents, 88, 106, 110, 
12f r At the oommon law there was no remedy 
for a rent-seok until seisin was had of it— Gilbert 
on Rents, 117. Perhaps debt might have been 
brought by McLean for this rent in his own 
name, as the rent is not of a freehold nature— 
Webb v. Jigge, 4 M. & 8. 118. 

A widow is dowable out of a rent- seek— Co. 
on Litt. 82 a; Parke on Dower. 112— whioh 
shews that such a rent is a tenement ; and it is so 
distinctly treated in all the treatises and authori- 
ties ; and the party has an estate in it— 6 Co. 
68 b. 

The rent in this case was, therefore, clearly 
assignable in law, and conferred an estate on 
McLean. He was possessed of it as a tenement, 
although he had no interest in the land out of 
which it issued; and the assignee of it can, 
since the statute of 4 Geo. IL, make distress for 
it in like manner as for service— 2 Bl. Com. 48 ; 
Crabbe's Real Property, 168 ; Williams on Real 
Property, 270. 

This is the opinion I entertained at the trial ; 
and the last decision ef Deddt v. Thompeon, eon- 
firms all the previous cases and dicta %m this 
point. 



The rent was not, therefore, in the language 
of the declaration, payable to White. It is of no 
eonseqoenoe that the distress warrant is signed 
in White's name by McLean, as his attorney ; 
for it is old law, that if a person distrain for an 
unjustifiable cause, yet when he comes to avow 
he need not insist on the cause for which he dis- 
trained, but may justify for any lawful cause — 
Oreenvel v. The College of Phyeiciane, 12 Mod. 
886 ; Trent, v. Hunt 9 Ex. 14 ; Phillwe r. 
Whiteed, 2 E. & B. 84. 

So Lord Kenyon, C. J., said, in Crowther v. 
Ramebottom, 7 T. R 684 " A man may distrain 
for rent and avow for vent service : if he can 
shew he bad a legal justification for what he did, 
that is sufficient " 

The plaintiff, then, in my opinion, failed to 
prove his declaration. 

This point was not taken at the trial ; but I 
mentioned it to the jury, and I stated that, iiyny 
opinion, the rent was not payable to White, for 
he had ascigned it. Nor was It argued even be- 
fore us. But I hare no doubt the allegation is 
a material one and must be strictly proved ; and 
it was disproved— Ireland v. Johneon, 1 B. N. C. 
162. 

The special facts, which shewed how the rent 
was payable to McLean, and how it was there 
was no rent payable to McLean, as. for instance 
in this case, that the plaintiff had paid White 
the landlord before he had any notice of the rent 
having been assigned, should, perhaps, have 
been expressly stated— Waddilove v. Barnett, 2 
B. N. C. 688 ; Johneon v. Jonee, 9 A. & E.809. 

Upon this ground there should certainly be a 
new trial ; but, if upon this point, it should be 
on payment of oosts, because the objection was 
not raised at the trial, nor taken or argued 
upon when it was mentioned. 

But, as the finding of the jury was almost per- 
verse on the question of notice, for it is perfectly 
elear the plaintiff had notioe of the assignment, 
the new trial should be on the terms of the cost 
abiding the event. 

As to the notice, I put the question to the 
jury to say whether the plaintiff had notice of 
the assignment when he gave the notes, or at 
any time before the distress ; and they found the 
plaintiff had not notice before the distress, and 
that at that time the whole of the notes or rent 
had been paid by the plaintiff to White, or to the 
holder of the notes. 

Upon this finding we are precluded from en- 
quiring into the effect of the mere giving of notes, 
and calling that a payment of rent, or of the 
effect of giving notes in advance of rent not then 
due. The etatote of 4 Anne, oh. 16, sec. 10, 
protects paymente made by tenants before notioe ; 
and payments means " payment in due course, 
and not by anticipation."— Bur bridge v. Manner $, 
8 Camp. 198. 

There can properly be no payment before the 
day: it should be pleaded as payment at the 
day — Sturdy v. Amaud, 8 T. R 699. This 
point was not discussed, but it Is an additional 
reason why the defendants shoul I not get the 
advantage of it, which they have not at present 
by reason of the very strange finding of the jury. 

I should simply have concurred in the ja*lxe 
ment of my learned brother, who had prepare 1 it. 
if it had not been that the rate represent me us 
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baring directed the jury, among other things— 1. 
That White was the owner of the rent, and en- 
titled to receive and distrain for it ; 2. That 
McLtan was not entitled to distrain for it ; and 
3. That there eonld be no distress, if a note 
we taken for the rent , — for in no reapeot did 
I charge the jury in this manner. 

I did not say White was the owner of the rant, 
or entitled to distrain for it. I gave no direct 
opinion upon it, although I had then, and for 
ioDg before then, entertained the opinion that 
the assignee of rent, the owner of a rent-seek, 
could distrain for it in his own name; for so I 
read the statute of George the Second and the 
comments of the writers upon it Bat I knew 
(bis Tiew was not considered as perfectly free 
from doubt, and therefore, I refrained from posi- 
tively committing myself. 

But what I did say at the trial shewed what 
uj opinion was, for I suggested that the allega- 
tion in the declaration, that the rent was payable 
to White, was not proved, but the contrary, for 
it was payable to McLean ;. and I requested the 
jury to say whether the plaintiff had or had not 
notice of the assignment of the rent to McLean ; 
*U of which would have been quite unmeaning 
if the rent were still White's or if McLean could 
not in any case distrain for it 

Bat I did tell the jury that, for the mere pur- 
pose of the trial, they might assume the rent did 
belong to White, because the question was after- 
vards to be considered by the court 

Nor did I say there could be no distress if a 
note were takea. Such a thing did not occur at 
foe trial as all. The effect of giving a note is 
'v suspend the remedy by distress during the 
currency of the note; but this has nothing to do 
with the facts of this case, for the note gives 
«u doe before the distress. I expressed no 
opinion whether a note could be considered pay- 
nent under the statute of Anne. I have now 
? W8ted this for future consideration. 

If I had observed the terms of the motion I 
would not have assented to the rule in its present 
form. 

I tbink on the merits there" should be a new 
^al, costs to abide the event. 

Kule absolute for new trial, costs to abide 
the event 



PRACTICE COURT. 
{Byorud by Hoist CBaiBf, Is*., BarrUUrxit-Law.) 

r * urux raoH f hi cototy court or the vtnm covmtus 
or aroanonT, duhdab, and olbsoabrt. 

Alexakdek McLxiaax v. Johx MoClillan. 

^PPtol/rom Qxmtg Court-Motto* to strike out-St&ciency 
qfbmd. 

***** the appeal bond allowed by the county JudgB is ft* a 

sun id than the Tartlet— Aid, insufficient; but this 

»«rt will not go behind the certificate of the county judge 

w enquire Into the regularity of the prior proceedings, 

Jm will amine that everything haa been rightly dona In 

*« court below. FknOandw.Buth, 21 U. a*, referred to. 

[P. C, B. T„ 1800.] 

. Km obtained a rule in Easter Term last, call- 

l °g upon the appellant to show cause why this 

ft ?ptal should not be dismissed with costs, or be 

'track out from the paper or list of causes with 

w *»», on the following grounds :— 



1. The appellant has not given such security, 
and has not filed or produced, or left with the 
judge or clerk of the County Coart appealed 
from, Bnch a bond n* by the statute in that behalf 
required, or any sufficient bond or security ; and 
that the bond filed by the aaid Appellant as such 
security, is not conditioned to pay the verdict 
which had been obtained against him. 

2. The bond is only a security for $120, being 
only part of the verdict, and is insufficient, and 
does not comply with the statute. 

8. Th*e sureties have not justified as bail are 
required to justify, although required so to do 
by the statute. 

4. The affidavit of the sureties is not entitled 
in any eonrt nor in any cause. 

6. The sureties have not shown that they are 
resident housekeepers or freeholders. 

6. They have not sworn they are worth pro- 
perty to the amount of the penalty of the bond, 
or justified to that amount over and above what 
will pay their just debts. 

7. They have not sworn that they are not 
sureties or bail for any other persons, and on 
other grounds. 

5. Richard*, Q. C., showed oanse. 

The judge of the County Court is by statute 
the person who has power to fix the amount for 
which security shall be given, and his decision 
is final ; and be may direct the bond to be given 
for a suss less than the verdict, and costs, if he 
see fit. 

There is some difficulty as to the proper mode 
of intituling the affidavit of justification. The 
same strictness should not be required in such 
an affidavit when In a cause pending in the oourt, 
as if the rules of that oourt make special pro- 
vision for the formalities to be observed. 

The allegations by the sureties that they are 
worth so muoh, " all my debts being first paid," is 
just the same as " over and above all my debts." 

These exceptions cannot now be revised here, 
because the judge's allowanoo of the bond has 
cured them all and is conclusive here. If there 
be anything defective or irregular, the applica- 
tion should be made to the oourt below to set 
aside the allowance of the bond. 

If any of these objections are entitled to pre- 
vail, this appellant should be allowed to substi- 
tute another bond. 

Kerr supported has rule, and oontended that— 

1. The statute describes the bond which must 
be given* and one of the requirements of the 
statute is, that it shall be conditioned to abide 
by the decision of the oourt appealed to, and to 
pay all sums of money and ousts, «fcc. The 
county judge haa power to name in what sum 
the bond shall be over and above a sum sufficient 
to secure the sums of money, Ao. ; but no power 
to name a sum less than the amount to be secured. 
He has a statutory power, and must see the 
statute complied with. 22 Vic, oap. 15, sec. 
68. The oourt requires a strict compliance with 
the act. Be Kernakan and Preeion, 21 V. C. Q. B. 
461. 

2. Sureties have not justified, as bail are re- 
quired to justify. Affidavits must be entitled in 
the Court in which they are used. Arch. Prac 
1600-7 ; Rule of Court, No. 81, Trinity Term, 
1866; In re Lord Cardroee, 5 M. 4 W. 644; 
Oeborne v. Tatum, 1 B. & P. 271 ; Wigden v. Burt> 
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1 Dowl. N. S. 98; Owen v. Hurd, 2 T. R. 644, 
whore it was held, that if either style of cause 
or court be omitted, the court oaonot take any 
not tee of the affidavits, even if objection waived by 
opposite side. Doe Clark v. Stillwell, 6 Dowl. 806 ; 
Bell v. Foster, 8 Bing 885 ; Arch. Praot 887, 
840 ; Edmund* v. Keats, 6 Dowl. 859 ; KeougKs 
Bail, 1 Arnold, 243 ; Hutchinson's Bail, 2 Or. & 
J. 487 ; Rogers v. Jones, 1 Cr. & M. 823 ; Hen- 
shaw v. Woolwich, 1 Cr. A J. 150. 

8. After the county judge has certified the pro- 
ceedings, he has no authority to interfere, and 
this U the proper court in whioh to move. This 
court will go behind the certificate of county 
judge and see if proceedings regular. Wood v. 
G. T. H. 16 U.C.C P. 275 ; Pentlandv. Heath, 24 
U. C. Q. B. 464 ; Tozer, qui tarn t. Preston, 13 
U. C Q. B. 310. 

Adam Wilson. J.— The Con. Stat for U. C, 
ch. 15, s. 68, provides that in case the party 
wishing to appeal gives security to the opposite 
party, by bond, executed by himself and two sure- 
ties, in such sum as the judge of the oourt to be 
appealed from directs, conditioned to abide by 
the decision of the cause by the court to be 
appealed to, and to pay all sums of money and 
costs, as well of the suit as of the appeal awarded 
and taxed to the opposite party. 

And in case the sureties in suoh bond justify 
to the amount of the penalty of the bond by 
affidavit annexed thereto, in like manner as baU 
are required to justify. 

And in case suoh bond and affidavit of justifi- 
cation, and also an affidavit of the due execution 
of the bond are produced to the judge of the 
court appealed from, to remain with the clerk of 
such court until the opinion of the court appealed 
to has been given, and then to be delivered to the 
successful party. Then, at the request of the party 
appellant, the judge of the oourt appealed from 
shall certify, under his hand, to either of the 
superior courts of common law named by suoh 
appellant, the pleadings in the cause, Ac. ; 
whereupon the matter shall be set down for 
argument at the next term of the court appealed 
to, and that court shall give suoh order or direc- 
tion to the oourt below, touching the judgment 
to be given in the matter, &o ; and upon receipt 
of such order, the judge of the oourt below shall 
proceed in accordance therewith. 

The first question then is, whether this court, 
as respecting the full or appellate ooutt, has 
power to enquire into the regularity of the pro- 
ceedings in the court below, upon and in respect 
of which the judge has certified the pleadings on 
to the court above ? 

He has certified them in fact, and if this court 
of appeal be now seised of the cause, what has 
now to be decided is— what order or direction 
shall be given to the oourt below, touching the 
judgment to be given in the matter, and what 
award shall be made as to the oosts ? 

In Kernahan V. Preston, 21 U. C. Q. B. 461, to 
whioh I was referred by Mr. Kerr, the court of 
Queen's Bench refused to grant a mandamus, to 
certify a case, by way of appeal, to the judge of 
a County Court who bad refused his certificate 
because the bond did not contain the clause ; that 
the party appealing should abide by the deci- 
sion of the oause by the oourt to be appealed to. 
The Court of Queen's Bench holding that the 



judge below had rightly declined to certify for 
such a oause, and they would not compel him by 
mandamus to violate the statute, even in a point 
of form. The ohief justice said, in that case, 
14 it is not neoesaary for us to say whether such 
a bond might or might not with propriety have 
been accepted." 

In Pentland v. Heath, 24 U. C. Q. B. 464, 
the court made absolute a rule striking an ap- 
peal from the County Court out of the paper, 
becanse the condition of the bond was that the 
sureties instead of the appellant should abide by 
the decision of the Court. 

In Wood t. Grand Trunk J2. Co., 16 U. C 
C. P. 275, the oourt refnsed to hear an appeal in 
a case in which final judgment had been entered 
in the court below, and ordered the case to be 
struck out of the paper for argument. 

In England, under the Imperial Act 18 & 14 
Vic, oh. 61, s. 14, an objection may be taken in 
the appellate oourt that the conditions of the 
statute have not been complied with, and the 
case will be struck out of the paper, Stone v. 
Dean, 1 E. B. & E. 6041; Griffin*. Coleman, 4 H. & 
N. 266, because the act gives the appeal, provided 
the appellant, within ten days, gives notice of 
appeal and do oertain other acts to entitle him 
to appeal, which constitute these different acts 
to be done by him, eonditions precedent to his 
appealing to the Superior Court But our statute 
makes the acts conditions precedent only to the 
judge of the court certifying the case, and when he 
certifies it, the court above is authorised, and, I 
am inclined to think, compelled to act upon the 
case so certified. 

It would seem that when a writ of error was 
brought, the court below was the proper court 
to make all amendments of the record. Pr. 114, 
6. For any such reason as that error was brought 
against good faith, the court below too would 
vacate the allowance of the writ, Gerard v. Tuck, 
8 C B. 268. 

The court above oould only quash the writ for 
some defect apparent on the face of the writ, or 
where the record brought up was inconsistent 
with it. Ibid. Bee also fol. 262. 

If the party did not nnder the former practice 
hive the writ of error allowed and also put in, 
and perfect bail, there was no stay or supersedeas 
in the court below of any of the proceedings. So 
under the present County Court Act it has been 
held that if the necessary proceedings to procure 
the judge's allowance of the bond and to file it 
with the clerk have not been taken, the party 
who has the decision in his favour may proceed 
with hi* cause, for there is nothing to stay it. 16 
U. C. C. P. 275. 

I do not think, however, that if the judge had 
allowed a bond as sufficient which he should 
not have allowed, that the party having the deci- 
sion in his favour could, if the bond was also 
filed, proceed in his cause in disregard of the 
judge's allowance granted ; he would first hate 
to move to set it aside Now, why cannot he do 
so in the present case ? Why should the court 
above not assume that everything has been rightly 
done in the court below, so long as it is nut a 
oondition precedent to our acting, that we must 
first be satisfied that alt the pieliminary steps 
have heen duly taken in that court to eupport 
the appeal here ? 
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It cannot be assumed that the judge below will 
wilfully diregard the statute and certify proceed- 
ings improperly, for that would be criminal con- 
tact On the contrary, it must be assumed that 
be will correct whatever is erroneous, incorrect 
or irregular, upon a proper application being 
made to him for that purpose. 

On the wbolej I am of opinion that the Appel- 
late Court has nothing to do with the facts or 
proceedings prior to the judge's certificate ; these 
ire all matters to be transacted in and dealt with 
the court below; and that all the Appellate 
Court has to do is to decide upon the proceedings 
actually transmitted and certified, with their suf- 
ficiency, and not with the regularity of these 
transmissions. 

If I could entertain the application, I Bhould 
be of opinion that a joint bond by the appellant 
»d two sureties on the sum [only one sum] of 
$120, was not a bond or security proper to be 
rWen or allowed for the payment of a verdict of 
$229.60, beside the costs of the suit ; and upon 
this ground alone, without going over the other 
objections, I should, If I oould hate exercised 
the power, have made the rule absolute for strik- 
ing; the cause out of the paper. 

The plaintiff must apply to the judge of the 
County Court to set aside the proceedings which 
pretests the suit being prosecuted, where he 
»>n, no doubt, get the relief he is entitled to. 

I most, however, from the view whjoh I hate 
w»nd, and being bound by no deoision which has 
been mode yet, although I am not acting quite in 
accordance with one of them at least, discharge 
the rule— but without costs. 



COMMON LAW CHAMBER8. 
(Reported by Hcxar (^Bamr, B*q., Burr isUr-at- Law.) 

Hinqstox v. Campbell. 
**«* Mt of 1864,1866- Official auignu-LUtof vmHtort' 

A ]»t of creditor at the maolvent, need not be appended to 
•a aMigiKDint made to an official awitfocw. 
tZu twj alignment must be made to an official amlgnee 
["went id the county fn which the Insolvent resides, and 
■w on bis bnalnetfi; and the amending Act 1866, 
»»k* no change In thia reapoot. 

[Chamber*, August, 1866.] 
Otkr obtained an interpleader summons calling 
on the plaintiff and Henry Charles Voigt, the 
e »«mant, their attorneys or agents to shew cause 
w Y they should not appear and state the nature 
ID <1 particulars of the respective claims to the 
WWe and chattels seized by the sheriff of the 
louoty of Lennox and Addington under the writ 
* fieri facias, issued by the plaintiff in this 
tvi*' QD(i ma ' ntam or relinquish the same and 
!? bv 8u ch order as might be made therein. 



The 



summons was obtsined upon the usual 



jjwavlt of the deputy sheriff, setting forth the 
1Qt V ,r ? °J him of the goodB in question on the 
19 £ Joly, 1866. 

in T 1 fortoe claimant, filed affidavits, sbew- 
°S that on the 26th July. 1866, the defendant 
*nd CU w^ ft ?oluDtlir 7 assignment of all his estate 
effects to the claimant as official assignee 
aJ?L the P r °™«on8 of the Insolvent Act of 1864 

p tb f»ineodment thereto. 
obi tA ^ atUrion f° r tn « execution creditor, 

J*«ed that the assignment was irregular. 



1. Because the requirements of the Insol- 
vent Act of 1864 had not been complied with, 
in that a copy of the list of creditors or 
sohedule of creditors of the assignor was .not 
appended to the assignment as required by sec. 
2, sub-sec 6, of that Act 

2. Because the assignment was not made to 
an official assignee resident within the County 
within which the insolvent had his place of 
business. He referred to the Insolvent Act of 1864, 
sec. 2. sub-sec 4 ; and filed affidavits shewing 
that an official assignee has been properly 
appointed resident at Bath in the County within 
which the insolvent had his place of business, 
and that the claimant is an official assignee, 
rosident at Kingston, in another County. 

Kerr, in reply as to the first objection referred 
to the Insolvent Act 1864, sec. 2 sub-sec 1, 2, 8, 
4, and 29 Vic, Cap. 18, (amending the same), 
sec 2 ; and argued that as under the latter Act, 
an assignment might be made without the per- 
formance of the formalities required by the above 
sub-seetions of the Insolvent Act 1864, including 
amongst others, the production, at the first meet- 
ing of creditors, of a list of all bis creditors ; it 
follows that a oopy of the list of creditors 
appended to the assignment was no longer neces- 
sary; for a copy could not be made of that 
which did not exist. 

As to the second objection* he contended that 
under 29 Vic. Cap. 18, sec. 2, a voluntary 
assignment may be made to any official assignee 
in any County ; arguing that the use of the 
word " any" shews an intention on the part of 
the Legislature no longer to limit the debtor to 
the particular official assignee, resident in his 
own County ; but that he may select any official 
assignee provided he has been appointed under 
the Act of 1864. And that it is often more con- 
venient to *ind up the estate in a County, other 
than that in which the insolvent had his place 
of business. The majority of creditors and debt- 
ors may reside in another County. The bulk of 
his estate may be there, and as in the case when 
a creditor under the provisions of the old Act 
might be selected as assignee, resident in any 
County whatever, so the intention was to enable 
any official assignee wherever resident, to acoept 
assignments. There are no words of limitation ; 
•the words "appointed under the said Act" are 
merely words of description, as is also the word 
" official." They were so used in the Insolvent 
Act 1864, sec. 12, sub-sec 6. 

Drapbb, C J., overruled the first objection, 
holding that as the performance of the formali- 
ties, or the publication of any of the notices 
required by the Insolvent Act 1864, sub-sections 
1, 2, 8, and 4 of sec. 2, are no longer necessary 
under the amendment act, if the assignment be 
made to an official assignee, a copy of the list of 
creditors produced at the first meeting of credi- 
tors, need not be appended to the assignment, for 
in fact no such meeting may be held. After 
considering the second objection, his Lordship 
delivered the following judgment : — 

I grant the interpleader with some doubt. 
The claimant must be plaintiff, and will have to 
prove title, and the question of his right as 
assignee can be raised and decided in the full • 
court. If the matter is left to me, I shall decide 
against the claimant, for I cannot satisfy mysef 
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that the exec at ion debtor could make an assign- 
ment to the official assignee of another County 
than that in which he resided and carried on 
business. 

As the question had been, by consent, left to be 
summarily disposed of by the Chief Justice, he 
granted an order barring the claimant. 

Order accordingly. 



CHANCERY. 



(Rtported by Alexander Oeaht. Esq* BarUteraULaw, and 
Rtparter to M< Court.) 

Cartwbioht v. Gray. 

Nuisance— Injunction. 
£▼•17 on* hM a right to tha air on hit premises BnconUin- 
ins ted by the occupants of other property, though thoee 
who lire In a city cannot Insist on the complete Immunity 
from all tnterferenee which they might hare In the coun- 
try. But the occupant of city property cannot justify 
throwing Into the air In and around hit neighbour's house 
any impurity which there are known means of guarding 
against. 

The defendant erected in the city of Kingston a planing 
machine and circular saw. driven by steam, and was in 
th« habit of burning the pins sharing! and other refuse. 
He took no means to consume or prevent the smoke ; and 
it betog carried to the plaintiff's premises in sufficient 
quantities to be a nuisance, the defendant was decreed to 
desist from u*ing his steam engine In such a manner as 
to occasion damage or annoyance to the plaintiff from the 
smoke. 

Hearing before Vice Chancellor Mowat, at 
Kingston, in June, 1866. 

Machar, for the plaintiffs, cited Rex v. Neil, 2 
Car. & P. 485; Rex r. Ward, 4 Ad. A B. 884; 
Rex v. White, 1 Bur 888 ; Bradley v. GUI, Lutw. 
69 ; Bole v. Barlow, 4 C. B. N. 8. 884 ; Simpton 
v. Savage, 1 C. B. N. 8. 847 ; Rich v. BasterjfUld, 
4 C. B. 806; Bamford v. Turnley, 9 Jur. N. S. 
377; Elliottom. Feetham, 2 Bing, N. 8. 184; 
Reginar. Train, 81 L. J. M. C. 160, Q B. 179; 
Flight v. Thomas, 10 A. & B. 690 ; Sampson v. 
Smith, 8 Sim. 272; Crowderv. Tinkler, 19 Ves. 
617 ; Walter v: Selfe, 4 DeO. & Sm. 816 ; Ban- 
hart y. Houghton, 27 BeaY. 425 ; Tipping y. St. 
Belen'e Smelting Co., 1 L. B. App. 06; Spokes v. 
Banbury, 1 L. R. Eq. 42; Goldtmidy. Tunbridge, 
1 L. R. Eq. 168; Mitchell y. Steward, 1 L. R. 
Esq., 547 ; Soltau y. DeHeld, 2 8im. N. S. 183. 

R. Walkem, for defendant, oited Attorney Gen- 
eral*. Cleaver, 18 Ves. Ill ; Walter y. Selfe. 15 
Jur. 416 ; Cavey y. Lidbetter, 9 Jur. N. S. 798; 
Beardmore y. TreadweU, 9 Jur. N. 8 272; 
Radenhurst y. Coate, 6 Or. 189 ; Mumford y. The 
Oxford, Worcester and Wolverhampton Railway 
Co., 1 if. & N. 84; Clarke y. Clark, 1 Law Rep. 
Eq. 16; Drewry on Injunction, 238; Mitrordon 
Pleading, 168; Addison on Torts, 16, 168. 

Mowat, V. C. — The facts appear to be these : 
In December, 1864, the plaintiffs told and eon- 
▼eyed to the defendant a lot of ground in the 
city of Kingston, near the residence of plaintiff, 
Richard Cartwright, and near the two other 
houses of which the two plaintiffs are joint 
owners. In the following year the defendant 
erected on this lot a carpenter's shop, with a 
planing machine and ciroula saw driven by 
steam. The plaintiffs complain of the smoke, 
noise and sparks produced in working the engine 
as nuisances. 



The defendant burns all the pine Boatings and 
other refuse of his business, and only a small 
quantity of hardwood, and the smoke arising 
therefrom is described by several witnesses as 
puogent and disagreeable, and also as soiling 
linen hung out to dry. I think it proved that, 
from the prevalent wind being in the direction in 
whioh the plaintiff Richard Cartwragbt's residence 
lies from the defendant's shop, tne smoke goes 
generally in that direotion ; that from this oause, 
as well as the height of the house and other 
local ciroumstanoes, the oooupanta are liable to 
suffer more from the smoke than the occupants 
of the neighboring houses ; and, comparing the 
testimony on both aides* I hare no doubt that 
the oharaoter of the nnisanoe, as affecting the 
plaintiff's residence, is not overstated by one of 
tbe witnesses, who says: "The smoke is a 
heavy black smoke. It has been heavy at times 
in the yard of Mr. Cartwright's house, such 
that I could not see or breathe as freely as when 
there is no smoke. The smoke was so thick that 
if the windows had not been down it would have 
injured fine curtains or wall paper or the like. 
I have sometimes heard Mrs. Cartwright order 
the windows to be shut in oonsequence of the 
smoke. I saw the smoke two or three times a 
week, and sometimes every day of the week. 
It did not annoy me. It did not hurt the yard. 
It was like a heavy fog. " This witness, a servan t 
of Mr. Cartwright's, says the smoke did not 
annoy him; though he also says that it interfered 
with his seeing and breathing: but I think I 
must hold that such a degree of smoke as he 
and others describe is quite sufficient to justify 
the testimony of another witness, who, speaking; 
from bis own observation, pronounced it "cer- 
tainly prejudicial to comfortable enjoyment, so 
far as respects the plaintiffs' house." 

It is not alleged that the defendant has adopted 
any of the well known contrivances for consum- 
ing or preventing smoke. Now, according to 
the settled doctrine of the courts, as stated by 
Vice Chancellor, now Lord Justice, Knight 
Bruce, in Walter v. Selfe, 4 DeO. A 8m. 821, the 
plaintiff is dearly entitled to •• an untainted and 
unpolluted stream of air for the necessary sup- 
ply and reasonable use of himself and his family 
there ; or, in other words, to have there, for the 
ordinary purposes of breath and life, an unpol- 
luted and untainted atmosphere » * * 
meaning by * untainted' and * unpolluted,' not 
necessarily as fresh, free and pure as, at tbe 
time of building the plaintiff's house, the atmos- 
phere there was, but air not rendered to an im- 
portant degree less compatible, or at least not 
rendered incompatible, with the physical comfort 
of human existence : a phrase to be understood, 
of course, with reference to the climate and 
habits of England." I think that the inconve- 
nience made out by the plaintiffs in the present 
case is, in the language of the same learned 
judge, " more than fanciful, more than one of 
mere delicacy or fastidiousness, as an inconveni- 
ence materially interfering with the ordinary 
oomfort, phyeically, of human existence, not 
merely aooording to elegant or dainty modes and 
habits of living, but according to plain and sober 
and simple notions among the English people." 
Vide also Clarke v. Clark. 1 Law Rep. App. 16 ; 
Dent v. Auction Mart Co., 1 Law Rtp Eq. Ca. 
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244; Cur* ten* Co. v. Corbett, 11 Jur. N. 8. 
719; Rich v. Basterfield, 4 C. B. 806; Rex T. 
White, 1 Burr. 838. 

The statement of the law which I have jost 
quoted accords entirely with what was laid down 
in the late case of St. Helen's Smelting Co. (lim- 
ited) ▼. Tipping, 11 Jar. N. 8. 786, which went 
gp to the House of Lords : •♦ A man may not 
use his own property so as to injure his neigh- 
bour. When be sends on the property of his 
neighbour noxious smells, smokes, <ko., then he 
is not doing an act on his own property only, 
bat he ie doing aa act on his neighbour's pro- 
perty also ; because every man, by common law, 
has a right to the pure air, and to bar* no 
noxious smells or smoke sent on his land, nnless, 
by a period of time, a man has, by what is called 
a prescriptive right, obtained the power of 
throwing a burden on his neighbour' a property 
......When great works have been created and 

carried on — works whioh are the means of 
developing the national wealth — you must not 

stand on extreme rights Business could not 

go on if that were so. Everything must he 
looked at from a reasonable point of view ; there- 
fere the law does not regard trifling and small 
inconveniences — injuries which sensibly diminish 
the comfort, enjoyment or value of the property 
which is affected." This was the language of 
Mr. Justice Mellor, and was held to be correct 
both by the other judges in answer to a ques- 
tion submitted to them in the House of Lords, 
and by the noble lords who took part in dispos- 
ing of the appeal. Lord Chancellor Westbury 
said in his judgment : "If a roan lives in a 
town, of necessity he must submit himself to the 
consequence of those obligations of trade which 
nay be carried on in bis immediate locality 
which are actually necessary for trade and com- 
merce, also for the enjoyment of property, and 
for the benefit of the inbabitants v of the town, 
and of the public at large." Here, the fault of 
the defendant's case is, it does not appear 
that the sending these clouds of smoke into 
his neighbours' houses is necessary at all, or 
that the defendant has taken any means to 
avoid it. 

Lord Cranworth mentioned bis charge, in a 
case be had tried while a Baron of the Exche- 
quer, as an accurate statement of the law. The 
action, his lordship said, " was for smoke in the 
town of 8hietds. It was proved incontestably 
that smoke did come, and in some degree Inter- 
fered with a certain person, but I said, *You 
must look at it, with a view to the question 
whether, abstractedly, that quantity of smoke 
was a nuisance, but whether it was a nuisance 
to the person living in the town of Shields ;' 
because if it only added in an infinitesimal 
degree to the quantity of the smoke, I thought 
that the state of the town rendered it altogether 
impossible to call that a nuisance " 

This was a case at law, but the rule in equity 
is the same. Beardmore v. Trtdwell, 8 Giff. 699 ; 
was a bill to restrain a nuisance ; and in the 
course of his judgment the Vioe-Chancellor 
observed: ** Where a man is it juring his neigh- 
bour to a very material extent, in a way not 
absolutely necessary and unit voidable In order to 
enjoyment of his own fait- private right, this 



court is always disposed to interfere." The 
learned judge afterwards quotes with approba- 
tion the following language of Mr. Justice Willes, 
Hoe v. Barlow, 4 C. B. N. 8. 884 ; Vide Covey v. 
Lidbetter, 9 Jur. N. 8. 798; Wanstead Board of 
Health v. Hill, 18 C. B. 479. " The common 
law right whioh every proprietor of a dwelling 
house has to have the air unconta urinated and 
unpolluted, is subject to this qualification ; that 
necessities may answer for the interference with 
that right, pro bono publico, to this extent, that 
suoh interference being in respect of a matter 
essential to the business of life, and being con- 
ducted in a reasonable and proper manner, and 
in a reasonable and proper place." The Vice- 
Chancellor adds, " If there be another place 
where it may be'eonducted without injurious con- 
sequences, or with less injury acoording to law, 
the right of a person complaining to have his 
air uncontaminated and unpolluted would be 
clear." 

These and other authorities shew that while 
the plaintiffs cannot insist upon the complete 
immunity from all interference which they might 
have in the ooontry, the defendant cannot, on 
that ground, justify throwing into the air, in 
and around the plaintiffs' houses, any impurity 
whioh there are known means of guarding 
against 8ee The Stockport Waterworks' Co* 
v. Potter, 7 H. & N. 160 ; Barford v. Turley, 3 

B. & 8. 62 ; Tipping v. St. Helen 1 s Smelling Co., 
4B. &8. 608. 

It was proved, on behalf of the defendant, 
that there are other establishments of varioun 
kinds in the same part of the oity from whose 
works more smoke is sent forth than from the 
defendant's mill ; and, on the other hand, the 
plaintiffs have given evidence that the smoke 
from these establishments, though they have 
been many years in operation, never reached the 
plaintiffs' houses so as to cause any incon- 
venience to their occupants. 1 have no doubt it 
is from the defendant's engine that the smoke 
now complained of comes; but, had U been 
partly or chiefly from the others, the fact would 
have been no justification of additional injury on 
the part of the defendant.— -See Rex v. Neil, 2 

C. & Payne, 486 ; Spokes v. Banbury Board of 
Health, 1 Law Bep. Eq. 61 ; Radenhurst ▼. Coate, 
7 Grant, 289 ; Attorney-General y. Sheffield Gas 
Consummers 9 Co., 8 DeG. Mo. & C. 382 ; Spokes 
v. Banbury Board of Health, 1 App. Eq. 60 ; and 
Turnbridge Welle Improvement Commissioners, 1 
Law Bep. Eq. 169. 

The learned counsel for the defendant argued 
that there could be no injunction except at the 
suit of the occupier, and that the other plaintiff 
was improperly made a plaintiff in respeet of the 
other plaintiff's residence, and that no relief 
could be had In respect of a nuisance of this 
kind affecting the houses they have rented to 
others. But if the defendant is restrained as 
respects Mr. Richard Cartwright's residence, this 
renders the question immaterial as to the other 
houses, for the discontinuance of the nuisance, 
as to the former, would involve its discontinuance 
as to the latter; and if the one plaintiff is 
improperly joiucd, this does not under the 
present practice disentitle the other to relief. I 
do not find, however, that the rule at law which 
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forbids an action for a nuisance like that her* 
exoept by the occupier, Mumford v. The Oxford, 
Worcester <j- Wolverhampton Railway Company, 
1 H. & N. 84 ; Simpson r. Savage, 1 C. B. N. 8. 
847 ; is a rule of this eourt : The judgments in 
Wilton v. Townsend, 1 Drewry & Sm. 824 ; CUte 
▼. Mahany, Weekly Rep. 882 : Jackson v. Z>»Jfe« 
o/ Newcastle, 10 Jur. N. 8. 688 ; and Goldsmid 
v. TAe Tumbridge Wells Improvement Commis- 
sioners, 1 Law Rep. App. 864; contain some 
observations the other way. 

As to the sparks, the defendant has given evi- 
dence to shew that a screen, which he has put 
on the top of the pipe sinoe the commencement 
of the suit has removed this eause of complaint. 
It is sworn that the screen is amongst the closest 
made, and oloser than are generally made for 
this purpose, Sparks do still pass through, but 
not to the same extent as before, and there is no 
evidence that it would be possible by any con- 
trivance to prevent them to a greater degree than 
the defendant has now done. No case was cited 
which would justify me in holding it a nniaance 
to make use of machinery driven by steam in 
this part of the town ; and if a certain amount 
of danger to the houses in the neighbourhood is 
the necessary consequence, it seems to be a con- 
sequence which, as owners of town property, 
they must accept, subject to any right tbey may 
happen to have to damages at law in case of 
actual loss. The case is not the same as a corn- 
ing-house to powder mills, as in Crovrder v. 
Tinkler, 19 Ves. 619; whieh was eited by the 
learned counsel for the plaintiff in support of 
this branch of his case. 

The claim of the bill founded on the noise by 
the engine, was not much pressed. The noise is 
less sinoe the completion of the defendant's 
building than it was previously ; and, on the 
whole evidence, does not appear to be such now 
as to interfere sensibly with the comfort of per- 
sons in average health living in the plaintiffs' 
houses. Vide Soltau v. DeHeld, 2 Sim. N. S. 
188; Scott v. Frith, 10 Law T. N. 8. 240; 
Attorney- General v. The Sheffield Gas Consum- 
mers % Co.. 8 DeG. MoN. & O. 887 ; White y. 
Cohen. 1 Drew. 818. 

My opinion on the whole case is, that the 
defendant has a right to use steam for propelling 
his machinery, but is bound to employ such 
reasonable precautions in the use of it as may 
prevent unnecessary danger to his neighbour's 
property from sparks, and unnecessary annoy- 
ance or injury to them from the noise or smoke ; 
that though he seems, since the bill was filed, to 
have performed this duty as respects the sparks 
and noise, be has done nothing in respect to the 
smoke; and that the plaintiffs' complaint in 
reference thereto is well founded. The decree 
will therefore require the defendant to deeiet from 
using his steam engine in such manner as to 
occasion damage or annoyance to the plaintiffs, 
or either of them, as owning or occupying the 
houses mentioned in the bill. Walter y. Selfe, 4 
DeG. &Sm. 821. 

The defendant must pay the costs. 



CHANCERY CHAMBERS. 

(Reported oy Riohaib Grahams, Bsq , Rarrisler-al-Law ) 

Bowman y. Fox. 
Vesting order— Sal* under decree. 
When under a decree for tele the plaintiff become* the 
purchaser of the property, the Court will not grant as 
retting order In hU nvour. 

[Chambers, September, 1864.] 

This was an application for a vesting order on 
behalf of the plaintiff, who had purchased the 
lands and premises at the sale in the cause. No 
objection was made by the defendant to the 
application. 

Mowat, V. C, refused the application, on the 
ground that as the Court oould not compel the 
execution of a conveyance by the defendant to 
the plaintiff, it oould not issue any order in bis 
favour, which would have the same effect as a 
conveyance. 

In Ri Kiam. 

SoUcitor'i Bair-JHrnatom of—Cbtts of fteMtfoft. 

[Chamber*, September 27, 1S66.} 

In this case an order had been obtained by the 
solicitor for the taxation of his bill against a 
client. The client did not attend upon the tax- 
ation, and in consequence thereof the Master 
refused to allow the solicitor the costs of the 
taxation. 

W. II- C. Kerr now applied for an order for 
the allowance of these costs. 

The Judos' e Secretary. — The Court has no 
power to give the solicitor his costs of taxation 
where the client has not taken out an order for 
the taxation, and where he did not attend the 
taxation upon an order taken out by the solicitor. 



Bamk or Montreal v. Power. 



of Bin. 

gnare.— Whether a bill can be amended after decree. It 
oaaaot he amended on an application ex parte. 

[Chamber*, September 27, 1866.] 

Holmsted applied on petition ex parte for leave 
to amend after decree by correcting a description 
of the mortgaged premises 

The Judoes' Secret art — The application 
cannot be grauted ex parte, and qua re whether a 
bill can be amended at all after decree. In 
Barrett v. Gardner, Chan. Cham. Rep. 344, the 
Chancellor refused leave to amend, whilst in 
Spafford v. Fry, V. C. Spragge granted it. Under 
the oircumstances the application must be refused. 
The petitioner had better file a new bill. 



Edwards v. Bailey. 
Master's Report— Silence of otto reference directed, 
[Chambers, October 1, 1860.} 
In this case a reference was directed to the 
accountant to enquire whether a sale or a fore- 
closure would be for the benefit of the infant 
defendant. By his report made under this de- 
cree, the accountant did not certify specially as 
to this reference, but the acooun ts were taken, 
and those of the incumbrancers who had proved 
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were ordered to he paid in the usual manner 
under a decree for sale. An application was 
now made for a final order for sale. 

The Judges' Secretary. — The Accountant 
not having found specifically by his report 
whether a sale or foreclosure should be had, the 
order cannot be made. 



{Rqwried bjf Ma, Chaiun Mo*S, Studfi.t uULuvo ) 

Rice v. Obobgk. 

JUio* to dismiss for \oant of prosecution— Abatement of 
snU by detail of a defendant 

A oafcodaat, who la also executor of a co-defendant, by 
•bow death a suit ha* been abated, cannot move to die- 
oIm pktintlnY bill for want of prosecution ; hla cnly 
eoorw b to mora that the plaintiff ba ordered to revive 
within a certain period, otberwiee that the bill be die* 
mfeead. Nor can a co4efendant, who hat appeared and 
•atwered by the tame solicitor as a defendant who la 
precluded from making each an application, move to die- 
ate; though he could do ao If he had appeared and 
tonrerad by a different aolidtor. 

A defendant may move to dlmnlaa, iiotwlthatanding replica- 
tion has been filjd and the cause la at issue. 

[Chamber*, October 13, 1866.]. 

Hector, Q. C, moved on behalf of Cleghorn 
nd Agar two of the defendants for an order that 
the plaintiffs' bill might be dismissed for want of 
prosecution, or that the plaintiffs might be 
ordered to revive, one of the defendants, Benja- 
oin Scam on having died. 

The bill was filed in 1855, the answers were 
til filed before 1857, replication was filed some 
jeans ago, and the cause had been set down for 
bearing at the Spring Sittings in Toronto in 1866, 
*hen the plaintiffs' solicitor became aware of 
Samoa's death. Although there had been great 
delay in the progress of the suit, jet the plain- 
tiff'* solicitors were not solely to blame for it. 

Gto. Morphy and R. Sullivan on behalf of the 
plaintiffs, contended that replication having been 
fod. the defendants could not move for want of 
prosecution, their only course being to proceed 
uuder Order 67, Sec. 6, and set the cause down 
hr hearing. Also, that the suit having abated 
by Scamon's death, was an answer to the motion 
'o far as it sought an order to dismiss, the pro- 
per motion in such a case being for an order that 
tb* plaintiff* do revive the suit within a limited 
time, and in default of their doing so that* the 
Ml oc dismissed. 

Tri Judob's Secretary:,— I must hold in 
•ccordanee with the decision in Spawn v. NtUcs, 
Chan. Cham. R. 270, that a defendant is not 
obliged after replication filed to set the cause 
down for hearing in order to have the bill dis- 
missed, but that he may apply in Chambers for 
u order to dismiss for want of prosecution. 
While the only course open to the defendants on 
the death of plaintiff is to move for an order that 
his representatives do revive the suit within a 
limited time, or in default that it be dismissed, 
•Ad that on the death of a defendant the only 
curie his representatives can take, is to move 
that the plaintiff do revive the suit against them, 
or b default that the bill be dismissed— yet the 
death of a defendant is no bar to a co-defendant 
noting to dismiss for want of prosecution. 
fuVtama v. Page, 24 Beav. 490 ; Hall v. Grun, 
2U.CJur.42. 

in the present case, however, Agar, one of the 
defendants now applying being also an executor 



of the deceased defendant, cannot move to dis- 
miss. Cleghorn appears by the same solioftor, 
and seems on that ground also prevented from 
m»ving. In Wmt hrop v. Murray, 7 Hare. 160, 
it was held that a defendant who had filed his 
answer and was in a position to move to dismiss, 
oould not do so if a co-defendant appearing by 
the same solicitor had not filed his answer ; and 
bee Rett v. Jacques, 1 Grant 852. 

The proper order, therefore, to be made is 
that the plaintiffs do revive and bring the cause 
on for hearing at next term, and in default that 
the bill be dismissed, plaintiffs to pay the costs 
of this application. 

* Order accordingly. 



Ardagh v. Obchard. 
Jlaol order of foredosm— Delay in moving for—Notice of 



Where a party entitled to a final order of foreclosure 
neglecta to apply until nearly two years have elapaed 
from the time hla tight to the order first accrued, the 
order will not be panted en parte. 

[Chamber*, Oct 18, 1806.] 
This was an applioation in behalf of the plain- 
tiff for a final order of foreclosure. The money 
was payable under the report on the 17th 
November 1864. The applioation was made 
ex parte on the usual papers. 

The Jtjdors' Secretary,— Under such cir- 
cumstances of delay the plaintiff is not entitled 
to the order ex parte, and notice of motion 
mast be served on the party entitled to redeem, 
it not appearing that it would be either difficult 
or expensive to do so. 



INSOLVENCY CASE. 

(I* THB 00UKTT COUE? OF THE O0USTT OF HASTINGS.) 

In rr Frank Starling & Co. and rb Starlino 
and Arkxb. 

Insolvent Act— Application for discharge— Mailing notices. 

On an application for a discharge under sec. 9, sub-eec 10, 
of the Insolvent Act of 1884, held nnneoeaaary to mail 
notices to creditors under etc 11, sub-sec 1. 

fJune 3, 1886.] 

Application by petition on behalf of Starling 
and Arkle, insolvents, for a discharge in both 
matters, under sab-sec. 10 of sec. 9 of the above 
act 

Holden for assignees and opposing creditors, 
objected that notices of the applications had 
not been mailed, post-paid, as directed by sub- 
sec. 1 of sec. 11. 

Dickson for petitioners, contra. 

Shbrwood, Co. J.— The Insolvent Act requires, 
by different olauses, notices of meetings of credi- 
tors ano\ other notices to be given, without spe- 
cifying what the name shall be, and there are 
only three oases in whieh the kind of notice is 
specially designated, vis. : in sec. 4, sub-sec 18, 
in regard to the sale of real estate ; and in sec. 
9, sub-sec. 6, in regard to proceedings for con- 
firmation of discharge given by creditors, and 
sub-sec. 10 of same section, in regard to insol- 
vents applying to the court for a discharge. Sec. 
11, sub-sec. 1, provides, " that notice of meeting 
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of creditors, and all other notioes herein required 
to be given by advertisement (without special 
designation of the nature of snob notice X shall 
be so given by publication for two weeks in the 
Canada Gazette. 

It is quite clear that the notioes referred to 
above, in which the nature of them is specially 
designated, are not inoluded among those in 
which the notice mentioned in this clause is to 
be given. The olanse after the description of the 
notice continues as follows:— ♦•and in any case 
the assignee or person giving tuck notice shall 
also address notioes thereof to all creditors," &o. 
and shall mail the same with the postage thereon, 
paid at the time of the«insertion of the first 
advertisement. 

Do the words " such notioe" refer to the notioes 
excepted by the first part of the clause ? and the 
natural conclusion is, they do. These words 
seem to me to be used to distinguish one kind of 
notioes from another ; and to distinguish notioes 
of meetings, and other notices, from these ex- 
cepted in thin clause, and whose nature is desig- 
nated by the other clauses of the statute referred 
to by me This clause could not have been 
intended to have been applied to all notices, 
because the nheriff, who is required by 8th sub- 
sec, of the 8rd sec. to give notioe of a writ of 
attachment being in his hands, could not by any 
possibility know who the creditors of the insolvent 
were, and could not address them by mail. 

The same remarks will apply to the 18th sab- 
sec, of the same seotion. It will be observed, 
too, that the necessity of mailing to each creditor, 
when the notice in the newspaper is only for two 
weeks, is much greater than when it is for the 
same number of months. A creditor might pro- 
bably overlook an advertisement for the shorter 
period, from absence or otherwise, which would 
not be so likely in the oaae of the longer. 

I grant the discharge. 

UNITED STATES REPORTS. 



SUPREME COURT OF PENNSYLVANIA 

HOFFMAH ▼. BlOHTSL. 

Where a creditor employe legal proem against a debtor In 
the a .ual way and without uaneoesjary delay, it is primA 
facto prefcf of mioh diligence to ooUeeting hU debt as will 
give him a claim against a guarantor. 

But this pweumptl. n may be overcome by proof that the 
creditor bad special knowledge of aieets or opportunity of 
collating his debt, and that hie ftdlure to do so was the 
result of bad faith . or neglect to do what a prudent credi- 
tor who had no other security but the debtor's obligation 
would hare done under the e tr e amala neea, 

The opinion of the oourt was delivered by 

Stboko, J.— The contract of guaranty !s peon- 
liar. Unlike that of an ordinary surety, it is 
collateral and secondary. The creditor moss 
resort in the first instance to the debtor, and the 
guarantor is liable only after the debtor has 
proved insolvent, and the ereditor has used due 
diligence to obtain payment from him unsuccess- 
fully. Bat what is due diligeoce ? Perhaps it 
is Impossible to define it with any degree of cer- 
tainty. It most vary with the circumstances of 
each case* and hones it is a question for the) 
jury: Kwfy v. Wolf, 16 8. h EL 79. It cannot 
be loss than euoh as a vigilant creditor ordinarily 



employs to recover a debt for which he has no 
other surety than the obligation of the debtor. 
The guarantor has certainly a right to expect an 
honest and intelligent effort of the creditor to 
obtain payment from tho person primarily liable. 
Unless it be shown that legal process would have- 
been fruitless, it is the creditor's duty to employ 
that process without unnecessary delay, and if 
he does, there is a legal presumption that he had 
been duly diligent. This is all that was decided 
in Kirkpatrick v. White, 6 Casey 176, and Gilbert 
t. Henck % 6 Id. 206. But this presumption is 
not a conclusive one. There may be cases in 
which something more may be due than simply 
suing out legal process, and letting it ran its 
coarse. This is intimated in both the cases last 
referred to. Iu Kirkpatrick v. Whit*, Judge 
Lowy.ii said, due diligence does not require the 
creditor to accompany the collecting officer and 
show him personal property, unless As has some 
tpeeial knowledge relating to it ; and in Gilbert ▼. 
Bench the same judge said that when the princi- 
pal is not liable to a ca. ea , and the plaintiff has 
issued hfi. fa ., and it is returned "nulla bona," 
he has done all that the law requires of him in 
favor of the guarantor, " unless it be shown that 
the principal had property in some other cotmry 
that was known to the plaiutiff, or ought to have 
been, and that could be reached by ordinary 
cxeeution process." Ilere is a clear recognition 
of a doty resting upon the creditor holding a 
guarantee of a third person, to do more in some 
oases than employ legal process against the 
debtor, and let it run its undisturbed course. 
He may often know that the debtor has tangible 
property quite sufficient to satisfy the debt, 
which the sheriff, without his aid, cannot dis- 
cover. Surely, due diligence, in such circum- 
stances requires him to do more than put an 
execution into the hands of the officer of the 
law. No jury would doubt that vigilant creditors 
would do more if they had no surety or guar- 
antor for the debt. It is not, then, to be taken 
as an universal rule that a creditor has done his 
whole tJoty to one who had guaranteed the debt 
to him, when he has sued out legal process 
against the debtor, and placed it in the hands of 
the proper officer. The most that can be claimed 
for it is, that it makes a primd faeie case of due 
diligence, which may be overcome by proof of 
want of good faith in the creditor, and by proof 
that the failure to recover from the debtor was 
in consequence of the creditor's neglect to da 
what other prudent creditors, in like circum- 
stances would ordinarily have dons : Brown r. 
Brook, 1 Casey, 210; Overton v. Tracy t 14 S. & 
R. 827. 

These principles lead to the couefoeion that 
tho oourt below fell into error in rejecting some 
of the evidence offered by the defendant. The 
offer whioh we think should have been received 
was evidence to prove that the debtor was the 
owner of a lot and two houses thereon*, worth two 
thousand five hundred dollars, upon which the 
judgment entered on the bond, guaranteed by the 
defendant, was a lien ; that the bit was subject 
to prior incumbrances, amounting to about five 
hundred dollars ; that under the execution issued 
by the plaintiff the lot was sold for seventy dol- 
lars to the wife of the debtor ; that the plaintiff 
paid no attention to the sale, absented himself 
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from it ; that after the sale was made be came to 
the place, and remarked that he did not care, as 
he was secured for his claim ; that be mado do 
fffnrt to hare the nale net aside, mid a resa'e 
ordered, and that In* p finitely • •fTered to the 
purchaser an advm ce mi his bid if i)w pur flutter 
would transfer the hid tw him We mu«t, of 
c- urge, dow nsMime llwtt nil ilti* ton d b«ve b« en 
proved, and that it would have het'u had the 
cooit allowed the evidence to be given. The 
quebtion to be answered then is, would it hate 
tended to show want of good faith to the guar- 
antor, or failure to use that diligence in collect- 
ing the debt from Henninger, the debtor, which 
prudent creditors ordinarily exert in collecting 
debts due to them 7 We think it would, and that 
it should have been submitted to the jury for 
tbem to find whether it was sufficient to over- 
come the primd fu cie case made out by the plain- 
tiff. We do not assert that it is the duty of a 
creditor, to whom a gunrnuty has been given, to 
attend the sheriff's sale of his debtor's property, 
and there bid upon it. Generally it is not. But 
there is much more in this ease. All the facte 
are to be considered, and considered as bearing 
upon each other. The declaration of the plain- 
tiff; the privaie offer to take the bid ; the fact 
that the wife of the defendant was the purchaser ; 
that the property sold for lessthnn one-twentieth 
of its value, and that the plaintiff refused to 
•pply to the court to set aside the sheriffs sale, 
ail are more or less significant It must be left 
to a jury to say whether they show that the 
plaintiff fulled to use with pood faith that dili- 
gence in collecting the debt from Heuuinger 
which prudent creditor* ordiimri'y employ If 
they do show that, they will avnil f or the de- 
fendant. 

The other assignments of error are net sus- 
tained. The mere fnct that the personal property 
«ns worth much more than it brought at the 
Sheriff's pale was of no importance in itself, and 
the charge given to the jury upon the facta in 
evidence was entirely accurate. But for the first 
retson we have mentioned, a new venire must be 
ordered. 

Judgment reversed, and a venire as novo 
awarded. 



GENERAL CORRESPONDENCE. 

Recent legislation defect*. 
To tbc Edttors of thb Law Journal. 
Sirs, — To show how loosely business is done 
in Parliament, it is only necessary to refer to the 
Acts of last Session. Mr. Wallbrigde attempted 
to prevent exception being taken in appeal to 
matters of form in Magistrate's proceedings. 
His Act is so worded as to throw everything 
in doubt u The court to which such appeal 
is mads shall hear and determine the charge 
er complaint on which such order ; decision or 
conviction shall be made or had upon the 
merits notwithstanding any defect of form 
or otherwise in such conviction." What is to 



be done where there has been an order or 
decision but no conviction t How is the case 
to be tried, in case the party elect to have a 
jury t Can in ftct a jury be empannelled un- 
der the former law when by this one, the Court 
is to " hear and determine the charge or com- 
plaint " and supposing the conviction filed to 
be without " defect of form or otherwise.' 1 
— Can the merits be gone into, if there are 
other defects in form or otherwise in the other 
proceedings had before the Magistrate This 
want of care in wording a statute is likely to 
lead to as much confusion, as that portion of 
the former law of Appeal, remedied by the 
fourth section of this Act, enabling any one 
n6t in custody to appeal without giving bonds 
to pay the costs of the same, a privilege some- 
what largely taken advantage of in most Coun- 
ties heretofore, to the great loss of the com- 
munities of such Counties. 

In casually looking through our new statutes, 
just arrived, though we have been subject to 
them a number of weeks, I perceive the same 
carelessness in drafting them, as above exhibi- 
ted, shewing a necessity for a change of law 
clerk, or a change of ministry, or of the mem- 
bers of Parliament themselves. Turn back to 
the next page before this precious amendment 
to the appeal act, here you find that to practice 
in County Courts the Attorney or Solicitor 
need not take out any certificate at all. This 
will be good news to the 700, a majority of 
whom do the most of their business in the 
County and Division Courts, In casually 
looking over the Assessment and Municipal 
Acts I promise the profession that I can drive 
O'Connell's coach and four through many of 
their sections. But this is nothing uncommon. 
The Profession have generally had to teach the 
Politicians in the use of good Queen's English. 

Chatham, C. W. Oct Coax 

[We are afraid our correspondent expects 
too much from Legislators. Defects there 
are, doubtless, but those who have not had 
some experience in drawing acts of Parliament 
scarcely know the difficulties attending it — 
Eds. L. J.] 

Insolvent Act— Assignees — Boards of trade. 
To ths Editors or the Law Journal. 
Gentlrmrw,— Under the Insolvent Debtor's 
Act official assignees are to be appointed by 
boards of trade. In this county it is proposed 
to inaugurate a board, and no statutory enact- 



806— Vol. II., N. S.] 



LAW JOURNAL. 



[November, 1865. 



General Correspondence. 



merit exists, that I know, affecting such organ- 
izations. Hence I'take take it, if responsible 
parties meet and form a board, having rules, 
Ac, a board legal enough to appoint official 
- assignees would be created. Still I am in 
doubt whether a special act of incorporation 
ought not first to be procured, sanctioning, as 
it were, the board. Can yon enlighten me? 
Several deserving insolvents wish to avail 
themselves of the Act, but want to do so in 
this county, so as to avoid the expense of 
going abroad to foreign assignees, having little 
enough to live upon. 
Please answer me in your excellent journal, 
Yours, 

A SUBSCKIBBB. 
Guelph, Oct. 15, 1866. 

[The Insolvent Act of 1864, sec, 2. sub-sec. 
4, and sec. 8, sub-sec. 10, meet the difficulty 
by providing that the Board of Trade in each 
County, or "the nearest Board of Trade," 
may appoint official assignees in and for each 
County.— Eds. L. J.] 



New Municipal Act — Election* — Police 

Magistrates. 

To the Editors of the Law Journal. 

Dear Sir,— What is your view as to the 
provisions of the new Municipal Act, as to 
elections — say for towns? It seems to me 
clear, that next December the nominations for 
mayor, reeves and deputies must be made, and 
if various candidates are proposed, the election 
will take place in January. The 427th section 
seems to say so in the words that follow the 
words as to the time when the Act shall take 
effect, providing that so much of the Act as 
relates to the nominating of candidates for 
municipal office, &c, shall come into effect on 
the 1st day of November pext 

There are doubts in many minds, also, 
under the 3Ylst section. It seems that it is 
now obligatory, that, in all cities and towns 
having a certain population, a police magistrate 
shall be appointed, who, under the G72nd 
section, is to hold office during pleasure. The 
old Act made it a matter of choice with the 
municipal council, who, on recommending that 
a police magistrate should be appointed by the 
Governor, could have that privilege, having to 
pay for it themselves, however. Now, however, 
His Excellency seems to have the right, in fact 
must make the appointment ; and the salary 
will, I take it, be defrayed out of the public 



purse. This seems just, for many cases coming 
before any police magistrate in a town really 
did not originate in the town, but abroad. 
There are many other reasons why this seems 
correct 

Please oblige with your views. 

An Elector. 

Gait, Oct 13, 1866. 

[The provisions, with reference to the quali- 
fications of both candidates and electors, do 
not come into force until the 1st of September, 
1867, section 427 having been amended by 
cap. 52 of the same session. 

Sec 427 seems clear enough except as to 
the exact meaning of the word " qualifica- 
tion," and as affecting this it has been ques- 
tioned whether or not an elector having 
property in several wards is entitled to vote 
in each at the coming election. It is generally 
thought that he cannot, but we should not 
endorse that view without further conside- 
ration. 

Under the old act, police magistrates were 
paid by the corporation, but the present act 
does not, that we can discover, make any pro- 
vision for their payment This will be an inter- 
esting question for police magistrates to discuss 
until the next pay-day arrives.— Eds. L. J.] 



Assignment of rent— Distress— Hope ©.White. 
To the Editors op the Law Journal, 

Dear Sirs, — As I understand the case of 
Hope v. White, reported in the last number 
of the Common Pleas Reports, it is decided, 
that a lessee may assign the rent issuing out 
of a term of years, and that his assignee takes 
an estate in the rent, which under 4 Geo. IL 
cap. 28, sec 6, enables him to destrain there- 
for. Without presuming to question the cor- 
rectness of the decision, I would suggest one 
or two points, shewing the doubtful state of 
the law. 

In Preecott v. Boucher, 8 B. k Adol 849, 
it was held, that " a person entitled to the rent 
reserved on a common lease for years, has no 
estate in the rent at all, he is entitled to the 
rent when it from time to time becomes due, 
as being an incident to his reversion, and not 
because he has any estate in the rent itself. 11 
See Grant v. Ellis, 9lLiN. 113. Now only 
where there was an estate in the rent (such as 
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ancient rent service, grants of reDt out of free- 
holds, &c,) was the old real writ of assize 
available ; for seizure of the rent had to be 
alleged, and there can be no seizure of rent 
issuing out of chattel interests. See Grant v. 
Ellis, supra, and Burton on Real Property, 8th 
edition, 345. The statute, 4 Geo. II, chap. 28, 
seems to point to estates in rents, and not to 
mere incidents of a reversion. In the case 
alluded to, McLean could hardly have possess- 
ed an estate in the rent, and if not, had he any 
interest on which the statute 4 Geo. II, chap. 
28, could operate ? 

But further, by the judgment in Hope v. 
Whit*, the old cases, deciding that on an as- 
signment by lessee of his term of years he 
cannot reserve rent issuing out of the term, 
seem to be overruled. The decision in Par- 
menter ▼. Webber, Taunton 598, proceeds upon 
the assumption that rent reserved on a demise 
for years is not, nor can be made an estate, and 
that the person entitled to the rent must have 
a reversion in order to justify a distress ; now 
under the reasoning and upon the principles 
of the decision in question, the distress in the 
case of Parmenter v. Webber, could have been 
upheld on the ground that the rent reserved 
was a rent seek, and because it was a rent seek, 
the right of distress was given by the statute 
of Geo. II. 

If I might be allowed to guess at the effect 
of the authorities, I should with great diffi- 
dence state them thus :' 

1. Rents issuing out of freeholds, are in 
themselves estates, and can therefore be spoken 
of as rents to which incidents, such as distress, 
are annexed by statute. 

2. Rents issuing out of chattels, are mere 
incidents of a reversion, depending for exist- 
ence upon that reversion, if separated from it 
they cease to exist, as rents in the proper 
technical sense of the term, and become mere 
stipulated payments for use and occupation, 
for which the assignee may have an action 
of debt ; but cannot resort to any remedy 
originating in the doctrine of tenure, such as 
distress, Ac. 

Such rents, therefore, having no independent 
existence, can scarcely be alluded to by the 
statute of Geo. II. 

The passages from Coke, cited in the judg- 
ments in Hope v. White, appear to relate to 
rents issuing out of freeholds, as in subsequent 



sections he treats of remedies for their reco- 
very, solely applicable to such rents. 
Yours, &c 

A Barrister. 
Toronto, Nov., 1866. 



[The report of Hope v. White will be found 
at p. 298, and the cases above referred to may 
instructively be examined in connection with 
it.— Eds. L. J.] 

REVIEW. 



A Handy Book or Commercial Law for 
Upper Canada. By Robert Sullivan, M. A., 
Barrister-at-Law, and Charles Moss, Stud- 
en t-at- law. Toronto : W. C. Chewett & Co., 
1866. 

Information for the million has been one of 
the distinctive features of the 19th Century ; 
the schoolmaster has been abroad, and there 
is scarcely a branch of law, physic, mechanics 
or any of the numerous ologies which has not 
had its Manual or Handy Book, to initiate the 
unlearned, or to give a condensation for those 
desiring a multum in parvo. The law, parti- 
cularly, has abounded in works of this kind in 
England — the book before us is a very credit- 
able effort of Young Canada in the same 
direction. 

One of the best text books ever written, 
Smith's Mercantile Law, has been taken as a 
model, and not only as a model, but the 
arrangement of that work, as the authors state 
in the preface, has been closely followed and 
the language often used. 

The first chapter is devoted to brief out- 
lines, (1) Of the laws in force in Upper Canada 
(2) Respecting collection of debts by suits ; 
which will be found very useful to mercantile 
men in giving them a good general idea of how 
and when, and in what courts cases arc to be 
tried, and when judgments can be obtained 
and executions issued and the means of en- 
forcing them. (8 ) The acts respecting fraudu- 
lent preferences. (4) The married women 1 s 
act (5) Bankruptcy — a very useful sketch 
of the Insolvent Acts in force here. This will 
be particularly so to all foreigners desiring 
commercial dealings with this country, as 
they always look to the bankrupt laws with 
great care in such or similar cases. (6) Pro- 
ceedings against representatives of deceased 
debtors — rather an abstruse subject by the 
way, which could of course only be treated of 
shortly. 

Chanter 2 treats of Mercantile Property, 
which is divided into, (1) Of the good-will of 
a business, and (2) Shipping, as being u two 
classes of personal property with which mer- 
chants especially are concerned." Chapter 
8 treats of Mercantile persons, that is to 
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say, (1) Sole traders. (2) Partners. (8) 
Corporations and joint stock Companies, and 
(4) Principal and agent Chapter 4 dis- 
cusses Mercantile Contracts: (1) Bills and 
notes and other negotiable instruments. (2) 
Guaranty and suretyship. (8) Contracts with 
common carriers. (4) Contracts of affreight- 
ment (5) Bottomry and respondentia. (6) 
Insurance. (7) Contracts of apprenticeship 
and of hiring and service ; and (8) Contracts 
of sale, Chapter 5 speaks of Mercantile 
Remedies. (1) Stoppage in transitu^ and (2) 
Lien. 

It will thus be seen that a great deal of 
ground is covered, and though such a com- 
paratively small work must of necessity be 
elementary and general, still, as the statements 
of the law on the various points touched upon 
are put concisely and clearly, a great deal of 
information is given on each in a small com- 
pass ; and when we consider the great diffi- 
culty of condensing such important subjects 
as those treated, and of selecting for discus- 
sion the points of most importance and of 
greatest general interest, it cannot be denied 
that the task has been well done, and we hope 
that the public will shew their appreciation of 
it by availing themselves largely of the oppor- 
tunity afforded them of obtaining so much 
information at so small a cost 

It is only, however, the professional man 
who can thoroughly appreciate that science of 
condensation which is so well exemplified in 
some of the Manuals published in England ; and 
though the work before us will not be as use- 
ful to the profession as to the mercantile and 
business public, inasmuch as it gives no 
authorities for the propositions laid down, and 
is of an elementary character, it will never- 
theless in the latter view be of utility to 
students, in giving them a general and, so far 
as we have seen, a correct idea of the most 
practical part of their future professional busi- 
ness, whilst merhants in the United States and 
in Lower Canada will for similar reasons find 
the book of much use to them in their transac- 
tions with this country. 

The " get up " of the book is also good, 
and we notice that the style of cover used is 
similar to that introduced in Mr. O'Brien's 
Division Court Manual The book contains 
270 pages, and is supplemented by a full in- 
dex, and the price has been fixed at $2. 

MONTHLY REPERTORY. 

filO. T. HOLLINBAKI. 

Evidence — Deaf and dumb wittuss. 
At the trial of a prisoner for assaulting wkh 
intent to ravish, it appeared that the prosecutrix 
was deaf and dumb, and her father, who had 
been sworn to interpret in the ease, having stated 
that he believed hernot to be aware of the nature 
of an oath, the judge saanioned an expert for 
his assistance, who, before being sworn to inter- 
pret, endeavoured to ascertain the extent of her 



intelligence, and reported thereon to the court. 
The judge thereupon allowed the expert to be 
sworn to interpret, and the prosecutrix, through 
him, to be sworn. The examination proceeded 
some way, and amongst her replies was one that 
•he had consented to what had been done to her 
by the prisoner ; and as she answered yes to 
almost every question, the expert informed the 
oourt that he was satisfied that he had been mis- 
taken, and that she was unable to understand 
him, and the court thereupon decided that any 
further examination of her would be unsatisfac- 
tory. The counsel for the prosecution then 
proposed to call other evidence, which, after 
objection, was done, and the prisoner was con- 
victed. 

Held (I) that, although the prosecutrix had 
been sworn, the judge was justified in totally 
withdrawing her evidence from the jury, aud 
that their verdict was not thereby invalidated. 

(2.) Hypothetical questions stated for the 
guidanoe of the judge ought not to be reserved 
for this court. 

(8.) Quaere. — Whether, upon the expert stat- 
ing that he had been mistaken, and that the 
means of communication between him and the 
prosecutrix were, from want of training or other- 
wise, so defective, that it would be unsafe to 
prooeed with her examination, it was competent 
to the judge to discharge the jury, and adjourn 
the case iu order that the prosecutrix might be 
properly instructed. (14 W. R. 677 ) 

APPOINTMENTS TO OFFICE. 

CORONERS. 

GILBERT C. FIELD, ot the town of Woodstock, Enquire 
M.D., to be an Associate Coroner, for the County of Oxford. 
(Gazetted, October 6, 1866.) 

PHILIP PARKER BURROWS, of Millbrook, Esquire. 
M.D., to be an Associate Coroner, for the United Counties of 
Northumberland and Durham. (Gasetted, October 6, 18W.,i 

NIKL DUN LOP, of Loughborough, Enquire, M. D , to l* 
an Associate Coroner, for the Count/ of Frontenac. (Gazet- 
ted, October 6, 1800.) 

GEORGE W. JONES, of the Tillage of Prince Albert, K*q., 
K.D., to be an Associate Coroner, tor the County of Ontario. 
(Gazetted, October 6, 1866 ) 

GEORGE WILSON, of Humberstone, Esquire, to be an 
Associate Coroner for the County of WelUndL (Gazetted. 
October 6, 1866.) 

WILLIAM JULIU8 MtCKLB, of Petrolla, Esquire, M.D . 
to be an Associate Coroner for the County of Lambton. 
(Gasetted, October 6, 1866.) 

HELTON H BPT ARE, Enquire, M.D., to be Associate Coro- 
ner for the United Counties of York and Peel. (Gasetted, 
October 30, 1865.) 

NOTARIES PUBLIC. 

JOHN Mo&EOWN,of Hamilton, Esquire, Barrister-atLaw. 
to be a Notary PctWlc for Upper Canada. (Gasetted, October 
6, 1866.) 

WILLIAM HORATIO RADENHURST. of Perth, Enquire. 
Barrister-at>Law, to be a Notary Public for' Upper Canada. 
(Gazetted, October 6, 1866.) 

PEDRO ALMA, of Niagara, Eiqalre, Berristcr-at Law, to 
be a Notary Publie for Upper Canada. (Gazetted, October 
IS, 1866.) 

ABRAM WILLIAM LAUDER, of the City of Toronto. 
Require, Barristerat-Law, to he a Notary Public for Upper 
Canada. (Gazetted, October 13, 1866.) 

JOHN HENRY ANBLEY, of Slrucoe, Eequira, Barrister 
at* Law, to be a Notary Public for Upper Canada, (uazettal 
October, 13. 1866.) 
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CHANCERY CHAMBERS REPORTS. 

It is a fact which we do not attempt to deny, 
that the Upper Canada Law Journal has not 
hitherto been as useful to practitioners in the 
Court of Chancery as it has been to those 
practising in the Courts of Common Law, nor 
has it been as largely patronised by the former 
as the latter. It is unnecessary to search for 
reasons for this, but we accept the fact as to 
the past, and hope to remedy it in the future. 
Many original reports on points of practice 
decided both in full court and in Chambers 
have certainly been given, but not in such 
numbers as we could have wished, nor with 
regularity sufficient to command the support 
of many *ho otherwise wish us well. 

Partly as a necessity arising from the very 
nature of equity jurisprudence, and partly 
from a combination of other causes, the prac- 
tice of the Court of Chanotry has not been 
hitherto as well settled or as well understood as 
that of the common law courts. One of these 
reasons has doubtless bean the want of a suf- 
ficient judicial staff to gtapple with the in- 
creasing business of the court This state of 
things has, however, been altered gpeatly for 
the hatter by the appointment of -a barrister, 
with d>e title of Judge's Secretary, to assist 
the judges in their Chamber work. This 



gentleman, well thought of whilst at the bar, 
is now proving himself thoroughly master of 
the situation in his fuart judicial capacity. 
The great mass of the Chamber business 
passes through his hands or comes under his 
observation, whilst on all new points, and in. 
matters of difficulty and importance, before 
giving a decision, he consults the judges of 
the court as to their opinion. It is not, we 
think, unreasonable to suppose that under 
this state of facts greater uniformity in the 
practice will be secured. 

With all this in view, we have made ar- 
rangements with several gentlemen thorough- 
ly competent for the task, and having large 
practice in Chancery Chambers, for a regular 
supply of reports of recent cases deciding, 
points of interest to the profession ; and these 
reports will be the more useful and reliable,. 
as the Judges* Secretary has kindly consented 
to revise them before publication. 

This has been, as our readers will see by 
reference to the last and the present number,, 
already commenced, and we doubt not we 
shall be able to continue, and we hope in- 
crease the usefulness of these reports. 



A POINT OF PRACTICE. 
It was a few days ago decided in Chambers, 
by Mr. Justice Adam Wilson, that where the 
same person is the Toronto agent for two 
principals, the service of papers by the desk 
of the agent on behalf of one principal 1 on she 
agent himself, as on behalf of the other,, will 
not, if objected to by the latter, be recognised 
as a good or sufficient service. 

This decision, if upheld, is one of considerable 
importance to practitioners, in various ways. 
The practice that was followed in the case 
referred to has been for some time past the* 
almost universal practice in all the* Toronto* 
offices where a large agency business is done,, 
and this case will more or less unsettle that 
practice. It will force practitioners fif other 
judges take the same view) to make some 
other arrangements in the premises. It is 
difficult to say, however, what such arrange- 
ment should be. The rule of court only seems 
to contemplate the. appointment of one agent, 
and if so, an attorney cannot be compelled to 
appoint more than one; and if he appoint 
one, he May insist upon papers being served 
upon that one, and that they shall not be post- 
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ed Up in the Crown office, which would suggest 
•itself as one alternative ; the other alternative 
wo aid seem to be, that papers should be serred 
«t the office of the principal himself; wherever 
that might be. This would at once render 
abortive, in many cases, the beneficial effect of 
the rule which was made for the purpose of 
facilitating business ; in fact, such a mode of 
procedure would be found to be most unsatis- 
factory, and yet this might be the result, 
unless principals bind themselves to abide 
by the practice which is now said to be 
incorrect and irregular (for a tacit consent to 
«uch practice does not seem suffiosnt), or 
-else to make some other arrangement that 
•will obviate any such difficulty; such, for 
•example, as appointing a second or sub-agent 
-to receive papers and act in cases where the 
regular agent is concerned on the other side, 
jib was indeed suggested by the learned judge. 
In the case referred to (which will be found 
reported in another place), it was urged very 
strongly that the fact of the principal, who 
<then for the first time objected to this mode 
of service, having repeatedly permitted the 
practice and so consenting to it, was in itself a 
sufficient reason for upholding the service; 
but without further discussing whether the 
ruling of the learned judge was or was not 
warranted, under the particular state of facts 
iin this case, or even under the practice which 
.has been so generally followed and never be- 
fore objected to, it cannot be denied that he is 
quite right in saying that the practice may be 
open to abuse, and might occasionally (though 
we are not aware that it ever has done so, 
and certainly did not In the case before us) 
Jead, possibly to hard swearing, or unpleasant 
complications. 



(LAW SOCIETY, MICH. TERM, 1866. 

NEW BENCHERS. 
Messrs. John Roa£ Q.C., C. S. Patterson, 
.and Angus Morrison, M.P.P., were during this 
.term elected members of the Bench. 

OALL8 TO 111 BAB. 

The skc following gentlemen, out of twelve 
^ho went up, having passed the neoasaary 
«examinatioos, were called to the bar during 
the present term : 

Archibald Bell, London (passed without any 
oral examination); A. L. Morden, BrockviUe; 
D. M Defoe, Toronto ; Geo. Denmark, Belle- 



ville; John P. Thomas, Belleville; Michael 
Walsh, Toronto. 

ADMISSION'S A ATTORN KT9. 

Thirteen gentlemen presented themselves* 
or examination for admission, and all passed 
the examinations required : 

Horace Thome, Toronto; Robert 0. Smyth, 
Brantford; William & Bain, Toronto; J. R. 
Baudin, Kingston ; John Mudie, Kingston ; 
Michael Walsh, Ingersoll ; J. R. Price, King- 
ston ; J. R. H. P. Jackson, Simcoe ; Robert R. 
Gage, Hamilton ; John O'Donohoe, Toronto \ 
Morgan Coldwell, London ; Neil Ray, Lindsay ; 
Henry Whateley, London. 

The examination of Messrs. Thome k Smyth 
was so creditable that they were not called 
upon to undergo the oral test 



SCHOLARSHIP EXAMINATIONS. 
FOURTH YEAR. 
Thomas Smith Kennedy, 269 marks. 

249 marks necessary. 

THIRD TEAR. 

No Sobolarfhip awarded. 

8KC0XD YEAR. 
Charles Moss, 280 marks 

218 marks necessary. 

FIRST TEAR. 
8. R. Clarke, 811 murks. 
W. J. Green, 29ft marks. 
D. Witde, 278 marks. 

J H. McDonald, 278 marks. 
J. D. Ridout, 232 marks. 

218 marks necessary. 

Although Mr. Clarke was therefore entitled 
to the scholarship for the first year, yet the 
other names were honorably mentioned under 
the order of convocation, the number of marks 
received by each being beyond the number 
necessary for the scholarship. 

The maximum number of marks that could 
have been obtained was 820. 



ENGLISH POLICEMEN. 
It is rather the habit of people in the ** old 
oountry" to apeak disparagingly of everything 
oonnected with colonies and colonists— some- 
times making comparisons where comparisons 
are absurd, and on every occasion glorifying 
themselves and their institutions at the ex- 
pense of others, and rery generally exposing 
their ignorance of us and our affairs in doing 
bo. Oar officials oome in for their share of 
what is going; but for stolid and unutterable 
stupidity we will back a certain class of Eng* 
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lish officials against the world. We often come 
•cross newspaper items which astonish us, 
but an j thing so painful in its consequences, 
in this connection, as the following which we 
take from an English legal periodical, we do 
sot at present remember : 

" Had not the facts been given ia evidence before 
a coroner by several witnesses, we could not have 
believed thai sueh stupidity and inhumanity as 
the polico seemed to have excercised at a recent 
fire in the Hampstead-road was possible. From 
the evidence we gather that at the time the fire 
was first discovered the master of the house was 
absent, having left hia six children in bed in charge 
of two aervants. As soon as the alarm was raised 
one of the servant* ran ioto the street with the 
baby, which she handed to a bystander, and 
essayed to return to save the other children. It 
will scarcely be credited that notwithstanding, 
titers was, as proved by the witnesses, plenty of 
time, the police absolutely and persistently refused 
to allow her to return and save those who had 
been left behind. Fortunately two other of the 
children were saved by the man who discovered 
the fire, but the police refused to re-admit him to 
save the rest, and as the result three^Of the child- 
ren died of suffocation. 

It is quite right that on the occasion of a fire 
the efforts of the police should be directed to the 
prevention of robbery and tiie saving of valuable 
property from promiscuous plunder, but surely 
their instructions to that intent do not extend to 
* disregard of human life. If the police were on 
this occasion only carrying out their instructions, 
•o much the worse for their superiors ; but if they 
were merely acting on a too rigid interpretation 
of a general rule, as is possible, the proper limits 
of their discretion should be more distinctly 
pointed out, so that when they first take charge of 
a burning building, before the arrival of engines 
ud escape-ladders, they may satisfy themselves 
«ither that all the inmates have been removed, or 
tiut ail possible efforts to save them have been 
u*de and failed. Who ia the responsible person 
in this matter it may be difficult to determine. 
If the Chief Commissioner be to blame he should 
lose no time in altering the police regulations, so 
** to prevent the recurrence of so scandalous a 
•urifice as has taken place ; if, on the other hand 
fa constables on duty have eseeeded or nusoon- 
cttTed their order, the coroner's jury will perhaps 
know how to deal with them." 

Whether this was the result of stupidity 
°r mhumanity, or both combined, we can- 
not say; but we scarcely like to disgrace 
human nature by supposing it to be the 



second of the three. Neither can we tell the 
number of officials who were necessary to 
preserve the dignity of the law during the 
celebration of this human sacrifice, but we 
have a shrewd notion that under like circum- 
stances in this country, including a supply of 
these vigilant officers (and we consider our- 
selves sufficiently law abiding), it would have 
taken a much larger force to have secured the 
death of these unfortunate children. 

SELECTIONS. 

RECENT CASES ON INTERROGATORIES. 

The cases on the admissibility of interroga- 
tories that have arisen in the common law courts 
during the past year, and are reported in the 
14 Wetkly Reporter^ though not numerous, 
are of some permanent interest None of them 
lay down any new rules for guidance, but 
several of the decided cases, and the rules that 
have been, or might be supposed to follow from 
them, have been modified in a manner which 
seems to deserve more than a passing notice. 
Disposing first of the decisions which merely 
follow, without altering or adding to already 
decided cases, we notice the case of Jourdain 
v. Palmer, 14 W. R. 288, from which it appears 
that " to entitle a party to interrogatories, it is 
not enough that he is entitled to discovery in 
equity on some ground and for some purpose, 
it must be upon the same ground ana for the 
same purpose for which the interrogatories are 
sought" This proposition might pass as a 
truism if the ground on which the party is en- 
titled to discovery in equity, and that on which 
he seeks to adminster interrogatories are so 
distinct that they can be separated, which 
would rarely happen ; but the case does not 
help us to determine the intermediate position 
where the two things are neither identical nor 
entirely separate. Another point arising in the 
same case will be considered below. 

In Ecuohins y. Carr, 14 W. R. 138, we find 
that "in allowing interrogatories under the 
Common Law Procedure Act, 1854, s. 61, the 
Court will follow the practice in chancery "— 
a proposition which, although it has been 
more than once contested, would not seem to 
have required a considered judgment to estab- 
lish it 

Three questions of considerable importance 
have been discussed as to the admissibility of 
interrogatories in the following cases :— Where 
it is asserted that the answers would tend to 
criminate the party interrogated; where the 
defendant in an action of trover seeks to dis- 
cover the title of the plaintiff; and where the 
defendant seeks to discover the amount of 
damages incurred by the plaintiff We pro- 
pose to consider these questions in connection 
with the cases in which they arise, and then 
to offer a few remarks on this subject 
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The first of these questions were raised in 
Bicltfvrd v. If Any, M W. R. 900, in which 
case Baker y. Lane was, as the reporter po- 
litely phrases it, u explained" In Baker v. 
Lane, the Court appears to have decided that 
questions tending to criminate ought not to be 
allowed, and we must allow that the considered, 
though brief, judgment of the Court, coupled 
with the elaborate argument on either side, 
se«?ms to point to that conclusion. But this is 
now explained: "the true reason," says Pol- 
lock, C.B., "of our disallowing the interroga- 
tories there was that the questions were not 
in our opinion put bond fide." It is to be 
regretted that the Court did not say so in 
giving judgment in Baker v. Lane, but at any 
rate it may be assumed till further explanation 
that the rule is re-established that the mere fact 
that answers to interrogatories would tend to 
criminate is not in itself a sufficient reason for 
disallowing them. In connection with this 
point is the case of Atkinson v. Ibebrook, p. 
832, an action for slander, in which the Court 
of Queen's Bench allowed the plaintiff to ad- 
minister interrogatories to the defendant in 
order to discover the exact words used. The 
cose of Stern v. Sevastopuh, 11 W. R. 863, 
was quoted as an Authority to the contrary 
effect, but the Court, while admitting the rule 
there laid down — that, in general, interroga- 
tories will not be allowed in an action of slan- 
der— established as an exception the case in 
which a plaintiff; without the aid of interroga- 
tories, would be unable to ascertain the exact 
words used where it appears primd facte that 
some slanderous words have been used. 

In Finney v. Ferward, 14 W. R. 86, the 
defendant in an action of troTer desired to 
exhibit interrogatories to the plaintiff for the 
purpose of ascertaining the plaintiff's title to 
the goods for whieh he was suing. The Court 
refused to allow them to be administered, 
though pressed with the ease of Hitcroft v. 
Fletcher, 4 W. R. 26$, and other cases in 
which, in ejectment, interrogatories as to the 
title of the plaintiff had been allowed. "It 
nay be," said Pollock, C.B., in the course of 
the case, "that the reason why the Court in 
those oases allowed interrogatories to be ex- 
hibited to the plaintiff arose from the peculiar 
nature of an action of ejectment, the Court 
will not extend that rale to actions of trover.** 
It is not easy to see any real distinction between 
the case of a person in possesion of land and 
>ne who has had possession of a chattel for a 
length of time. Indeed it seems almost as if 
the argument might be reversed and the pecu- 
liar nature of an action of ejectment with the 
intricacies of title and the facility for finding 
flaws adduced as a reason against the admin- 
istration of interrogatories in ejeotment In 
the words of the same learned judge *the 
distinction which the law has at all times made 
between real property and personal property 
may in part haye arisen from this ; that if * 
man has land he is considered as holding it 
under a grunt from the Crown ; if he has per- 



sonal property he holds it directly or indirectly 
by reason of, some contract," ana if this be so, 
permission to interrogate the plaintiff in an 
action of trover as to his title, could hardly be 
called an extension of the rule relating to eject- 
ments. We may be permitted to doubt whether,, 
on further consideration, this case too may 
not be explained and a restriction, of which the 
stility is doubtful, removed. • 

The case of Jourdain v. Palmer, p. 263, 
referred to above on a minor point, questions, 
if it does not overrule, Wright v. Goodlake y 
13 W. R. 349. In Wright v. Goodlake, the 
Court of Exchequer allowed interrogatories to 
be put to a plaintiff to ascertain the true 
measure of the damages he had sustained, and 
so guide the defendant as to the amount he 
might fairly pay into court, at least, this is the 
deduction that is naturally drawn from the 
fact that the Court saw no reason why the in- 
terrogatories should not be administered. In 
Jourdain v. Palmer, however, the same Court 
"doubt whether Wright v. Qoodldke, can be 
followed in all cases apparently similar to it," 
and since "equity would only grant a dis- 
covery for the purpose of taking the accounts 
and settling the whole matter between the 
plaintiff and defendant (but that is a thing which 
we haye no power to do, and is a purpose 
wholly foreign to this action)," the Court re- 
fused to aid the defendant These results may 
be thus briefly summed up: the rule on which 
the case of Baker v. Lane threw some doubt 
is re-established, that the mere fact that answers 
to interrogatories would tend to criminate is 
not in itself a sufficient reason for disallowing 
them. In actions for slander, the Court, as a 
rule, will not allow interrogation as to the 
words used, but this rule is not inflexible. The 
defendant in action of trover will not be all- 
owed to interrogate the plaintiff as to his title, 
and a defendant, the case of Wright v. Good- 
lake notwithstanding, will not be permitted to 
discover, by interrogating the plaintiff what 
amount of damage he has sustained. The 
section of the Common Law Procedure Act, 
allowing interrogatories to be administered on 
which the cases we have mentioned above arose 
has, without doubt, worked well whenever it 
has been allowed to work at all The conflicting 
decisions and obscurity in which the subject 
is involved owe their origin to several causes, 
one of which we cannot help thinking is the 
common evil — the want of written judgments 
— and further, the brevity with which even in 
considered judgments the subject is treated, 
Where, alter an elaborate argument, the Court 
allow or disallow interrogatories in so many 
words without explanation of the reasons that 
influence it, and without any limitation to the 
particular case (by reference, for instance, to 
its discretion), the conclusion is natural that 
the arguments of the counsel who has succeed- 
ed are correct, and a .genera], rule is deduced 
on which the profession act until, perhaps, an 
opportunity for explanation shows that the 
Court decided on different or even opposite 



December, 1866.] 



4 

LAW 



JOURNAL. 



[Vol. II., N. S.— 813 



BccBNT Cases on Interrogatories. 



grounds. Hence part of the confusion in which 
the subject is involved; but we think that 
there is an evil somewhat deeper than this, 
and that the action of the statute has been 
much more restricted in practice than was the 
intention of the original trainers. 

The section enacts that either party may, 
by leave of the Court or a judge, deliver to the 
opposite party or his attorney (provided such 
party, if not a body corporate, would be liable 
to be called and examined as a witness upon 
such matter) interrogatories in writing upon 
any matter as to which discovery may be 
sought, and provides that a party omitting, 
without just cause, sufficiently to answer shall 
be deemed to have committed a contempt of 
court There, is therefore, a discretion in 
every case as to allowing interrogatories, and 
this, while it accounts, to a certain extent, for 
the many conflicting cases, increases the diffi- 
culty of task of criticising the decisions on the 
subject: but in fact in this, as in so many 
the excercise of a discretion of to-day becomes 
the precedent of to-morrow, and in that guise 
fair subject for comment. The course pursued 
with respect to interrogatories has, as it appears 
to us, rather cramped the action of the statute; 
for instance, it is made a ground, in a passage 
already partially quoted, for refusing to allow 
interrogatories to be administered that " it has 
been held with regard to equitable pleas, that 
they are not good unless they go completely to 
the root of the matter and finally dispose of 
the right of the parties, and in this case equity 
will only grant a discovery for the purpose of 
taking the accounts and settling the whole 
natter between the plaintiff and defendant 
But that is a thing we have no power to do with, 
and is a purpose wholly foreign to this action." 
The analogy here suggested illustrates the 
objection we would raise. To simplify and 
facilitate the trial of an action at law a statute 
is passed, enabling that to be done which be- 
fore could only be done in a court of equity, 
namely, to plead an equitable plea or to ask 
for discovery, and though it may be reasonable 
or even necessary that these new powers should 
follow the general practice adopted in similar 
tases in equity, it by no means follows their 
effect should be restricted by adopting all the 
niles of equity, whether applicable to the par- 
ticular case or not In an action the object 
is to obtain an adjustment of the particular 
claim ; and an equitable plea or equitable right 
to discovery may achieve that object and carry 
out the wishes of the Legislature by saving 
time and diminishing cost, though under di£ 
ferent circumstances, and in a suit in equity, 
l bey might, unaided, fail to secure the objects 
<* that suit With regard to equitable pleas 
toe matter is now perhaps beyond the control 
of the judges, but in the matter of interroga- 
tes it is still in their hands. We should 
rejoice to see in practice a more liberal con- 
struction put upon the very wide words of the 
s *f tute, and interrogatories allowed to be ad- 
ministered in many cases in which they are 



not at present More liberality in allowing 
interrogatories would, we believe, be followed 
by several beneficial results. One of these 
would be to cast on the person interrogated 
the responsibility of replying or not as he 
might be advised. The effect of raising the 
objection to the question being put, and not 
bo its being answered, is, that the ingenuity of 
his advisers is taxed to find some means of 
escaping from questions to answer, or even not 
to answer, which might damage the case 
irrespective of its real merits. If the rule were 
to allow interrogatories in the first instance, 
the matter must go beyond the legal advisers 
and reach the party himself, and with the re- 
sponsibility of not answering thrown on him, 
the objections to answer and, in consequence, 
the obstructions to the working of the statute, 
would be greatly diminished. In some cases 
this view has been adopted, as in Oaborn v. 
The London Dock Company, 10 Ex. 698, and 
Chester v. WortUy, 17 C. P. 410, where inter- 
rogatories were allowed to be administered on 
the ground that the objection to answer should 
come frdm the party himself when he has been 
sworn. 

Were interrogatories allowed wherever they 
would facilitate the bringing of an action to a 
close, and the discretion of the Court exercised 
"for the purpose only of seeing that the pro- 
cess of the Court is not abused," all bond fide 
objections to answering would be open to the 
party interrogated, ana much more certainty 
would be introduced since an argument on the 
propriety of putting questions must, from the 
nature of the case, be more general than an 
argument on the propriety of answering them, 
as the latter will be referred much more 
closely to the particular case under discussion. 
We should thus avoid many of the conflicting 
decisions where a rule, adopted apparently to 
meet the substantial justice of a case, has to 
be modified to meet that ef a subsequent ease. 
It will be apparent that in a subject of so 
indefinite a nature and of such maginttude it 
would be impossible in our limits to do more 
than point out some of the most prominent 
advantages that would result from the change 
suggested. It certainly is a subject for regret 
that when the Legislature have been at the 
pains to offer the facilities for the disposal of 
actions, their efforts should in any cases, 
however few, be restricted or rendered nuga- 
tory by fanciful analogies and attempts to 
assimilate two dissimilar things.— Solicitors* 
Journal 

Lord Pembroke gave u nothing to Lord Say, 
which legacy I give him because I know he 
will bestow on the poor;'* and then, after 
giving equally peculiar legacies, he finished 
with " Item, I give up the ghost" 

Milton's will was nuncupative — that is, by 
word of mouth, he being blind at the time he 
made it Shakspere's was made in regular* 
form ; so was Byron's. 
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UPPER CANADA REPORTS. 

QUEEN'S BENCH. 
{8*po?Ud bp C. Roaufaos, Kaq., Q. C, MporUr to iU Cbiirf.) 

CbICHBSTU V. GOSDOR, LaOOUBJR AMD OaLMM. 

JEraminafon qf judgment dtUort—C. 8. XT. C. eft. 24, fee. 41* 
— J>br»» o/ order to OMuna. 

An order to commit under ConeoL Stat XJ. 0. ch. 24, see. 41 
mutt be Absolute, not conditional. 

A County Court judge being diamtJefied with anewsra of a 
judgment debtor on bin examination, ordered that be 
should be committed for six months unleaa he ehould 
forthwith give a negotiable note for the debt, made bj 
himself and endorsed by one 0. Held, that the order wee 
bad, aa being eundlUonaX 

Tb« deputy sheriff Joined with the attorney for the defen- 
dant in a plea justifying under inch order. Held, that 
the plea being bad at to the attorney, waa bad aa to bath. 
{Q.B„T.T.*>Yifc,lM6.} 

Declaration for assault and false imprisonment, 
** whereby the plaintiff suffered great pain of 
body and mind, and was exposed and injured in 
bis credit and circumstances, and was prevented 
from currying on his business, and was obliged 
to give to the defendants a promissory note for 
a large sum of money, and to procure bis sister, 
Charlotte Chi hester, to endorse the same, and 
incurred other expenses in obtaining his libera- 
tion from said custody and imprisonment." 

Plea, by the defendant Gordon, that before 
the said alleged trespasses, to wit, on the 18th of 
June, 1861, he, the said Thomas Gordon, in the 
County Court of the united counties of Peter- 
boro' and Viotoria, by the judgment of the said 
court recovered against the said plaintiff, Arthur 
Chichester, the sum of £88 2s. lid., and that 
afterwards, on the 18th of June, an execution was 
issued against the goods and chattels of the said 
Avthur Chichester thereon : that afterwards, to 
wit, on the 24th of March, 1868, an application 
was made on behalf of the said defendant, Thos 
Gordon, to R. M. Boucher, Esq., judge of the 
County Court of the county of Peterboro', being 
a judge having power to dispose of matters 
arising in the said court of the united counties 
of Peterboro* and Victoria, for a summons call- 
ing upon the said A. C, his attorney or agent, 
to shew cause why he, the said A. C., should not 
be examined before James 8mith, Esq , judge of 
the county of Victoria, vwd voce, upon oath, 
touching his estate and effects, and the manner 
and circumstances under which the said A. C. 
contracted the debt which was the subject matter 
of the action in which the said judgment was 
obtained against him, anA as to the means and 
expectations he then bad, and tta to the property 
end means he at that time had, of discharging 
the debt, and as to the disposal befnayfaave* 
made of any of Ms property. And afterward?, 
to wit, on the 81st of March, 1868, the said R. 
M. Boucher, judge of the eounty of Peterboro', 
nforemid, made an order for the examination of 
the snid A. C, pursuant to the terms of the said 
summons, no cause being shewn against it. 
And the said A. C. was afterwards examined be- 
fore James Smith, Esq., judge Of the county 
of Victoria, and on the 15th of May, 1868, the 
said R. M. Boucher, judge of the said county of 
Peterboro', as aforesaid, after calling upon the 
said A. C. by a summons, dated on the 6th of 



May, 1868, and after hearing him by his attor- 
ney, did order that the defendant be committed 
to the common gaol of tbe eounty of Victoria for 
six calendar months, unless he then forthwith 
gave to the said Thomas Gordon a negotiable - 
promissory note for the full amount of tbe debt, 
made by himself and endorsed by Charlotte* 
Chichester, payable in six months from the 9th 
of May, 1868, upon the grounds that the said 
A. C. did not at bis examination referred to in 
the said summons make satisfactory answers 
touching his estate and effects ; and under the 
said order the said A. C. was arrested— wbieh 
are the alleged trespasses. And the defendant 
avers that the said order is still in fall foroe and 
unrescinded. 

Plea by defendant Anthony Lacourse, in per- 
son, and James Gallon by Anthony Lacourse, his 
attorney, that defendant Gordon recovered judg- 
ment in the County Court of Peterboro', and 
Victoria (hb in the first plea), and proceedings 
upon said judgment were pending at the time of 
the dissolution of tbe union of the said eountie*. 
and no change of venue was directed in tbe said 
action. And after the dissolution of the said 
union, the said Gordon applied to Robert Maul 
Boucher, E?q., judge of the County Court of the 
oounty of Peterboro*, for an order that the said 
now plaintiff, who resided in the oounty of 
Victoria, should be orally examined upon oath 
before James Smith, Esq.. judge of tbe County 
Court of the county of Victoria, touching his 
estate and effects, Ac, (setting out the terms of 
the order applied for.) And the said first men- 
tioned judge made the said order, and said 
now plaintiff, upon notice of the said order, 
attended before tbe said James Smith, Esq , 
in pursuance thereof, and was then and there 
duly examined touching the matters in tbe 
said order mentioned, and his examination was 
duly reduced to writing by the said James 
8mith, Rsq M and was returned to the said 
first mentioned judge ; and the said first men- 
tioned judge afterwards, on the 7th of May, 
1866, then, on the application of the said Gor- 
don, and on reading the said examination, 
granted a summons calling on the said now 
plaintiff, his attorney or agent, to attend before 
him on the second day after service thereof, to 
shew eause why he should not be committed to 
the common gaol of the county of Victoria, or 
why a writ of capiat ad tatiifacitnduM should 
not be issued against him, on the grounds that 
he did not at his said examination make satis* 
factory answers touching his estate and effects, 
and that it appeared by tbe said examination 
that he had made away with his property in order 
to defeat or defraud his creditors, and on the 
grounds that in contracting the said debt he was 
guilty of fraud in concealing the fact that he had 
executed a confession of judgment in favor of 
his sister, upon which execution had issued in 
another eounty than in which the said debt was 
contracted, without the knowledge of the said 
Gordon. And the said now plaintiff was on the 
said seventh day of May duly served with the 
said summons, and on tbe second da/ after ser- 
vice thereof he duly attended in pursuance there- 
of, by his attorney, before tbe sail Robert Maul 
Bouoher, judge, as aforesaid, and tbe said Gor- 
don also attended by his said attorney, and tbe 
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Mid judge, upon hearing the said parties 
respectively by their Aid attorneys, was of 
opinion end decided that the eaid now plaintiff 
did oot at hie eaid examination make satisfactory 
answers touching hie estate and effects, and 
decided to eommU him foe six calendar months 
to the common gaol of the county of Victoria, in 
which county the eaid now plaintiff then 
resided; and the eaid judge was about to make 
so order for such oommittal, when the said now 
plaintiff proposed to give forthwith to the eaid 
Gordon, in satisfaction of the said judgmsot, a 
negotiable promissory note for the full amount 
of ths debt and costs in the said suit, made by 
the said now plaintiff and endorsed by Char- 
lotto Chichester, payable in six month* from 
the ninth daj of the said month of May, and 
requested that the said order for committal 
should be made for such oommittal in default of 
his forthwith giving the said note, and the said 
Gordon consented thereto. And the said Robert 
Maai Boueher, Esq., as such judge, then, npon 
each request and consent, made an order that 
the said now plaintiff be oommitted to the com- 
mon gaol of the county of Victoria for six 
calendar months, unless he should forthwith give 
to the said Gordon a negotiable promissory note 
for the full amount of the debt and costs in the 
•aid suit, made by himself, the said now plain- 
tiff, and endorsed by Charlotte Chichester, pay- 
able in six months from the ninth day of May 
then instant, upon the grounds that the said now 
plaintiff did not at his said examination make 
satisfactory answers touching his estate and 
effects. And a reasonable time elapsed for the 
•aid now plaintiff to give the said note, and he 
did not give the same, wherefore the defendant 
Anthony Lacourse, being attorney for the said 
Gordon, did as such attorney and on behalf of said 
Gordon deliver the eaid order vo the sheriff of the 
county of Victoria to be executed, and the defen- 
dant James Gallon was deputy sheriff of the 
county of Victoria, and did as such deputy sheriff, 
in obedience to the said order, and in execution 
thereof, gently lay hands on the said now plain- 
tiff, and took him into custody, and imprisoned 
him fa the common gaol of the said county of 
Victoria — which are the alleged trespasses. 

Demurrer to the plea of the defendant Gordon, 
on the following gremnda: 1. The plea does 
not shew that the now plaintiff, at the time of the 
order for bin examination and commitment, 
^ded within the county of Victoria. 
% 2. The summons and order for the now plain- 
tiff's oral examination, as granted, were not, nor 
*as either of them, in the form or otherwise aa 
prescribed by the statute in that behalf. 

8- The order for the commitment of the now 
plaintiff was told, as it was conditional, and em- 
bracing a condition which the judge of the County 
Court had no power to make. 

4. That the said order was not more than order 
tin; that is, that a commitment of the now 
plaintiff should be made unless he gave the note 
in said plea mentioned, and it does not appear 
that the said plaintiff did not give such a note 
M is mentioned in said order ; and the now plain- 
tiff could not be legally arrested under said order 
'"til it was first shewn to the judge that he had 
not complied with the conditions thereof. 



Demurrer to the plea of defendants Laoourse 
and Gallon on the same grounds, excepting the 
first. 

K. McKenwie, Q. C, for the demurrer, cited 
Ex parte Kinnin^ 4 C. B 607 ; Ablty v. Dale 
10 C. B. 61 ; Baird v. Storey, 28 U.C. Q. B. 624. 

Gvpnne, Q C, for defendant Gordon, C. S. 
P+lterwn, for the other defendants, contra, cited 
Andrew* v. Marrie, 14 Q. B. 17 ; 1 Wms. Saund. 
28 ; Ch, Pig., voL I, p. 698. 

Haqabtt, J., delivered the judgment of th 
court. 

Our judgment turns on one of the objections 
namely, that the order is conditional, and there 
fore the judge had no power to make it. 

This objection seems to us to be fatal. The 
statute in certain cases all owe the commitment 
of the judgment debtor, but we are unable to 
find any authority for ordering a commitment 
unless the debtor will perform some specified aot. 
The judge is not empowered to force the debcor 
to fiod security for the debt or any part thereof. 
On a review of the debtor's answers as to his 
estate, &o , the juflge may oommit or allow the 
issuing of a ca. ea. The committal must, we 
think, be absolute, and not to depend on the 
doing or tbe omitting to do any specific act. 

Mr. Gwynne argued that the committal was 
absolute, and the debtor would be at once liable 
to arrest thereon, but that it was defeasible on 
his giving the note endorsed as directed. We 
hardly see how this construction would much aid 
the plea. If arrested on this order, how was 
the debtor to avail himself of the privilege T The 
amount for which the note was given is not speci- 
fied, except by reference to the debt and costs in 
the suit ; no provision is made for his discbargo if 
he gave the note, &04 &o. We do not however 
read the order in the sense suggested by counsel. 

The case of Abley v. Dale, 10 C B 62. seems 
much in favor of the objection ; and also Ex 
parte Kinning, 4 C B. 607, and Kinning v. 
Buchanan, 8 C. B. 271. 

All these cases lead to the opinion that the 
order must be absolute : that if a debtor be 
ordered to pay at a future day or by instalments, 
he cannot be oommitted prospectively in default 
of his so paying ; he must be again given the 
opportunity of being beard against the depriva- 
tion of his liberty. If this order had been for 
committal unless he gave the note within a cer- 
tain number of days, it would be open to the 
same objections as a condition if he did not pay 
the debt within the same time. He may have a 
valid excuse for the omission, and is entitled to 
be heard. We cannot see how the order can be 
any better because it directs or provides for the 
rote being given forthwith. We hold the pleas 
to be no defence. 

Tbe plea by Gallon, the deputy sheriff, in 
p'eaded jointly with that of the defendant La- 
course. It differs materially from Bull en v. 
Hoodie et al. t 13 U C. C.P. 126. There the sheriff 
justified separately, shewing an order of commit- 
ment good on its face, and he was protected. 

By the rules of pleading it seems that if the 
officer join with another defendant to whom his 
defence does not also apply; he loses his protec- 
tection— I Wms Saund. 28, note 2. •« If two or 
more join in a defence which is a sufficient justi- 
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fication for one, bat not for the o there, the pie* 
U bed as to all ; for the court cannot sever it." 
So in Andrew v. Jfcrrw, 1 Q. B. 17, Lord Den- 
roan, in giving judgment, speaking of a case in 
WUlee 122, says : " In that ease the officers of 
the court chose to join in pleading with the 
party, and set out the whole proceeding* : having 
done that, unnecessarily for them, they were of 
course bound by the defeots apparent on their 
plea," to. So in Phillips v. Bin*, 1 Strange, 
609 ; Smith v. Bovchitr, 8 Strange* 993. See 
also Chitty PI. 7th ed., toI. I., p. 698. 

Judgment for plaintiff on demurrer 



Null v. MoMillak. 

Actio* again* J. P^-Nobb* of actio*- Proof of puuhimp 
conviction. 

inure a magistrate acts clearly In excess of or wltbotit 
Jurisdiction, he li oovertbeleM entitled to notice of action, 
anion the bonaJUks of hit antduet he disproved, but tbe 
plaintiff stay require that question to be left to the Jury, 
and if they find that he did not honestly believe he was 
acting aa a magistrate he baa no claim to notice. 

A notice describing the plain tiff '■ place of abode as " of the 
township of Garafraxa, In the county of Wellington, 
laborer,* without giving the lot or eonceation, Hdd. »affl- 
dent 

To prove the quashing of a conviction on appeal to tbe 
Quarter S ea tl ona. It is sufficient to prore an order of that 
court directing that the conviction shall be quashed, the 
conviction Itself being in evidence, and the connection be- 
tween it and the order shewn. It Is not peottsary to make 
up a formal record, for the Statute Cannot Scat U. C. ch. 
114, enabhjs the Court of Q. 8. to dispose of tbe conviction 
by order. 

[Q.B.,T.T.,18ooV] 

The declaration contained three counts. 

1. For assault and false imprisonment. 

2. That defendant being a J. P., falsely and 
maliciously, and without reasonable and probable 
cause, issued a warrant, by virtue of which he 
caused the plaintiff to be arrested and imprisoned. 

8. That defendant being a J. P.; having caused 
the plaintiff to he brought in custody before him. 
as mentioned in tbe last count, did as sueb justice 
falsely and maliciously, and without reasonable 
or probable cause, convict the plaintiff of a charge 
then and there preferred against him, after the 
plaintiff had been legally acquitted of the same by 
a bench of magistrates then and there having 
jurisdiction in the premises, and afterwards falsely 
and maliciously, and without reasonable or proba- 
ble cause, did as such justice issue his warrant, 
and caused the plaintiff to be arrested and im- 
prisoned in tbe common gaol for twenty days. 

Plea— Not guilty, by statute, Consol. Stat. U.C. 
ch. 126, sect. 1,9, 10 & it. 

The case was tried at Guelph, in March, 1866, 
before Richards, C. J. 

The notioe of action was produced, and service 
of it was admitted. It was headed " To John 
Alexander MoMillan, of tbe village of Fergus, in 
the county of Wellington, one of Her Majesty's 
justices of tbe peace in and for tbe said county 
of Wellington," and was signed 4 * James Fletcher 
Cross, of Prince of Wales' Block, St. Andrew's 
Stteet in the village of Fergus, in the county of 
Wellington, attorney for the said James Neill, 
of the township of Garafraxa, in the county of 
Wellington, laborer." 

Evidence was given that one James G. Allan 
had, on tbe 19th of -Tune, 1865, made a complaint 
before defendant against tbe plaintiff, for having. 



while under hire to him as a servant for a term* 
ending on the 1st of January, 1867, on the 17tb 
June left his employmcn\ and refused to return. 
On this the defendant issued a warrant to appre- 
hend the plaintiff and bring him before defendant 
or some ooe or more of tbe justices of the peace 
for the said county. On this warrant the plain - 
tiff was arrested on the following morning, and 
was brought before tbe defendant and three other 
justices of the peace, namely, Messrs. Cattauach. 
Coll, and Munger. Allan and a person named 
Smith gave evidence, tbe substance of which was 
written down by defendant. His written state- 
ments were produced. After hearing the evidence 
the justices consulted together, and the defendant 
further wrote as follows ; *' Ordered that the case 
be dismissed with oosts ; and on the vote being 
taken there were for the dismissal of the case 
'♦James Cattanach, J. P., moves, 
44 George Munger, J. P., seconds, 
44 Henry Cull, J. P., Toting for, 
"John A. McMillan, J. J., dissenting." 
The three former justices were called as wit- 
nesses, and all agreed that this was a true * tene- 
ment of what occurred. They also stated in eff-e; 
that after this was so entered the defendant sjiuI 
he thought they had come to a wrong decision, 
and that if a similar case were brought under 
his consideration, and there were twenty mapi* 
trates sitting, he would take the matter in his 
own hands, and act upon his own opinion inde- 
pendent of their judgment. One or two of the 
justices, said to him, " If it is your intention to 
do so in future, you oau do so at present," and 
defendant asked if they would give him their 
consent in writing to dispose of ;the case as he 
thought fit. They refused, one of them Baying 
they had already disposed of it The room had 
been cleared of all persons but the justices when 
they began to consult, and while this discussion 
was going on defendant was still waiting. The 
other persons were then oalled in, and defendant 
read over the decision which had been come to 
by the three, and then read further, as follows: 
44 But after the matter bad been further talked 
over, James Cattanach, J. P., and Henry Cull. 
J. P., gave their consent to allow John A. Mc- 
Millan, the presiding magistrate In tbe case, 
liberty to decide in accordance with his own 
judgment in the matter Allan in rt Neill ; and it 
is thereby ordered that the defendant pay a fine 
of one dollar and the costs, amounting to six 
dollars, forthwith, or in default to be imprisoned 
in the common gaol at Guelph for tbe sprioe of 
twenty days, and that he, the said James Neill. 
is still a servant of the complainant .la met* 
Allan." 

•• (Signed) Johh A. McMillan, J. P." 

Tbe others on bearing this objected, saying 
that was not their decison : that the decision wa* 
that the case was dismissed. Defendant replied. 
44 Too late," that the court was dismissed ; and 
be pioked up the minute book and the statutes, 
and left the room. 

The constable said he had the plaintiff io 
charge on the first warrant until he got a second, 
dated the 20th of June, on which he arrested the 
plaintiff and too}c him to gaol. This second war. 
rant was issued by defendant under his hand and 
seal. Defendant told the constable as he left the 
room after reading the decision that he gave tbe 
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plaintiff three hours to pay the money, and the 
constable was to keep him in charge. 

It was proved that Garafraxa is one of the 
largest townships from east to west of any in 
Canada, being about twenty miles long and con* 
tains several villages. 

It further appeared that on the 22nd of Jane 
the defendant was served with notice that the 
plaintiff appealed against this conviction, and an 
order under the seal of the Court of Quarter Ses- 
sions, and signed by the clerk of the peace, was 
produced. It was as follows : 

"In the Court of General -Quarter Sessions of 
the Peace for the County of Wellington. On the 
twelfth day of September, in the year A.D., 
1865. 

" James Gibbie Allan against James Nelll. On 
the case being called, and notice of appeal proved 
and heard, it was ordered by the court that the 
conviction of James NefYI be quashed, with costs. 

" [Seal] (Signed) Thomas Sattkdbbs, 

"Clerk of the Peace. 

"Office of the Clerk of the Peace, Guelpb, 
March 19, 188*. 

The clerk of the peace also produoed the 
minute book of entry of proceedings at the Court 
of Quarter Sessions on the 12th of September, 
1865. The following is a copy : 

" In the Court of Quarter Sessions for the 
eonnty of Wellington, At a general Court of 
Quarter Sessions of the Peace for the county of 
Wellington, held at Guelph on Tuesday the 12th 
day of September, in the year of our Lord one 
thousand eight hundred and sixty-five, pursuant 
to statute. 

"Present, Archibald McDofald, Esq., County 
Court Judge, chairman, James Hough, David 
Allan, John Beattie, James Loughrem, Esquires, 
justices of the peace for the county of Wellington. 

"The following appeal was entered: James 
Gibbie Allan against James Neitt, Master and 
Servants Act. James Neill appellant. 

"The service of uoticc of appeal was admitted. 
The order of court was, that the conviction of 
lames Neill be quashed with costs. 

•• Thomas Saitvdbbs, Clerk of the Peact." 

Mr. Saunders stated there was no jury empan- 
elled. There was no trial on the merits. 

The defendants counsel took several objections, 
which were afterwards renewed in this court 

For the defence, Allan, the employer of the 
plaintiff, was called, and gave evidence, to sus- 
tain the conviction as actually made by the 
defendant, ahowing that Neill was under an 
Agreement to serve him, and left against the will 
of Allan. He further said, that what made him 
force plaintiff was that plaintiff said Allan owed 
kirn $23, and Allan said he did not owe him ; and 
that's what made Allan take plaintiff up Allan 
twore he believed it was defendants doing the 
warrant was issued in the first instance. 

The learned judge told the jury that if they 
were satisfied that the defendant issued the war- 
rant of commitment in good faith, intending to 
■ct as a magistrate, they should find in his favor 
°a the first and second counts. If not satisfied 
that he was acting in good faith, to find for the 
plaintiff on the first count and for defendant on 
the second, and in that view the learned judge 
inclined to think they might also find for the 
plaintiff on the third count As to this count, he 



told the jury that if the' defendant issued the 
warrant of commitment after the other magis- 
trates in his presence had declared that they had 
dismissed the complaint with ousts, then he issu- 
ed it without reasonable or probable cause, and 
they should find for Che plaintiff if they thought 
the defendant acted maliciously. If on the third 
count they thought the plaintiff entitled to a ver- 
dict, they should say whether Neill committed 
the offence charged against him, and if so they 
might, according to the statute, limit the verdict 
to three cents. 

The defendants counsel excepted to the charge. 

The jury found for the plaintiff, damages $100, 
and said they did not think the defendant honest. 
1y believed he was acting as a magistrate at the 
time. The plaintiff elected to take the verdiot 
ob the first count, and the verdict was so entered 
for him, and for the defendant on the second and 
third counts. 

In Easter Term M. C Camera Q. C., obtain- 
ed a rule nisi for a nonsuit, or for a new trial, 
the verdict being contrary te law and evidence, 
and for misdirection, and the reception of impro- 
per evidence ; the misdirection being in leaving 
it to the jury to eay Whether the defendant 
believed whether he was acting as a justice of 
the peace, when the evidence shewed, and the 
learned judge should have ruled, that he was so 
aoting, and the plaintiff having failed to prove 
malioe a nonsuit or verdict for the defendant 
should have been directed ; and in ruling that the 
notice of action was sufficient, and that there was 
legal evidence of the quashing of the oonviction 
under which the plaintiff was imprisoned ; and 
in telling the jury that the plaintiff having 
been acquitted by three magistrates, the defen- 
dant had no right to convict the plaintiff, although 
no record of such acquittal was made ; and in not 
telling the jury that no legal evidence of the 
acquittal against the record ef conviction was 
given, and- that (he conviction was legal r and the 
reception of improper evidence being in admitting 
evidence of the minute book of the Quarter Ses- 
sions to shew the quashing of the conviction, 
without any formal record of the judgment or 
decision having been made up, and no legal or 
formal record of suoh proceedings being produced. 

In this term Robert A. Harrison shewed cause, 
citing Wedge v. Berkeley, fi A. ft B. 666; Osborn 
v. €hnoK 8 B. ft P. 651 ; James v. Saundsrs, 10 
Bing. 429; MeOanoe v. Bateman, 12 C. P. 466 
Moron v. Palmer, 18 C. P. 638; EetHwell v. toy* 
lor, 16 U. C. Qi B. 279: Connors v. Darting, 26 U. 
C. Q. B. 541 ; Rsx v. Bains, Gomb, 86T ; Tay. EV. 
2nd ed., tecs. 1890, 1391, 1408, Tldd. Prac. 28. 

M. C Cameron, Q. C, shewed cause, citing 
Rtu v. Ward, 6 G. * Ft 868 ; Mex v. Smith, 6 B. 
ft G. 841 ; Rsx v. Bellamy By. * Moo. 172 ; Pr+ 
ridge v. Woodman, 1 B. ft C. 12; 27a**Mm* v. 
Grove, 8 Q. B. 997; Kirby v. Simpson, W g*. 
868; WeUor v. To**, 9 East, 864. 

Drapkb, C, X, delivered the judgment of the 
Court. 

The first question that arises regards the notice, 
whether under the tacts appearing the defendant 
was entitled to it, and if so was the notice served 
defective. 

When the act of a justice of the peace Is *?$er 
clearly in excess of jurisdiction or an act 
within his jurisdiction, he wilt nevertheless 
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entitled to notice, unless it be established to the 
satisfaction of a jury that he did not bond fide 
intend to act, or did not before he was acting, 
within his jurisdiction. He may aot professedly 
as a justice, using the forms of proceeding in that 
charaoter, and yet do that whioh he is folly con- 
scious he has neither power or authority to do, 
but which under the influeneo of sinister motives 
he is resolved to do. 

Still, at the trial of an action brought for such 
an act he may set up a olaim to notice and if it 
has not been proved may ask the judge to non- 
suit. We apprehend the judge will not assume 
that the defendant acted bond fide, and in a case 
coming within the letter of the second section of 
the act for the protection of justices (Ooosol. 
Stat. U. C. eh. 126) he would, as a matter of law, 
rule that the defendant was entitled to notice ; 
but the plaintiff has the right to require that the 
question of bond fide* should be submitted to the 
jury, and in Wedffe v. Berkeley, 6A.&E. 663. 
Lord Denman, C. J., eaid that if tho jury found 
against the defendant on that point, he should 
say notioe would be unnecessary. In this case 
that question has been submitted to the Jury, and 
they have answered it adversely to the defen- 
dant. 

In Bazdditu t. Gram, 8 Q. R 997, the plain- 
tiff did not ask to have this question submitted 
to the jury, and in Kirby v. Simpson, 10 Ex. &>S, 
the aot was held to eome within the first section 
of the statute, and then he is entitled to notice; 
and in Prettidgt r. Woodman, 1 B. & C. 12, 
where the justice acted upon a subject matter of 
complaint over whioh he had no authority, but 
which arose out of his jurisdiction, he was also 
entitled to notioe. But it is difficult to see upon 
what ground of reason or justice a magistrate 
who does a wrongful aet, and who (as this Jury 
hare found) did not honestly believe he was aot- 
ing at the time as a magistrate, osa claim the 
protection whioh the legislature intended for 
justices of the peace acting in the execution of 
their duty. Although there are diota in some 
eases, which are not wholly consistent with our 
conclusion, we have, on full consideration, adopt- 
ed the opinion expressed by Lord Denman, that 
after the finding of the jury this defendant bad 
no olaim to notice of action. 

But we hare also considered the objection to 
the notioe given, namely, that the diecriptioa of 
the place of abode of the plaintiff, as endorsed 
thereon, is not sufficiently particular. He is de- 
scribed as " of the township of Qarafraxa, in the 
county of Wellington, laborer/' 

The nearest ease to the present which we have 
seen, is that of Oeborn v. Chuff h 6 B. & P. 561 ; 
where the description of the place of abode wob 
A. B., "of Birmingham," and the court held it 
sufficient. We fully appreciate the distinction 
between the oompaoineas of a town and the 
extended surface of a triangular township, per- 
haps twenty miles long, and on the side opposite 
the apex as much as twelve, and within whioh 
there are three or more villages, and yet we 
think it probable that Birmingham contained 
more houses, and a larger population, among 
which it would be as difficult to find an individual 
laborer as in Qarafraxa ; bat this consideration 
does not in our mind outweigh the observation of 
Lord Alvanley, that if the place endorsed on the 



notice be the true place of the (plaintiff's abode, 
it lies on the defendant to shew that such des- 
cription has not afforded him the opportunity of 
taking advantage of the aet, i.e., by ten J en ng 
amends. It is urged that the lot and concession 
should be added to shew the place of abode, but 
a mere laborer might, especially in harvest time, 
be changing from one lot to another, and when 
it is remembered that the attorney's place of 
abode or business is minutely given, and that the 
amends may be made to him, and that under sec. 
60 of the Common Law Procedure Act of 186$, 
further information as to the plaintiff could be 
enforced from his attorney, there appears no 
good reason for so rigid a construction of the act 
as is contended for. We have no wish, and no 
right, to narrow the protection given by the 
statute in any particular, but its general pro- 
visions are so wide that we are not called upon 
to extend them by construing the words 4 » place" 
of abode, we think we are taking the right eoarae 
in holding that If there be a literal complin nc*. 
coupled, as in this case, with that which shew* 
that the defendant could not have been prejudice* 
as to the opportunity of tendering amends, it 1» 
enough. 

Then ae to the evidence of the quashing of th* 
conviotion, ch. 114 of the Conaol. Stat. U. (\ 
eiaots see. 1, that an appeal ehall lie in certain 
casee of summary convictions before justifies to 
the Court of Quarter Sessions, •« and audi court 
shall at such sessions hear and determine the 
matter of such appeal, and make such order- 
therein, with or without coats to either party, ae 
to the court seems meet " Chapter 75 gives an 
appeal to the Quarter Sessions in a case suoh ae 
was before the justices in this oase. 

It sufficiently appears that the eonvfotion of 
the plaintiff on whioh the defendant relies, waa 
returned to the Quarter Sessions. The olerk of the 
peace produced in evidence at the trial the Infor- 
mation, conviction, and notioe of appeal with 
affidavit of service. It was his duty to file the 
justice's return among the records of his office, 
and, as I have expressed my opinion in another 
case, when so filed, the conviction became one of 
suoh records.* The order above set out wns 
produced under the seal of the court, ae woll *» 
the original minute book. There were, ae the 
clerk of the peace swore, no other documents 
filed in his office relating to this matter. The 
defendant relied on the conviction as his protec- 
tion, because it was not proved to be quashed. 

The case of Reyina ▼. Teoveley. 8 A. <x E 806 ; 
appears to us to have a material bearing on this 
question. There the Court of Quarter Session* 
had on appeal quashed an order of removal sub- 
ject to the opin ion of the Queen's Bench, and to 
prove that an order of removal was discharged 
on appeal at a previous sessions many years 
before, the original sessions book containing those 
proceedings was produced. No other record but 
that book was kept. The minutes of each ses- 
sion were headed with an entry containing the 
style and date of the sessions and the names of 
the justices in the usual form of a caption, and 
it contained a statement of the subject of the 
appeal and the order made on hearing it, and at 
the end of the proceedings of the session it was 

♦ Sm Graham ▼. McArihwr, 26 U. 0. Q. B. 484, note a. 
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signed. *• By the Court. J. C. C'erk of tie Peace." 
The Court of Queen's Bench hel«J thU was proper 
evidence of thnt former order of fissions. 

The evidence in oar case was not ao decisive 
ii> one particular, namely, that no other record 
«as kept of the proceedings ezoept the minute 
hook, though there was no suggestion or pretence 
that there was any other ; nor was there evidence 
i.f any practice in the Court of Quarter Sessions 
of receiving that book as evidence. And there is 
also a well settled distinction between proving 
the record of a different court from that in which 
the evidence is offered and a record of the same 
court. A court will look at its own minutes 
when sitting under the same commission, when 
toother court would require more formal proof, 
sad the plaintiff in this case has to prove the act 
or order of the Quarter Sesaions. 

It might be going to far to hold that the min- 
ute book of the Quarter Sessions produced at 
this trial was sufficient proof per *e of the quash- 
ing this conviction, for it was not proved that no 
other or more formal record was kept although 
thu entry had ao apparently proper caption, aud 
was signed by the clerk of the peace. A dif- 
ferent rule would no doubt prevail as to indict- 
ments, verdiots, and judgments, in criminal mat- 
ters at the Quarter Sessions, bnt this is a par- 
ticular statutory jurisdiction oonferred, and not 
referred to in the commission of the peace, nor 
esistiog at common law. We l»y no means wish 
to be understood as holding it to be sufficient, 
especially if the further proof were added that in 
praetice no other record is kept or made up ; but 
we do not feel compelled to rely upon it, for the 
statute authorizes the Court of Quarter Sessions 
to dispose of the appeal '*by suoh order as to 
the court shall seem meet." There is indepen- 
dent proof of the conviction and of the appeal ; 
the decision on the appeal is all that ren.aius to 
be proved ; and an order to the form of which 
us an order of court no exception has been taken, 
which is sealed with its seal and signed by its 
clerk, is produced, by which it is ordered that 
the conviction of the plaintiff be quashed with 
costs. We think this is sufficient. 

The eases relied on for the defendant on this 
point are answered by Lord Denman in the judg- 
ment referred to, and WUI&nu, J., said. "No 
instance hae been adduoed in which it has been 
held necessary to make up a formal record of the 
judgment of Quarter Sessions on an sppeal. It 
is said that, if such an adjudication might be 
proved as it was here, a judgment of transpor- 
tation might be proved in the same manner ; but 
the indictment with a minute endorsed upon It 
would be no proof of a valid judgment, for rea- 
sons which do not apply to this case. And in 
the case of an indictment for perjury," (referr. 
M to Rex v. Ward, 6 C. & P. 866, which was 
cited by Mr. Cameron,) " the possibility of the 
offence having been committed would depend 
upon the court having had jurisdiction ; conse- 
quently there mnst, in that instance, be such a 
record as would shew jurisdiction. But here 
the whole question was as to the order made at 
sessions. n 

In modern times the legislature have' relaxed 
the strictness of the rules of evidence as to proof 
^judgments, convictions, &o. A certificate con- 
taining the substance and effect only of the 



indictment and conviction for a previous felony, 
purporting to be signed by the clerk of the court 
or other. officer having the oustody of the records 
of the court where the offender was first convio- 
ted, shall, upon proof of the identity of the per- 
son of the offender, be sufficient evidence of the 
first conviction, without proof of the signature 
or official character of the person appearing to 
have signed the same, although the consequence 
to the offender would be a muoh severer punish- 
ment.— (Consol. Stat. C, ch. 90, seo. 73.) 

We do not think we should require a greater 
amount of proof than that of an order of sessions 
directing that the conviction in question should 
be quashed, the conviction itself being also in 
evidence, and the connection between it and the 
order being shewn, and in fact not disputed. 

We think this rule should be discharged. 

Rule discharged. 



COMMON PLEAS. 



Reported by 8. J. Vavxoogbvk, Em. M. A., Barrkkr-at 
■ totheObwt) 



L*w % BeforterL 



Au.an v. Pamkb. 



Kxecuirr qft*ecutor—Qm*>L 81qU. V. O. cft.16, at 



Bdi % affirming the judgment of the county court, on de- 
murrer to the replication aet out below, that an executor 
of aa estcatcr represents the original testator, and Is 
property proceeded against on a claim against bin. 
Uuder Consol. Btat U. C. ch. 16, a 1, the renunciation 
of probate by one of two or more executors Is peremp- 
tory and cannot be recalled on the deaUt of the acting «*• 
senior or executor*. 

[O.P,T.T.,18WJ 

This was an appeal from the decision of the 
judge of the oounty oourt of the eounty of 
Front* aeo. 

The plantiff seed in she oourt below upon a 
writ requiring the defendant to appear and shew 
cause wby the plantiff should not have execution 
against the defendant, as executor of the last 
will and testament of George Okill Stuart, deceas- 
ed, of a judgment whereby the plantiff, on the 
26th of December, 1862, in the said oounty court, 
recovered against Thomas W Robinson, as exeo- 
utor of the last will and testament of the said the 
Rev. George Okill Stuart, $267 66; and he 
alleged that Thomas W. Robinson departed this 
life on the 6th of May, 1866, and by his last will 
and testament appointed the now defendant his 
sole executor, who bed accepted the said execu- 
torship and the executorship of the said George 
Okill Stnart, and prayed that execution of the 
said judgment might be adjudged to him against 
the defendant. 

The defendant pleaded that the very reverend, 
George Okill Stuart by his last will and testamentr 
did appoint his son, George Okill Stnart who. 
still survived, and the said Thomas W. Robinson,, 
his executors. 

The plantiff replied that probate of the nsto 
will and testament of the very reverend George* 
Oakill Stewart was granted to Thomas V. Robin- 
son alone, the said other executor having previ- 
ously renoonoed the executorship. 

To this replication the defendant demurred, 
assigning for eanse that the defendant could* u^ 
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become the executor of the said George Okill 
Stuart, deceased. 

The learned judge of the court below, after 
hearing the parties on the demurrer, was of the 
opinion that under the Consolidated Statues for 
Upper Canada, ch. 16, 8. 1, the renunciation of 
the co-executor of Thomas W. Robinson made 
him as great a stranger to the will of the very 
reverend George Okill Stuart as any other person 
in no way named in or connected with the will. 
■ and be gave judgment accordingly for the 
plaintiff. 

The grounds of appeal were covered by the 
last one stated, that although the defendant was 
executor of Thomas W. Robinson, one of the ex- 
ecutors of the very reverend George Okill 8tuart, 
yet he was not thereby the exeoutor of the said 
George Okill Stuart. 

la Trinity term last, P. McGregor, for the de- 
fendant the appellant :— * 

The defendant hae ne objection to act as exe- 
cutor under the will of the original testator, if he 
be the proper person in law to assume the office: 
he will act if it is determined he oan act as suoh 
executor 

In the case. /» the goods o/Badenach, deceased, 
10 Jur, N. S. 621, foui executors bad been nam- 
ed, probate was granted to one, reserving right 
to grant probate to two of the others, the fourth 
having renounoed. Before renunciation, however, 
that executor had intermeddled in the estate. 
He applied afterwards for probate and to have 
the renunciation declared invalid- It was stated 
that under the old practice the course would have 
been to apply for leave to retract the renunciation, 
but by the Imperial Act 20 <fc 21 Vie. oh. 77, s. 
79, an exeoutor who has onoe renounoed o*n no 
longer retract suoh renunciation, and therefore 
it was necessary the renunciation should be de- 
clared an invalid aot. The judge ordinary thought 
there was nothing in the statute to prevent his 
allowing a retraction according to the old praotiee; 
that the renunciation was invalid, because the 
party having intermeddled could not renounce. 
He, therefore, vacated hie renunciation, and al- 
lowed him to take probate. He referred also to 
Williams on Executors. 6 Bd. 262 ; 2 Bl. Com. 
606, 

S Richards, Q.C., contra :— 

Where there are two executors, and power has 
been reserved to one, who survives his oo-execu- 
utor, to come in and prove, if he do not appear 
to a citation, the grant will go as if his name had 
not appeared in the will, and the executors, if 
any, of the acting executor, will be the represen- 
tatives of the original testator. In the goods of 
Nodding, 2 S. <fe T.16, is in effect this case, ex. 
oeptiog that the renunciation of the eo-exeootor 
in this case more particularly oast the burden on 
Parke, as exeoutor of the acting executor of the 
original testator .* In re Lerimer, 2 8. & T. 471, 
Parke, as proving Robinson's will, became in law 
the executor of the Rev. G. 0. Stuart : Wahkford 
t. Wank/ord, I Saik. 299; Williams on Exeou- 
tors, 222-4, 

A WiLsour, J., delivered the judgement of the 
court. 

The statute referred to by the learned judge of 
the county court, which is an exact transcript of 
the Imperial Aot before mentioned, Is as follows: 



11 Where any person after the commencement 
of this act renounces probate of the will of whioa 
he is appointed executor, or one of the executors, 
the rights of such person in respect of the execu- 
torship shall wholly cease, and the representation 
to the testator and the administration to his 
effects shall and may without any further renun- 
ciation go, devolve and be oommited, in like 
manner as if such person had not been appoint- 
ed executor." 

The renunciation by the co«executor of The*. 
W. Robinson opei&ted against him, therefore, 
41 as if he bad not been appointed executor, 1 ' in 
which case Thos. W. Robinson remained, as a 
consequence, as If he alone had been executor. 

The pleadings show that Robinson proved the 
will of the original testator, and that Parke, the 
defendant, is Robinson's exeoutor, and that he 
has accepted both the executorship of Robinson 
and the original testator. There is no longer 
room to doubt, in suoh a case, that Parke is in 
law the proper representative and executor of 
George Okill Stuart. 

If Stuart's will had not been proved. Parke, an 
Robinson's executor, could not have proved it, 
and therefore he oould not have been toe executor 
of Stuart's will ; but it was duly proved, and 
there is no difficulty of that kind in the way of 
Ms aoting. 

The former rule, that one of two or more* ex - 
eoutors renouncing was nevertheless entitled on 
the death of tho executor who had proved, to 
retract his renunciation and to procure probate 
— Rex v. Simpson, 8 Bur. 1463 ; House v. Lord 
Petre, ISalk. 811 — is now by the new law en- 
tirely changed. 

In Salk. 811 it is said , "But in another mat- 
ter the common lawyers and the civilians disa- 
greed. The common lawyers held, that where 
there are several executors, and one renounces 
before the ordinary, and the rest prove the will, 
by the common law he who renounced may at 
any time afterwards come in and administer, 
and, though he never aot during the life of his 
companions, may come in and take on him the 
execution of the will after their death, and shall 
be preferred before any executors of bis compan- 
ions ; but the civilians held that by the civil law 
a renunciation is peremptory. " 

The object of the late legislation was to adopt 
the more reasonable rule of the civil lawyers, 
and to make the renunciation peremptory. 

The appeal will be dismissed with costs. 



Mams (otvioial assiqheb) v. Babwqtoh . 
(adkini8tbat0b. ) 

At*tU quanta— Final judgment— Regularity and imou- 

btriif in wriU agavnn Umax and goods fhajfftiHtm 

without bow— Debt and damages— Practice, 

The pUtntlfl, me official assignee, raad defendant as adminis- 
trator, on a promissory note payable to W. or fearer. 
Defendant pleaded plots admmikravtt prater goods not 
■ufllcieDt to satisfy a judgment outstanding. PlatatlfT 
replied. eonfi«slng the plea, and prayed judgment and 
his damages, la of assets quando. Tbt pleadings were 
thus entered on the roll, together with a second prayer of 
judgment for plaintiffs oVM, Ac Then followed the jnd*> 
meat as for damagm*nm& a suggestion that intestate di«t 
seised of lands, me. and a prater that the amount reeorer«< 
might he levied of the lands. A jt. fa against good* 
lesnod on 10th February, m for damages raeorered, vhiHi 
was retnraed no goods, and on the 20th February nJL/a. 
lands Issued, which spoke merely of th* amount recovered. 
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Th«re had been no order of reference to the Master to 
esrtrtsin the amount nor ray as*eskiu«nt by a Jury, dot 
toy «oi. fa. to riviulre a* to good* : 

ftici, on application to eet aside tue jwlgoients and writs, 
that the jOiUroent was a filial Judgment, and that no 
reference or an»*»m*t>t Was requisite. 

Briti. also, that the writ against good* on a Judgment of 
»*et* q*and» was irregular, there having been no Writ of 
fti/a, or revivor; but that notwlthstandttur, the writ 
againet html* was not Irregular, as the record shewed there 
wre nn exwl*. 

/Mo\ aU*\ that the proceedings on thesoggeetlMi were regu- 
lar, without any leave to enter snch suggestion or judg- 
ment thereon ; and that the discrepancies between debt 
■ad damage* were mere defects in form, and amendable. 

Oaort, whether any suggestion of lands at all was 
requisitj 1 

TCI P., T. T., 18S6.] 

In Etster term last F. Osier obtained a role 
dlling on the plaintiff to shew cause — 

1. Why the judgment herein entered on 19fh 
of February, 1866, and the writs fieri facias 
fcjtaiudt goods and against lands issued thereon 
>iiould not be set aside with costs, for irregu- 
.arity, on the following grounds : 

Because the judgment was a final judgment 
;u assumpsit and not in debt, and was not signed 
t>.r default oi plea, but after the filing and ser- 
*::e of an admission of the defendant's plea and 
<■:' a prayer of judgment for the plaintiff's dam- 
tees ; yet there was no order tef erring it to the 
Master to ascertain the amount of damages to 
which the plaintiff was entitled and for which 
the judgment was to be signed, uor were such 
•iuuftges assessed by a jury or ordered to he 
calculated by the Master ; and it did not appear 
from the judgment, or from any papers or pro- 
ceedings filed in this suit, how or by what 
authority the damages were ascertained, or 
judgment signed. 

2. Why the fieri facias against goo Is and the 
theiiff'e return thereto should not be set aside 
sod quashed on the further ground, that the 
t«>d writ was issued on a judgment of assets 
qmndo mccidcriat before any writ of revivor or 
tare facias bad been issued on the judgment, and 
because the said writ did not follow the judgment 

3. Why the writ at fieri facia* against lands 
<*f the intestate, Eli Gorbam Irwin, deceased, in 
the hands of the sheriff of the united oouuties of 
York and Peel, should not be set aside ou the 
farther grounds, that no proper writ of fieri 
facia* against goods was ever issued or returned 
herein to ground such fi. fa, against lands, and 
that the writ against lands did not follow the 
judgment on which it purported to be issued. 

m 4. There was no award of judgment or execu- 
tion on the roll of judgment, which warranted 
the writ of fieri* facia* against lands until the 
return of an execution regularly issued against 
loeoe, and that there wee no award of judgment 
on the suggestion entered on the roll. 

5 Why the said suggestion and all subsequent 
proceedings had thereon should not be set aside, 
** aforesaid, on the ground that the said sugges- 
tion was entered on the roll without the leave of 
the court or a judge, and that there was no award 
of judgment thereon. 
In Trinity term last Lrith shewed cause: 
The judgment was a judgment by default, as 
for want of a plea displacing the right of action, 
and consequently was final, and no reference or 
Cessment was requisite.— C. L. P. A. sees. 67, 
14V ; Wms. Bars. 6 Ed. 1794; SickU* v. 
AuHiini, 10 U. C. Q. B. 206, per Draft, C. J. 



The discrepancies as between debt and dam- 
ages are immaterial, since under the G. L. P. A. 
it need not appear either in the writ, the declara- 
tion, or the judgment, what is the form of action : 
sees. 9, 78, 76, 240; and although the form of 
execution given by the rule of court uselessly 
keeps up the distinction, it is not peremptory, 
and may be departed from. — Lowe v. Steele, 15 
M. & W. 880. 

The discrepancies are amendable as mere form. 
—Bmsley r. McKensie, 9 U. C Q B. 569 ; Short 
t. Coffin, 6 Burr. 2780; Hall*. Thornton, 9U.C. 
C. P. 260. 

Even though the fi. fa. goods be irregular, 
still the fi. fa. against lands is regular, and may 
well have issued without any prior writ against 
lands, as the record shews there were no goods, 
and so there was no necessity for any sheriffs 
return of no goods. To hold that a writ against 
goods must precede tire writ against lands would 
be to preclude the plaintiff from all execution, 
since under the Bngtmh practice no writ against 
goods can issue until a return to a set. fa. that 
there are goods, and tans, if there never were 
goods, the plaintiff oowrd never reach lands.— 
Wms. Exrs. 1807. 

The suggestion was proper without leave nf 
the eourt, and no judgment was required there- 
on— Mein v. Short, w U. O. C. P. 244, 11 TJ. C. 
C P. 480; Hogan ▼. Morriseey, 14 U. C. C. P. 
448. 

No suggestion at all was required, lands being 
made subject to the same remedies and process 
for satisfaction of debts as goods, under 6 Geo. 
ch. 7, seo. 4, 27 Tie., eb. 16, and no suggestion 
is ever made or required in regard to goods. 
Such suffgeetron, if made, Is not traversable— 
Mein r. Short, 9 U.G. C.P. 244, per Draper, C. J., 
and so no judgment U required thereon. 

Oiler, contra :— 

The fi. fm. e gainst goods here could not b e 
rightly Issued without a tei. fa.\ Ooodiitle d 
MurreU r. Badtitle, 9 Dowl. 1009. 

Forms of actions are not wholly dispensed 
with— Kingan v. Hall, 24 TJ. C. Q. B. 248 ; Bunt 
v. McArthur, 24 U. C. Q. B. 254. 

The judgment here was only interlocutory, 
and an assessment or computation should have 
been had or made before final Judgment oould be 
entered— 11 ay ward v. Radcliffe, 4 P. & F. 500 ; 
Crooks v. Dickson, 15 TJ. C C.P. 628. The fi. fa. 
against the goods was irregular — C. L. P. Act, 
s. 810; Arch. Pr. 11th ed. 1122, 1182 ; 2 Saund. 
219. 

It is not contended that If the plaintiff could 
rightfully issue an execution against lands, it 
was necessary to issue one first against goods ; 
perhaps, a fi. fa. against goods need not hare 
been issued — 27 Vic. ch. 15. 

Judgment should have been signed here, as in 
Gardiner y. Gardiner, 2 O. 8. 620 ; Holton v. 
Macdonald, 12 U. C. C. P. 246 ; ffooan v. Moris- 
sey, 14 0. C. C. P. 441. 

The suggestion of lands oould not be rightly 
made without the leave of the oourt or of a 
judge, and judgment should have been signed 
on the suggestion.— Watson v. Quitter, 1 1 M. & 
W. 760. 

A. WiLSOir, J. delivered the judgment of the 
oourt. 
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The judgment roll shews that the plaintiff 
owed the defendant on a promissory note, made 
by the intestate, payable to T. B. Wakefield ot 
bearer, in the sum of $800 and interest, one 
year after its date ; and that the insolvent was 
the bearer of the note at the time the attach- 
ment was issued against him. 

The defendant pleaded pUne adminutravit 
prater, and an outstanding judgment greater 
than the goods on hand 

The plaintiff eenfessed the truth of the plea, 
and prayed judgment and his damages of assets 
quando. There is a subsequent prayer of judg- 
ment and his said debt, together with his da- 
mages by him sustained, as well on occasion of 
the detention thereof, as for his costs of suit to 
be adjudged to him, to be levied of the goods, 
Ac , quando. 

Then there is the entry of judgment, that the 
plaintiff do recover the sum of $404.64 for bis 
damages, and $26 95 for his costs, to be levied 
of the goods, &c, quando; and then follows the 
suggestion that the intestate died seised of lands 
and tenements and entitled to the equity of re- 
demption of lands and tenements ; and a prayer 
that the amount so reoovered be levied of the 
lands and tenements and equity of redemption 
of lands and tenements, of and to whioh the 
intestate died seised and entitled. 

From the position of parties to the note, there 
was no privity of contract between the intestate, 
who was the maker, and the insolvent, who was 
not the payee, but the bearer of it merely ; mod 
it cannot be inferred in any way that there waa 
such a privity between these parties aa would 
entitle the insolvent to sue the intestate in debt ; 
If an I. 0. U. be produced, the person producing 
it is presumed to be the person to whom it is 
payable ; but it may be shewn that the person 
producing it ia not the one to whom it wae given, 
but ia only the assignee of it.— Curtit v. Richard; 
1 M. h G. 46. Here it requires no extraneous 
evidence to shew that the insolvent and intestate 
wete not parties in immediate privity ; for it is 
apparent on the face of the instrument sued 
upon, and therefore dsbt in its teohnioal form 
could not be brought by the insolvent against 
the intestate 

By the C. L. P. Act, sec. 9, the form or causa 
of action need not be mentioned in the aummone ; 
and by sec. 65, judgment ia final, on default ef 
appearance to a specially endorsed writ. 

8ec. 67 enaota, *< If the cause of action in the 
declaration be for a claim which might have been 
specially endorsed, and in the event of no pie* 
being filed and served, judgment shall be final, 
and execntion may iaane for an amount not ex- 
ceeding the amount endorsed on the aummone, 
with interest and ootte, which coats shall not be 
more than if the plaintiff had made such special 
endorsement and signed judgment for non-ap- 
pearance." 

By see. 146, ** No rule or order to oompute 
shall be issued." 

By sec. 147, " In aotiona where the plaintiff 
seeks to recover a debt or liquidated demand in 
money, the true cause end amount of which have 
been stated in the special endorsement or in the 
declaration, judgment by default shall be final" 

By sec 149, "No writ of enquiry shall issue 
to a sheriff in cases of judgment by default; but, 



except in cases where the judgment is final, the 
damages shall be assessed by a jury." 

By sec. 161, "When the damages sought to 
be recovered are substantially a matter of calcu- 
lation, the court or judge may direct the amount 
for which final judgment is to be signed, to be 
ascertained by the Clerk of the Crown and 
Plena." Ac. 

In all caaes, therefore, where debt could have 
been formerly brought and the judgment waa 
final, and execution issued without computation 
or assessment, and in all cases where the plain- 
tiff proceeds by special endorsement, or could 
have done so, and in the latter case the declara- 
tion ahews a olaim whioh could have been speci- 
ally endorsed for, the judgment is now final, 
without regard to any form of action. 

This is the substance of the above enactments, 
and it is stated to be the practice whioh ia pur- 
sued upon them — Arch. Pr., 11th ed. 975. 

Crooks v. Dickson has no application in this 
case, for that waa a suit carried en against a 
defendant beyond the jurisdiction of the court, 
and the summons, therefore, waa not and could 
not have been specially endorsed. 

There ia no queation but that the plaintiff 
might have proceeded by a specially endorsed 
writ, and there is no question but that the cause 
of action in the declaration ia for a claim wales* 
might have been apecially endorsed for. 

There has not in every aehae been, in the 
words of the statute, " no plea filed and served ;" 
but praotically there is no pka> for the plaintiff 
haa confessed the truth of the one pleaded, and 
seeka nothing in opposition to it, and he submit* 
to acquit the defendant in respect of all asset* 
to the present time, and to look to future aaaet* 
only and to landa. There is nothing whatever 
now in issue: the demand not being denied is 
admitted by the defendant. 

We think in such a case the plaintiff may take 
a final judgment. 

The judgment, therefore, being final, there ia 
no occssion for a reference for an assessment. 

The plaintiff should not, however, have taken 
more costs "than if he had made a special en- 
dorsement, and had signed judgment for non- 
appearance." Perhaps he has not done so, and 
$26 96 may be the proper allowance in such a 
case. No queation of this kind was raised, nor 
was it argued that the defendant was entitled to 
his costs, he having individually succeeded ou 
the record. 

The first ground of the rule we decide against 
the defendant 

The second ground, we think, is maintainable 
in form, because the present state of the record 
shews the plaintiff ie excluded from suing out 
any writ againat goods and chattels. 

The third ground we decide against the defen- 
dant, because the plaintiff is entitled to aa exe- 
cution against lands, as there are no goods to be 
levied upon. If it were not so, and if he had 
first to issue an execution against goods, whioh 
execution he cannot get, it would be an absolute 
and perpetual denial of justice to him, which we 
should correct, if the plaintiff were refused his 
writ by an inferior court, and which we should 
be especially careful to avoid ourselves. 

The provision of law, that execution sheu'd 
not issue against lands until the return of an 
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execution against goods, baa not been violated in 
spirit or substance ; for botb parties bare agreed 
on the record tbat there are no goods attainable 
b? the p'aintiff. The purpose ot tbe act has 
therefore been fully answered. 

Ubiju* ibi remedium is a maxim directly appli- 
cable in this ease. 

The fourth and fifth objections are not sustain- 
able. The suggestions has been entered on the 
roll in pursuance of a much better considered 
node of proceeding than formerly prevailed. 
Tbe present Chief Justice of Upper Canada, in 
the case referred to, has distinctly established on 
the most satisfactory grounds, the reasonable- 
ness and propriety of this course, in place of 
replying lands, with which the representative has 
nothing to do, and which usually ended in the 
useless form of a judgment by default for want 
oft rejoinder to it ; the effect of which, it might 
perhaps been argued, was equivalent to an aban- 
donment of the plea of plene administravit ; for 
jodgmeat for default of rejoining is in many 
eases the same as a judgment for not pleading, 
tad the plena are thus got rid of. 

The ease has not arisen yet making it neces- 
sary to consider whether even a suggestion is 
required, and when it does, tbe person objecting 
to the want of it may find he will have very 
wwb to do to sustain his argument. 

We do not think the judgment or writ against 
tads should be set aside for any mere formal 
defaolt : the plaintiff should probably amend the 
roll, by striking out that part of it whioh awards 
judgment to him " for his debt and damages for 
tbe detention thereof," whioh is strictly an entry 
in a proceeding in debt technically, whioh this 
action is not, and by making bis writ conform to 
the judgment and to the form provided by our 
rale of court. See. 240 does not apply to such 
a case as this, but only to eases where a debt 
technically is sued for. 

We think the rule should be discharged with 
coats, excepting as to tbe second ground of objec- 
tion, with the costs of such part of the rule to 
be paid by the plaintiff. 

Rule accordingly. 



COMMON LAW CHAMBERS. 
{SeporUd b* He»T O'Baisir, As., BarrisUratrlmw.) 

Thi Qtrna v. Boon 

Qmvktio* far insnient behaviour to magistrate — Several 
t*ntetkmi— flow periods of imprisonment to run —Vk- 



AMtooim mas *mrieted three mwD obm the nine day 
far insolent conduct to a naglHtrate on the bench, and 
detained In prison under three several warrant*, all dated 
th» wine day. tbe periods of imprisonment io tbe two last 
<*Na«eixang from tbe expiration of tbe one preceding It, 
*w the first to be computed ' from the time of bin arrival 
art delivery lby the bailiff ] into your [the gaoler's] ens- 
WytbenoeibUrard.- 

&*, u, lt tbe magistrate bad a right to convict and to sen- 
too* for continuing periods, but tbat the periods of 
Imprisonment, depending on tho will of the officer , who 
**» to deliver him to the gaoler, were uoeerUla, aod pri- 
Moer w« therefore enftU»l to bis discbarge. 

[Chamber*, l&ib December, 1866.] 

A writ of habeas corpus was issued to the 
keeper of the common gaol of the County of 
Waterloo, commanding him to have before tbe 



presiding judge in chambers the body of James 
Scott, detained, cfco. 

Tbe gaoler accordingly returned that the pri- 
soner was in custody under three several war- 
rants of commitment, which were annexed to 
the return, and are as follows : 

(1) •* To the keeper of the common gaol, &e. 
Reoeive into your custody tbe body of James 
Soott herewith sent you by me, Alfred Boomer, 
Esquire, one of Her Majesty's Justices of the 
Peace in and for the said county, and convicted 
by me the said Justice with cot tempt aud inde- 
oent behaviour, by Insulting and obstructing me 
the said Justice iu tbe due execution of my 
office as such Justioe as aforesaid, and for say- 
ing in the presence and hearing of me the said 
justice, whilst on the bench, that I the said Jus- 
tice was a «rasoal and a dirty mean dog,' and 
using other words, and making efforts to pre- 
vent tbe due administration of justice ; and him 
the said James Scott detain in your ou-tody in 
tbe gaol aforesaid for the space of ten days, to 
be computed from the time of his arrival and 
delivery into your custody thenceforward, for 
his contempt aforesaid. 

*< Qiven under my hand and seal, at the village 
of Linwood, in the oounty aforesaid, the twenty- 
eighth day of November, in the year of our 
Lord one thousand eight hundred and sixty-five. 
(Signed) "A. Boomer, J P." [l s.] 

(2) " To tbe keeper of the oommon gaol, &o 
Reoeive into your oustody the body of James 
8cott, herewith sent you by me, Alfred Boomer, 
Esquire, one of Her Majesty's Justices of the 
Peace in and for the said oonnty, and convioted 
by me, the said Justioe, with contempt and inde- 
cent behaviour, by insulting and obstructing me 
the said Justice in the due execution of my 
office as such justioe as aforesaid, and for say- 
ing, in the presence and hearing of me tbe said 
justice, whilst on tbe bench, and after being 
duly convioted by me the said justice of a former 
c jo tempt, that I the said joatioe was ' a damned 
lousy scoundrel,' and similar opprobrious epi- 
thets, as well as endeavouring to prevent the due 
administration of justioe, and him the said James 
Scott detain in your oustody in the gaol afore- 
said for the space of ten days, to be computed 
from tbe time of the expiration of a former 
warrant of commitment for a similar offence, and 
numbered one (1), thenoeforward for suoh his 
contempt." 

(Asms daU.) 
(8) "To the keeper of the oommon gaol, Ac 
Reoeive into your custody the body of James 
Soott, herewith seat you by me, Alfred Boomer, 
Esquire, one of Her Majesty's Justices of the 
Peace in and for the said oounty, and convioted 
by me, the said justice, with oontempt and inde- 
cent behaviour, by insulting and obstructing me 
the said justice in the due execution of my 
office as such justice as aforesaid, and for say- 
ing in tbe presence and bearing of me the said 
justice, whilst on the bench, and after being twice 
duly convicted by me the said justice of similar 
contempts, that I the said justice was ' a con- 
founded dog/ and similar opprobrious epithets, 
as well as endeavouring to prevent the due ad- 
ministration of justice, and him tbe said James 
Soott detain in your custody in the gaol afore- 
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said for the splice of ten days, to be computed 
from the time of the expiration of a former 
warrant of commitment for a similar contempt, 
and numbered two (2), thenceforward rbr such 
his contempt." 

(Sam* date.) 
The discharge of the prisoner was asked for, 
ob the grounds that the magistrate had no au- 
thority to commit the prisoner for the offences 
charged, or to mako the two last periods 
of imprisonment commence at the termination 
of the one preceding it, and that the time for 
whioh he was to be imprisoned was uncertain, 
and that therefore the convietion was bad. 

J. Wilson, J.— There is no doubt the magis- 
trate had power to commit for contempt under 
the circumstances stated in this commitment, 
and if the same violent conduct was continued 
he had the right to commit again and again as 
he did ; so too it was lawful for him in his sen- 
tences, upon his second and third adjudications, 
to make the period of imprisonment for each of 
them begin at the termination of the former im- 
prisonment. — ■ 4 Burr. 2577-8 ; 1 Leaoh, 536 ; 
Chitty Gr. Law, 718. By a well-known rule of 
law, every judicial act is supposed to happen at 
the first instant of the day it takes place: it 
follows that the imprisonment of this man would 
have been deemed to have commenced at the 
beginning of the day on which he was adjudged 
to be imprisoned, and he would have been en- 
titled to his discharge, not at the same hour of 
the day he was brought to prison, bnt on the 
first opening of the prison on the day after his 
imprisonment expired. — 9 Kxoh. 628-62. By 
another rule of law, the period of his imprison- 
ment must be certain, not depending upon the 
will of the officer.— 1 Gbitty Cr. Law, 701 ; 8 
Burr. 1962. Here he baa been adjudged to be 
imprisoned ten days on the first judgment for 
contempt, from the hour at which the oonstable 
delivers him to the keeper of the gaol, and eaoh 
of the two succeeding periods of ten days are 
to commence from the hoar of the day at whioh 
the former period of imprisonment expires. 
Now when the constable could or mirfht have 
taken him to prison is wholly contingent upon 
his action as regards the imprisonment on the 
first conviction, whioh is thereby made uncer- 
tain ; and as the other periods of imprisonment 
depend upon the same contingency, they are also 
uncertain. The prisoner is, therefore, entitled 
to bis discharge for want ef certainty in the 
periods of imprisonment imposed upon him for 
these several offences. 

He is accordingly discharged from custody. 



IS THE MATTER OF HuOH MoKlNXON, A PBISONEB 
CONFINSD IN CL08S CUSTODY IX TUB COMMON 

Gaol or thi Coumtt of Wemtwobtk. 



Bkb&u carpet— When aJHavOf may be received— SubetUuted 
warrant— OmJHcttng warranto— Charge ©/ auauU and 
beating and conviction of aggravated asMuU— Admission 
to baa pending application for dncharge. 

It appeared on an application for a habeat corpui that the 
Information laid beflbre a pottos magistrate and warrant 
to apprehend wen for a* eesanltiag aad beathur* hat It 
was disputed whether upon the examination and trial this 
was ail the charge made, or whether he was not then 
charged with an aggravated assralt; and whether, when 



to pleaded ewltty, he did *e to the fiwaer or the Utter 
charge; numerous- contradictory affidavit* were filed. 
Four several warrants of commitment were in the gaoler's 
hands, opoo one at least of which the nrleoaer was de- 
tained in custody. They were all for the same offence, 
one baring been from time to tine substituted tor the 
other. 

fcievr*, whether, or how fksr or Ibr what purpose affidavits 
can be received against a oonvicttua or warrantor com- 
mitment valid on the lace of it. 

A judge cannot enquire into the conclusions at which the 
magistrate arrived If he had Jurisdiction over the offence 
charged and leased a proper warrant upon that charge, 
but may enquire into what that charge was, or whether 
there was a charge at all. 

Con. Stat Gen, cap. 9, probably applies only to common 
assaalte.ee. 

A chana of assaulting and beating is not a charge of aggro 
vated assault, and a complaint of the former will not sus- 
tain a eonvietioa ef the latter, though, when the parcr 
isberere the magistrate, the chares of aggravated assault 
may be made in writing aad followed by a eonvietioa 
therefor. 

Under doubts as to the law, and on the disputed ftst*. ta» 
prisoner was admitted to hail, pending thaappVloaUoo Jbr 
has discharge, which was to he renewed in Term. 

[Chambers, December, 1865.] 

A summons was granted on the part of the 
prisoner, calling upon the Attorney General, hia 
agent, and the committing magistrate, to shew 
cause before the presiding judge in Chambers, 
on the first day after service, why, upon the 
grounds disclosed in the affidavits and papers 
filed, a writ of habeas corpus should pot issue 
in this matter out of the court of Queen's Bench 
for the prisoner. 

The application was based on the following 
affidavits and documents: 

1. The information and complaint of William 
Gillespy, taken on oath before Mr. James Cahill, 
Esq , police magistrate of the oity of Hamilton, 
this 27tn day of November, 1865. The said 
informant said, that on the 27th day of Novem- 
ber Inst., at Hamilton aforesaid, Hugh McKin- 
non did assault and beat deponent without cause. 

2. Warrant in the first instance teoiting the 
information that Hugh McKinnon, on the 27th 
day of November instant, at Hamilton aforesaid, 
did assault and beat Won. Gilleapy without cause, 
and directing McKinnon to be apprehended and 
brought before the polios magistrate to answer 
unto the aaid information, and to be further dealt 
with according to law. 

8. The commitment reciting the information 
" for that MeKinnoa did on the 27th day of Nov., 
1866, in the city of Hamilton, assault and beat 
William Gillespy, contrary to the statute in such 
case mads and provided, and was adjudged by 
me to be committed for the said offence to the 
common gaol of tho county of Weatworta, at 
Hamilton, there to be kept for the space of si* 
months, and pay the sum of one hundred dollars 
for fine ; commanded the keeper of the gaol to 
secure the said Hugh MoKinoeu into yeur cus- 
tody in the said j*U, and him there safely keep 
for the apace of six mouths, and until Uhe afore- 
said amounts shall be paid," dated the 27th of 
November, 1866. 

4. The affidavit of David McKinnon, who said, 
that on the 4th of December ioat., he attended 
for the prisoner at the polioe office in Hamilton, 
and demanded a oopy of the information and of 
the warrant in the first instance, and that he 
obtained the copies before mentioned from the 
chief of polioe. 

6. The affidavit of Wm. M on die, keeper of 
the gaol, which stated that MoKinnon was de- 
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Bwed Into gaol on the 27th November last; 
tod is still a prisoner, by virtue of a warrant of 
commitment, a copy of whioh ia beforo men* 
timed. 

6. The affidavit of Hugh MoKinnon, the pri- 
weer, wherein he swore that he was arretted on 
i eharge of assault and battery, to which he 
pleaded guilty ; and thereupon, to his astonish- 
aeat, the said James Cahill sentenced him, as 
shewn by the warrant of commitment referred to. 
Tbtt he committed such assauK In the heat of 
passion, and because Gillespy refused to retract 
certain language be had caused to be published in 
* certain public newspaper, of and concerning a 
brother of hia, and which deponent, previous to 
Mieh assault, told him was greatly ineorreet. 
That upon his trial ho did not plead guilty to, 
nor was ha over tried Cor or ashed to plead 
to any other charge than that of assaulting and 
beatiag the said William Gillespie, upon the occa- 
sion aforesaid, and that had any other oharge 
tan preferred against him for the cause afore- 
«id, he should not bare pleaded guilty thereto 
before the said James Cahill. 

Robt. A. Harruon, for the Attorney general 
"d the police magistrate, shewed cause ; he 
taoded ia several new warrants, wbioh bad, since 
ta first warrant, been issued by the police magis- 
trate, and contended that a sufficient cause of de- 
tainer appeared in such new warrants, if the old 
m should be held to be defective, and that a 
jadge in Chambers could not look behind or 
feyood the warrant, because he had not the 
means of procuring or enforcing the return of the 
aeeessary papers before him as the court had. 

That the information stating an assault and* 
btttiog, was not inconsistent with the fact of the 
complaint being for an aggravated assault, and if 
eo, the whole proceedings were regular. 

That it must be presumed, as the police tnagis- 
tote aammerily disposed of tkecaee, that he did 
** with the consent of the accused, and that all 
the requisites ef the Consol. Stat, for Canada, 
cb - 105, s. 2, were duly complied with by him, 
tat if not so, they are shewn to have been fully 
cuapUed with by the polios magistrate in the 
substituted warrants now produced. 

That it must be presumed the police magis- 
b*te was sitting in open court under the 80 see. 
of the statute, when be adjudicated upon the 

CM*}. 

That the emerge in the substituted warrants is 
**«ed in the very language of a. 1, tub-sec. 4 ef 
^tMMute, that McKinnon didoommitan nggra* 
*ted assault in and upon William Gillespy, by 
Q *kwf«l)y and maliciously iaflioting upon him 
grievous bodily harm, and it is quite sufficient to 
follow the language of the statute. 

That although the new warrants impose beyond 
the six months, the term of two months impri- 
sonment ia case the fine of $100 be not sooner 
P*id, the police magistrate was justified in im* 
Powtrg it coder s. 16 of the Act, without regard 
10 *oy distress for the purpose of levying it. 

And it is not to be presumed that there were 
U* means of satisfying a distress. 

The warrants put in were to the following 
"fcet— there were four of them, marked reepec- 
f*ty A. B, U, D,— Mr. Cahill states that A was 
lo *gM with the gaoler en the 28th of November, 
*°d C and D on the 7th of tbi* present month. 



Warrant C is the same as the copy of the one 
before mentioned, produced by the prisoner. 
Warrant A, after stating the oharge as for an 
aggravated assault, &e., proceeds in this manner : 
44 And the said Hugh MoKinnon, after hearing the 
substance of the oharge against him, and having 
consented to my deciding upon the charges sum- 
marily, and having pleaded guilty to such charge, 
he was then and there duly convicted of the said 
offence, and I did thereupon," &o. 

The punishment awarded is stated to be six 
months imprisonment, $100 fine, and two months' 
imprisonment after tbe expiration of the Bix 
months, if the fine be not paid. 

Warrant D would seem to be the last one, and 
the one in whioh it appears tbe magistrate rests 
the detainer. It ia as follows, and where it differs 
from warrant B, is pointed out ; the parts of it 
italicised are in D, but not in B. 

Copy of warrant D : — 



-} 



To all f or any of the Con- 
stable*, j-o. $c. 



Canada. 

City of Hamilton, 

to wit: 

Whereas, Hugh MeKinnen, of Hamilton, afore* 
said, was this day oharged before me, James 
Cahill, Esq., Polio© Magistrate, in and for the 
City of Hamilton aforesaid, and ex-offlcio one of 
Her Majesty's Justices of the Peace, in and for 
tbe said City and County, on the oath of William 
Gillespy; for that tbe said Hugh McKinnon did, 
at Hamilton aforesaid, on the 27th day of No- 
vember instant, commit an aggravated assault in 
and upon the said William Gillespy, by unlaw- 
fully and maliciously inflicting upon tbe said 
William Gillespy, grievous bodily harm ; and 
whereas, I did, before the examination of wit- 
nesses for the prosecution, and before calling 
upon him the said Hugh McKinnon for any state- 
ment which he might wish to make, state to htm 
the substance ef tbe said oharge, and did then 
ask him, the said Hugh MoKinnon, " Do you con- 
sent that the oharge against you shall be tried by 
me, or do yon desire that it shall be sent for trial 
before a jury at the Recorder's Court at HamU* 
ton *" And the said Hugh MoKinnon having con- 
sented to my deciding the oharge summarily, and 
having pleaded guilty to the said charge, I did, 
thereupon, en tbe day last aforesaid, at Hamil- 
ton aforesaid, upon hie plea ef guilty, and upon 
the oaths of the said William Gillespy, and other*, 
convict him of the said offeece ; and I did ad- 
judge him, tbe said Hugh MoKinnon, for his said 
offence, to be. imp ri s o ne d in tbe common gaol of 
the County of Wentworth, at Hamilton aforesaid, 
for the space ef six months from the day afore- 
said ; and I did adjudge him, the said Hugh Mc- 
Kinnon, for his said offence, to pay the sum of 
one hundred dollars as fine, to be paid and ap- 
plied, according to law ; and tf the taid turn of 
one hundred dollar* were not paid forthwith, I 
ordered that the eum should be levied by dietre** 
and tale of fas pood* and chattel* of the eaid Hugh 
McKinnon, and in default of a *uJM*nt autre**, 
I adjudged the $aid Hugh McKinnon to be impri- 
soned in the said common gaol [in warrant B, 
14 after the expiration of the said six months, 
for the further space of six months, unless," 
&o.,] for the space of six months, unless the said 
sum of one hundred doUara were sooner paid. 



*S6— Vol. II., N. S.] 
C. L. Cham.] 



LAW JOURNAL. 



[December, 1866. 



Iff re Joetn MoKikvok. 



[C. L. Cham. 



These are therefore to ooannand you, and every 
of you, to take the said Hugh MoKinnon, end 
him safely convey to (be said oommon gaol at 
Hamilton aforesaid, and there deliver him to the 
keeper thereof, with tbie -precept ; and I do hereby 
command yon, the said keeper of the said ceas- 
mon gaol, to receive the eaid Hngh MoKinnon 
into yoor custody, and 1here safely keep him for 
the space of six months fivst above mentioned. 

[After six months, Warrant B proceeds:— 
44 And also, after the expiration of the said six 
months, for the further space of six months, 
unless the said sum of one hundred dollars shall 
be sooner paid, and for so doing, this shall be 
yoor sufficient warrant"] 

Given under my hand and seal, the twenty-, 
seventh day of November, in the year of oar 
Lord, 1 866, at Hamilton, aforesaid. 
(Signed) Jams Cahal. 

Police Magistrate, r «. 
Hamilton. L L - 8 -J 

James Paterson for the prisoner. 

The information states an assault and beating 
— nothiog more. The charge was therefore laid 
under the Gonsol. Stat. C , cb. 91, sees 87, 88, 
and by that Aot the maximum pnnisbment is a 
fine of $20, including costs, and the maximum 
period of imprisonment is by s. 41, two months, 
in case the fine be not paid. 

This is the statute under which the magistrate 
really proceeded when be took the information, 
and issued his warrant to apprehend, and this 
is the offence of and for whioh he was in fact con- 
victed, as appears by bis warrant of commitment 
first issued, although he attached to it the pun* 
ishnent affiled by oh. 105, for the offences therein 
specially provided for. 

This latter statute confers enlarged powers 
over certain specified offaueea, and to confer 
jurisdiction, under the statute, the offence must 
be one really within it aud must be actually 
so laid ; the information should have stated, in 
the very words of the Aet, if the offence justified 
it, and if the magistrate proposed to aot under 
it, that the party had committed an aggravated 
assault, and it should have set out the means, 
nature and particulars of it, ae required by the 
statute, by adding the statutable words, •« by 
unlawfully and malioiously inflicting upon Gil- 
lespy some grievious bodily harm ;" for an aseault 
is not necessarily an aggravated assault, the lat- 
ter is something more than an assault 

The prisoner pleaded guilty to the charge made 
against him. and that was an assault and beating 
merely ; if more was meant than was charged, 
it was unfair to him not to explain it to him 
before pleading, for he did net mean to plead 
guilty to an aggravated assault This was an 
excess of jurisdiction by the magistrate, and it 
may be shown by affidavit Reg. v. Shaw. 28 U 0. 
Q.B. 616, and Meg. v. Munro, 24 U. C Q. B. 44. 

The warrant should have stated that the magis- 
trate stated to the prisoner the substance of the 
charge before the examination of witnesses, and 
before calling on him to make any statement to 
the charge, and that the magistrate should also 
have asked the prisoner whether be consented to 
be tried in that summary manner, according to 
seo 2 of the statute. 

The warrant should also (to have shown com- 
plete jurisdiction in the magistrate) have set forth 



that the poliee magistrate had under the 80 see. 
of the statute acted in open court. These words 
must mean something. 

The charge of making an assault oa and beat- 
ing Wm OiUespy is not sufficiently certain. Reg. 
v. Cruse, 8 CAP. 541. 

The magistrate had no authority to impose the 
two additional months imprisonment without first 
attempting to levy the fine by distress, Consol. 
Stat of Canada, ch. 103, s. 67, and following 
sections, and Slater v. Wells, U. C. L. J. 

[Since this argument the parties were heard 
again, in consequence of some papers whioh the 
police magistrate had handed to the judge, net 
having been given by him to the counsel, under 
the belief that they were only copies of some of 
the proceedings which the parties had before 
them. 

When it was discovered that they were not 
copies, but new materials, the judge sent them to 
the agent of the Attorney general, and requested 
him to thew them to the prisoner's counsel, that 
they might be answered. They were accordingly 
answered, and a second argument was bad in the 
case, upon these additional papers ] 

The papers submitted were to the following 
effect: 

" The examination of W. Gillespy, of Hamil- 
ton, in the said county, labourer, taken on oath 
this 27th day of December, 1865, before Mr. 
James Cahiil, polioe magistrate, in the presence 
and hearing of Hngh MoKinnon, who is charged 
this day before me, the said justice ; for that he, 
the said Hugh MoKinnon, on the 27th day of 
December instant, at Hamilton aforesaid, did 
commit an aggravated assault, by unlawfully and 
malioiously inflioting upon him, the said Wm. 
Gillespy, grievous bodily harm. The defendant 
was asked by me,— 

" Do you oonsent that the charge against you 
shall be tried by me, or do you desire that it 
shall be sent for trial by a jury at the next Re- 
corder's Court of the City of Hamilton T And 
the defendant requested that the matter should 
be disposed of by me, in a summary manner, and 
pleaded guilty to the charge. The defendant 
then made a statement, and the complainant 
thereupon requested to be sworn," and he was 
examined, all of whioh ia set out and W. Turn- 
bull and James C. Egau were also examined as 
witnesses, and the examinations conclude, " fined 
$100, and six months in gaol." Wm. GilleBpy 
then made affidavit that the prisoner " did plead 
guilty to having committed an aggravated assault 
upon me, as alleged in the papers hereunto attach- 
ed, and did consent that the charge should be 
summarily disposed of by the police magistrate, 
after baring had the oharge read to him, and 
being asked if he was willing the same should be 
so disposed of." 

Wm. H. Nicolls made affidavit to the same 
effect. 

The polioe magistrate made affidavit *' tbat 
the annexed is a true oopy of the examination 
taken in this matter, on the 27th day of Novem- 
ber last before me. 

" That I did, before the trial and examination, 
read over to Hugh McKionon the charge, and 
addressed to him the words exactly as they are 
mentioned in the paper annexed. 
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"That the laid McKinnoa did plead guilty to 
the aggravated assault, as stated and alleged in 
the paper annexed." 

The affidavits in answer ate as follows :— 



Hugh McKinnon says,— 

" It is not trne that I was charged with er plead- 
ed gwilty to an aggravated assault ; for had I been 
charged, I never would hare oonsen ted to be tried 
by James Cahill, nor would I bare pleaded guilty 
thereto. 

"That the charge contained in the warrant on 
ehkh I was arrested was read to me, and I was 
uked if I was guilty or not guilty of the offence 
m charged against mo ; that the charge so read 
to me was, that I had assaulted and beat Wm. 
Gilleapy without just oaose, and that such charge 
I eoasented should be tried by him, and to which 
I pleaded guilty." 

Adam Wilsov, J.— I assume that acoording to 
the practice in England, which we follow, a judge 
in Chambers has, at the Common Law, power to 
iuua a writ of habeas corpu* in cases which are 
Dot within the SI Car. II. 

That statute applies " to criminal or supposed 
criminal matters" only, except treason and felo- 
»y, and it applies to the eases of persons confined 
before trial, or it may be also, as Mr. Justice 
Patterson said in 7 Q. B. 1010, to the case of 
persons confined who have been tried. 

If the writ be at Common Law, affidavits may 
perhaps be received (lb.) — but not if under the 
rtttnte of Charles, for that statute confers no 
power to receive them. Affidavits, may, perhaps, 
be received to show that no such sentence has 
ton passed as represented, but not to impeach 
foe sentence —(A) 

Affidavits may, perhaps, be received as to mat- 
ter of fact, but not of law, per Wightman, J., p. 
1012. A commitment by a magistrate, by way of 
Punishment, ie bad, if it be not for a time certain. 
**• v. James, 6 B. ft Al. 894. Affidavits were 
received, in Be Eggmgton, 2 E. ft B. 717, to show 
tat the arrest was made on Sunday. So also, to 
"how that tho prisoner was privileged from arrest, 
& parte Baking 16 C. P. 77 ; see also, The Queen 
J. The Board of World of St Olavee, 8 B ft R 
&29 ; i n re Bailey, 8 E. ft B. 607, the unreversed 
ftntence of a court of competent jurisdiction 
oast be presumed to be correct, otherwise we 
'taaid in effect be sitting as a Court of Appeal 
without the power of reversing the judgment, In 

n- —case, 10 Q. B. 602. When the 

Proper remedy U by writ of error, a habeas corpu* 
vill not be granted, In re Dunn, 6 C. B. 216; 
'« re Reynold*, 8 Jar. 192; 1 D. ft L. ; a habeas 
****** was granted on a commitment, under an 
order of sessions, confirming a magistrate's con- 
rietion. 

The warrant was assumed to be in accordance 
*ith the conviction, as no conviction was pro* 
dueed— (/6 ) 

It would seem the conviction may be pro- 
faced, Rex v. Elwell, 2 8. N. 794 ; Hex v. Taylor, 
' D <fc R. 622 In Ex parte Cross, 2 H. ft N. 864. 
A substituted warrant, seventeen days after the 
Biking of the original warrant, whioh was defec- 
t"e, was allowed and held sufficient; the writ of 
faotat eorpu* was thereupon discharged, on the 
Hthority of The Queen v. Richard*, 6 Q. B. 926. 
« was said to be doubtful if affidavits could be 



used to show what did not appear on the proceed- 
ings. In re Smith, 8 H. ft N. 227, was a similar 
case. In this last case, an affidavit wan not 
allowed to be used to show tbat the offence had 
not been committed within the jurisdiction of the 
magistrate, " the decision of the magistrate for 
this purpose being final," though it might atill be 
open to the party to raise the objection in an 
action against the magistrate ; the statement that 
the amended warrant was delivered by the same 
magistrate who delivered the first, shews that it 
was in substitution of the first In Caron Wilson's 
case, 7 Q. B. 984, affidavits were not admitted to 
show the oourt had decided against law ; see 
also Erevan's case, 10 Q. B. 492. In the matter of 
Phippe, 11 W. R. 780 Q B., the first warrant was 
dsfeetive, because not sealed. After the rule nisi 
was issued, an amended sealed warrant was put 
Id the officer's hands, and upon this being shown, 
in answer, the rule was discharged; the court 
assumed the two warrants to be for the same 
offence, and that the latter was substituted for 
the former one. In the Queen v. Bolton, 1 Q B. 
66, upon a return by magistrates to a certiorari, 
for the purpose of bringing up the proceedings 
taken by them in making an order, the informa- 
tion, summons and order were returned, with a 
statement of the evidence on whioh the order was 
made. It was laid down tbat when a matter is 
within the jurisdiction of magistrates, and their 
proceedings are regular, and scoordiog to law, 
the* court will not interfere with their deoision, 
although it should be unwise or unjust. But the 
court will enquire whether the case was within 
their jurisdiction or not. 

Where the charge- laid as stated in the informa- 
tion, does not amount in law to the offeooe over 
whioh he has jurisdiction, bis finding the party 
guilty, by his ooaviotion, in the very words of 
the statute, will not give him jurisdiction. The 
conviction would be bad on the face, all the pso* 
eeedings being returned before us Or if the 
charge being really insufficient, he had unstated it 
in drawing up the proceedings, so tbat they would 
appear to be regular, it would be dearly compe- 
tent to the defendant to show to us by affidavit 
what the real charge was, and that appearing to 
be insufficient, we wonld quash the conviction ; 
we cannot get at the want of jurisdiction but by 
affidavit, of necessity, we must receive tbem ; we 
receive them, not to show that the magistrate has 
come to a wrong conclusion, but that he ought 
never to have begun the enquiry. The ques- 
tion of jurisdiction does not depend on the truth 
or falsehood of the oharge, but upon its nature, 
it is determinable at the commencement, not at 
the conclusion of the enquiry; we conclude, 
therefore, that the enquiry must be limited to 
this, whether the magistrate had jurisdiction to 
enquire and determine, supposing the facts al- 
leged in the information to be true. In re Wastr 
bury Union, 4 E. ft B. 814; see also, Reg. v. 
Grant, 14 Q. B. 68 ; Reg. v. Wilson. 6 Q. B. 020; 
so in Re Thompson, 6 fi. ft N. 198, and rule to 
show cause why a habeas corpus should not issue. 

The Chief Baron said,— 

14 When the jurisdiction of magistrates depends 
on certain facts being proved or not proved, and 
the magistrates have treated them as proved and 
adjudicated accordingly, their deoision is final, 
and no court can enquire into their jurisdictions 
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but where the nature of the charge is doubtful, 
and in the course of enquiry it tarns oat that It 
is not one over which they hare jurisdiction, 
there is no authority for saying that the {Superior 
Court of Law are precluded from examining the 
evidence and entertaining the question of juris- 
diction. The information contains a charge of 
assaulting/' Ac. 

Wilde, B. f said,— 

" We are entitled to look into the facts, an J 
upon the affidavit filed in answer to the rule, the 
whole matter is before us." It was not at all 
disputed that the information and warrant to 
apprehend were for an assaulting and beating, 
but it is disputed whether upon the examination 
and trial this was all the charge that was made 
against the prisoner, or whether he was not then 
charged with an aggravated assault, Ac, and 
pleaded guilty to it, and was convicted according- 
ly. The prisoner denies that any other charge was 
made than for assaulting and heating, and that 
it was to it alone he pleaded guilty; and he 
declares that he was conviotod of and sentenced 
for another offence than .he was ever charged 
with or confessed. 

On the other hand, it ia asserted thai the ex* 
amination and charge then investigated and made, 
related to an aggravated assault, and it was to 
such an assault the prisoner pleaded guilty, and 
upon which he was convicted. 

I do not think I can enquire into the eeuetu- 
sion at which the magistrate has arrived if he had 
jurisdiction over the offsnoe which was charged, 
and he has issued a proper warrant upon ens* 
charge; but I think I may enquire Into what 
that charge was, or whether there was a charge 
at ail. 

If the magistrate had the authority to take aw 
information for an asseuHiag and beating, and to 
take the examination upon and in respect of an 
aggravaUd assault, aYa, and to eoavtst and sen- 
tence for it, then everything thai has been dene 
here is quite regular, for this ie what he has done. 

The Statute of Canada, oh. 91, s. 81, provide* 
that •♦ if any person unlawfully assaults or beats 
another, any justice, on complaint of the party 
aggrieved, praying him to proceed summarily 
under the Act, may hear and determine such 
offence; see. 44 provides, tbat if the person 
against whom such complaint has been preferred 
for a common assault, battery, Ac It is proba- 
ble then, that the provisions of the statute apply 
only to common assaults and battery, and a. 45 
appears to confirm this, for it is there provided, 
that in case the justice finds the assault or battery 
complained of to have been aoeompanied by any 
attempt to commit a felony, or is of opinion that 
the same is from any other circumstance a fit 
subject for prosecution by indictment, he shall 
abstain from any adjudication thereupon, Ac 
The punishment for which, npou conviction is, 
by s. 8B, |20 fine, or by s. 41, imprisonment, not 
exceeding two months, if the fine be not sooner 
paid. 

When, by c. 106, any person i* chared before 
the police magistrate wish having oommitted an 
aggravated assault, by uatawfblry and meliei* 
onviy inflicting upon any other person any gviee* 
ous bodily barm, the polio* magistrate ssay hear 
and determine the ansa* in a summary way. 



8eo. 2 provides, whenever the police magistrate 
before whom any person is charged as aforesaid, 
proposes to dispose of the case summarily under 
the Act, he shall, after ascertaining its nature 
and extent of the charge, but before the formal 
examination of the witnesses, &c, state to Buch 
person the snbstance of the charge against him, 
and if it is in the election of the person charged, 
shall then say to him, or to the like effect, — Do 
you oonsent that the charge against you shall be 
tried by me, or do you desire that it shall be sent 
for trial by a jury, at the [naming the court at 
which it could tooncr he fried] ? and if the person 
consent to the charge being summarily tried and 
determined, the police magistrate shall reduoe the 
charge into writing, and read the same to such 
person, and shall then ask him whether he is 
guilty or not of such charge. 

Sec. 8. If the person charged confesses the 
charge, the police magistrate Shalt then proceed 
to pass sentence ; then, &©. 

Bee. 6. Bvery such oonviction may be in the 
form A, or to the like effect; or, by s. 10, accord- 
ing to the form G. The form A contains the 
words *• consenting to my deolding upon the 
oharge summarily. ' The form C. does not. 

By s. 17, in oases under sub-sec 4, 5, 6 & 7, 
of s. 17 [which includes thie ease] the forms are 
to be altered " by omitting the words stating the 
oonsent of the party be tried before the recor- 
der." 

By s. 1ft, the punishment for this offence is for a 
time with or without hard labour, not exceeding 
six months, or a fine not exceeding $100, or to 
both fine and imprisonment not exoeeding the 
said period and sum ; and the fine may be levied 
by writ of distress, or the party convicted may 
be condemned, in addition to any other imprison- 
ment, on the same conviction, to be committed to 
the eeuHtton gaol for a further period not exceed- 
ing six months unless the fine be further paid. 

By e> 29, no oonviotion, sentence, or proceed- 
ing under the Act shall t>e quashed for want of 
form; and no warrant or commitment upon a 
oewvietlon shall be held bad by reason of any 
defect therein, if it be therein alleged tbat the 
offender has beea convicted and there be a good 
and valid oonviotion to sustain the same. 

By s. 26, the acts respecting the duties of 
Juetiocs of the peaee out of session, in relation to 
summary coevictiooe and orders, and respecting 
the duties of justioes of the peace out of sessions 
in relation to persons charged with indictable 
offences, shall not be construed as applying to 
any proceeding under this Act. 

And by * 27, every conviction under the Act 
shall have the same effect ae a oonviction upon 
indictment for the same offence would have- had, 
save that no oonviction under this Act shall be 
attended with forfeiture. The proceedings under 
this met Act are so entirely different in their 
character, form of procedure, punishment and 
effect for these which are taken under e 91, that. 
it should plainly appear whether the proceedings 
have been in foot taken under the one act or the 
ether. 

It rather appears that the police magistrate, 
when the party charged is onoe before him, may, 
before any Jormwi examination of the witnesses, 
Ae.« ascertain the nature and extent of the charge 
and if the party consent to be tried summarily, 
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be shall " reduce the charge into writing, and 
read the same* to such person, and shall then ask 
him whether he is guilty or not of such charge," 
which looks like the magistrate then reducing the 
charge into writing and trying the party upon the 
charge then red need into writing. If this be the 
meaning of the statute, it does not properly 
matter whether the original information and wer- 
:»at to apprehend, did or did not state the charge 
is the precise language of the Act 

Bat it is quite plain that the police magis- 
trate must either by the original information or 
l 'j the charge which he makes, when the party is 
before him, have the charge in writing, and he 
most read the same to such person, and he must 
*5k him whether he is or is not guilty of suoh 
charge. 

If I am at liberty to refer to the information, 
»nd I think I am, it does not contain an offence 
aoder the Act c 106; bat the examination trans- 
mitted does state that the prisoner was charged 
«* the 27th of December [for November, no 
doubt], with an offence, in the very words of the 
Act, and what purports to be the examination or 
* copy of the examination, is returned, which 
shows the charge to have been reduced into 
writing ; &nd 1 will assume it was read over to 
tbe prisoner, as it is said he pleaded to it 

The objection to this examination is, that it seta 
"Qt the same to have been taken on the 27th of 
December, which has not yet arrived — November 
**s meant ; and that it states the offence to have 
taken place on the 27th day of December, also, 
tbe warrants show what the day was, and also 
the nature of the charge. I am not now re- 
quired to say, taking this proceeding called an 
examination and the warrants together, whether 
tee is or is not a Just cause of detainer from 
the mode in which I shall dispose of the case. 

if it be as the prisoner represents, thai no such 
^arge waa made against him as he has been 
coQTicted of, and that no such charge waa in truth 
TOBced to writing, and that he was not asked if 
be were willing that snob a charge should be 
"mmarily tried by the police magistrate, nor 
nether he was guilty of it or not, and that while 
*« pleaded guilty to a- common assault, he has 
been puni*ha*l »r an aggravated assault, and 
that the examination and th+enbstitated warranto 
■mi > been got up sioce to defend all that he says 
**heen illegally done, I cannot doubt but that 
^remedy moat exit* to meet suoh a complaint 
" siay be that a judge in Chambers, an he has 
w power to issue * habeas corpu*, must have 
»e power also finally to dispose of it, and if 
""hmts and papers can he received at all to 
show that the charge which waa laid in the inJcr- 
**<>*, and whieh was the only charge in writing 
u*t was made, did not and does not warrant tbe 
fcottBce passed, or that the proceedings repre- 
«*ted to have taken place did not in mot take 
£*"> or for any other purpose than to question 
u* Judgment, deoHuon or discretion of the magic- 
^» npon the facta of the ease, over which he had 
J'riadiouon, ** *»•* be that tbe judge in Cham- 
pa may receive them ae well ae the court; it 
**' oa that I should assume the responsibility 
1 deciding the matter upon my own judgment, 
"i could not obtain the asaietanoe of any of my 
7°wer judges, and give to the party his free* 
Qom > if I thought he waa entitled to it, unless the 



sitting of the court would soon take place, and to 
which I would refer it, if I entertained any doubt 
myself. I should not be disposed to remand a 
person to custody for months* to await the sitting 
of the court, if I felt reasonably convinced that 
he was not legally detained. Here, I think, a 
charge of assaulting and beating is not a charge 
of an aggravated assault, &c, although a charge 
of assaulting and beating would be suataioed by 
proof of an aggravated assault — the aggravation 
being merely matter of evidence, not raising the 
offence, but enhancing the punishment; but 
here the statute speaks of the person being 
charged with the aggravated assault and there- 
fore on the complaint of an assault and beating 
a conviction cannot be made of an aggravated 
assault. 

I am inclined to think, when the party was 
befbre the police magistrate, that the charge, as 
I have before stated, for an aggravated assault, 
could then have been made by tbe magistrate 
in writing, and a conviction therefor have pro- 
perly been made. 

But it is not quite clear, from the facts before 
me, that such a charge was in fact made, or that 
the party pleaded guilty to it. The information 
in the warrant to apprehend — the warrant of 
commitment, firstly delivered to the gaoler — the 
examination misdated as before mentioned, and 
tbe affidavits on behalf of the prisoner, and the 
intrinsic evidence, are much in favour of tbe 
view of the prisoner. 

The gaoler has now four warrants in his hands. 

1st. To detain the prisoner six months, and 
that the prisoner pay a fine of $100, and be im- 
prisoned for two months, unless the $100 shall 
be sooner paid. 

2nd. To detain the prisoner for six months* 
and after the spaoe of the six months, for the 
farther spaoe of two months, unless the $ 100 be 
sooner paid. 

8rd. To detain the prisoner for six months, and 
after the expiration of the six months, for the 
further space of six months, unless the $100 be 
sooner paid. 

4. To detain the prisoner for six months, 

Under which of these warrants the gaoler is to 
act, I do not know. I do not think the magis* 
trate oan withdraw the warrants, or any of them 
from the gaoler's hands, because they ate for 
his protection; but the tgaoler ought to know 
which is the operative warrant ; at present he 
may not knew whether he is to discharge the 
prisoner from custody at the end of the first six 
months or at tbe end of two months or six months 
further, if the fine be not sooner paid, still I oan 
do nothing in such a case, if everything be regu- 
lar, and there be any single warrant good in law 
in the keepers hands. 

As the practice is not fully settled, whether 
affidavits oan be reoeived against a conviction or 
warrant of commitment valid on the face of it, 
even by the court; and as prisoners have in 
some instances been admitted to bail pending 
an application for their discharge, as in Rex v. 
Reader, Str. 531, and In re Bailey, 8 E. & B. 607, 
I shall admit him to bail himself in $500 and 
two sureties to the extent of $260 each, to prose* 
onto the present application, or one of the same 
nature or effect by habeae corpus or certiorari or 
otherwise, at the next ensuing term of either of 
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the Superior Courts of Common Law, and to 
abide the judgment of the oourt therein, and to 
appear before either of each courts, whenever 
notified to attend, such notioe to be deemed a 
sufficient service by delivering the same, or a copy 
thereof, to the attorney of the prisoner, or if 
there be no attorney, by putting up a copy thereof 
in the office of the clerk and Crown and Pleas of 
the tame oourt, for twenty-four hour* before pro- 
ceeding on the notice. 

Tbe recognixances to bt approved of by the 
oouuty attorney of Went worth, on the production 
of such recognizances and approval, an order 
will be made for the discharge.* 



Stewabt v. Jabyib ahd Grab am. 

ChsU— JWZ or County Cbttrt—Trapau qu. cL/r.—Sptetal 
jtfea <tf jtutijlcation ana other pUa$. 
Where, In to action or tmpMi quart dausvr* ftragit *n4 
<U 6onit ajjwrtavtt, defendants pleaded nut inilty, that 
the goods were not the plalutifls, and an entry by ot»e of 
the defendant* (who was a sheriff) under tjl.ja. goods In 
buow of (he remaining defendant against a third party, 
and estied the goods, the suae being the goods or each 
third part*, and the Jury found for plaintiff with $177 
damages, field, in the absence of a certificate, that plaintiff 
was entitled only to County Court oosts. 

[Chambers, September 28, 1866.] 

Robert A HarrUon obtained a summons to re- 
vise the taxation of the plaintiffs oosts because 
full Superior Court oosts had been taxed, with- 
out a certificate. 

The action was in trespass for breaking and 
entering a close, and then and there seising, 
taking and oarrying away, the plaintiff's goods. 

Tbe defendant pleaded — 

1 Not guilty. 

2. As to seising, taking and oarrying away, 
the goods : that they were not the plaintiff's 
good 8. 

8. That defendant Jar vis (a sheriff) entered 
the oloee under a fi fa. against goods, in favour 
of the defendant, Graham, against one Samuel 
Stewart, aod seized the goods, the same being 
the goods of Samuel Stewart. 

Issue. Verdict for plaintiff, $177. 

Robert A. Harrison supported the summons, 
and cited Con. Stat. U.C., o. 16, s. 17, sub-s. 1 ; 
0. 16, sub-s 1 ; Latham t. Speddxng, 17 Q.B. 483; 
Hamilton v. Clarke, 2 U. C. Pr. R. 189. 

8. B. Rarman showed cause, and oited Bar- 
tholomev v. Carter, 2*f. <k G. 612; Wright v. 
Peggin, 2 Y. & J. 644 ; ParneU v. Young, 6 DowL 
P. C 664 ; Pugh v Robert; 6 Dowl. P. C. 661 ; 
Lilly v. Harvey \ 17 L. J. Q. B. 867 ; and Archd. 
Prae. 12 Ed. 481. 

Adam Wilson, J.— The County Court has, by 
the County Courts* Act, jurisdiction in all per- 
sonal actions where the debt or damages claimed 
do not exoeed $200. 

Subject to this, among other exceptions, they 
have not cognisance of any actions where the 
title to land is brought in question. 

The 20th section of the not provides that no 
plea, replication, or other pleading, whereby the 
title to any land is brought in question, shall be 

* In Trioity T*nn, 1608. a role absolute to quash above 
emvtetion was discharged, and rate to set aside the pri- 
noner's rule aud all subsequent proceeding! made absolute 
with cost*, bwnuw no notice had been given to the magis- 
tral** of th* certiorari. The Qtum v. JSttie. 26 U. C. Q. B. 324. 
—EM. L.J. 



received by any County Court without an affi- 
davit thereto annexed that the same is not 
pleaded vexatiously, nor for the purpose of ex- 
cluding the court from jurisdiction, but that the 
same does contain matter whioh the deponent 
believes to be necessary for the party pleading 
to enable him to go Into the merits of the case. 

It is not necessary to go back to the decisions 
under 43 Elis chap. 6, and the 22nd and 23rd 
Car. I, chap. 29. Before tbe new rules of plead* 
ing, not guilty alone put the title in issue, and 
tbe judge had then to be governed by tbe evi- 
dence as to whether the title did or did not come 
chiefly in question. But it was held that the 
judge had no power to certify, nod that the 
plaintiff in all cases was entitled to costs, when 
the defendant pleaded a justification as a license, 
which was fonnd against him, and which did not 
raise any matter of title, because tbe judge could 
only certify where the question of titte did or 
might arise ; and it was said it oould not arise 
at all on a plea of justification which admitted 
title, and therefore such oases were held to be 
ont of the statute. This was giving, as Lord 
Kenyon, C. J., in Peddle v. Kiddle, 7 T. R. 669, 
said, a strict construction, but the practice was 
so undoubtedly settled that the Court felt obliged 
to follow it in Wright v. Peggin, 2Y.4J. 647. 

In Purcell v. Young, 8 M. ft W. 288, a plea of 
not possessed was held to prevent the judge from 
certifying to deprive the plaintiff of oosts. 

In the County Courts in England, where there 
are no written pleadings, the mere assertion of 
title does not oust the oourt of jurisdiction. The 
party tnvst shew that it really and bona fide 
arises. LUUy v. Harvey, 12 Jur. 1026 ; Latham 
v. Spedding, 17 Q B. 440. 

In tbe latter ease it was held that the plea of 
not possessed did not necessarily raise the ques- 
tion of title. 

Now if such a plea does not necessarily raise 
it, it is quite manifest that the justification under 
thejf. fa. which admits title cannot raise it. It 
does not profess to raise title. It purposely 
admits title to be in the plaintiff. 

It may be that the plea of not possessed under 
our County Conrt Act, although tbe pleadings 
are in writing, does not, any more than in Eng- 
land, necessarily make a eaee where the title to 
land ie brought In question. It may be simply 
a question whether the plaintiff had poettttion 
of the land, and not a question of title to the 
land. The defendant may allege that the plain- 
tiff was a mere servant, and net in possession at 
all, whioh would not, according to the esse of 
Latham v. Spedding, raise a question of title + 

In this ease, however, there Is no snob plea, 
aad while I see quite plainly that the title to land 
could net come in question, I do not think tbe 
plaintiff has made out that in this action he is 
entitled to sue in a Superior Conrt. 

The former rule that the case was out of tbe 
statute when the defendant pleaded any special 
plea does not, I think, apply here, and was one 
which quite nullified tbe statute. 

The order mwst be made for revision of costs. 
Summons absolute f 

• See Buml*rst<me ▼. Etendenon, S U.C. Pr. 40.— Eds U J. 
f The ord<r made in this ease was moved against last 
Term. 
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fioaeree cndartsment amji.fa.far expenss ofwriL 

$10 ban exceaetTe endoreement on a *. fa. goods far the 
•iiKDM of the wrl i, and the moment a writ so endorsed ta 
banded to a OlMriff tbe party aggrieved ean apfly to bave 
• rtfewnce to the Master to reduce the amount, and mako 
Um attorney In default pay tha costs, •▼« though that 
sttunwy accepts a laaa amount, which tha debtor tandera 
to him, as sufficient. «^^, 

[Chambers, Wot. 14, 1866.] 

It appeared from the affidavits in this cast 
that the plaintiff's attorney had issued execution 
ipon judgment recovered and signed in Toronto 
against the defendant, and had plaeed a writ 
ipinst goods in the bands of the sheriff of the 
cosnty of Prince Edward, where defendant re- 
sided, endorsed to levy $10 as the expenses of 
the vrit : that the defendant had paid the sheriff 
the amount of the judgment, and the sheriff's 
fees, Ac, and bad paid $6 60 as the expenses of 
the writ, refusing to pay more on the ground of 
exeets. The plaintiff's attorney then wrote to 
the sheriff, accepting the amount as sufficient. 
Od the same daj that letter was written, the de- 
fendant took out a summons to show cause why 
it should not be referred to the Master to tax 
the proper amount to be endorsed as the expenses 
of the writ, and why the excess, if any, paid 
thottld not be refunded, and why the plaintiff 
ihoald not pay the costs of the application and 
reference. 

Hagaety, J., made the summons absolute, 
tying that 910 was an excessive endorsement, 
■ftd that the moment a writ was placed in the 
sheriff's hands, with suoh an endorsement, the 
party aggrieved, and whose goods were in jeo- 
pardy, could apply at once to have a reference 
to the Master to reduce the amount and- make 
the attorney in default pay the costs. 

Summons absolute, with -costs.* 



mouth of B. to object ; besides, this is the 
practice in all cases where one agent aots for 
two or more principals. B has been in no way 
prejudiced. There is no other way p« ovided fur 
making the service, and if this practice is irre- 
gular, some other provision should be made. 

8. Richards, Q.C., amicus cunVe— The practice 
has been just as Mr. Osier states it If this ser- 
vice is not upheld, it will lead to every paper 
under circumstances like this being put up in 
the crown office, and quart whether that would 
be good service, or every principal must have 
two agents. It is a matter of great importance 
to practitioners. 

Adam Wilson, J.— I can make no order on this 
summons, as I cannot countenance any such prac- 
tice. There is not the slightest reflection on the 
agent in this case, who has only followed the 
practice which has been permitted by his prin- 
cipals in other oases, but now that the objection 
has been made, I must sustain it I cannot say 
what would be the proper practice under the 
circumstances, hut this wsy of effecting servioe 
might lead to most injurious results. 

The practice in former days was very general 
that eaoh principal had an agent, and a sub-agent 
upon whom papers could be served in suoh cases. 



Ovtabio Bank v. Finn. 

Toronto agent Jar two principal*-- Service if papas. 

A sammona cannot ba taken out by aa agent for one attor" 
i*7 and served on hhnaalf as agent for another attorney 
[Chambers, Deo. S, I860.] 

In this cose the Toronto agent for A, an attor- 
ney, was also agent for B, another attorney. A 
summons waa regularly taken out on behalf of 
^ m attorney for the plaintiff, and served by a 
clerk of the booked agent of A, en the agent him- 
self, io his own office, as for a service on B, who 
»m attorney for the defendant. The ageut at 
owe (in the forenoon of Saturday) notified B by 
telegraph of the service. 

Curran. on behalf of B, under special instruc- 
tions from him, opposed the summons on the 
ground that the service was under the circum- 
stances insufficient The telegraph waa not re- 
ceived by B till twenty minutes to six on Satur- 
day evening. 

Otltr, contra.— The practice which was followed 
» this ease has been the constant practice in 
aatters where these two principals have been 
*ee*rned, and has never before 4 been objected to 
bj either of them, and it does not now He in the 

, *tbe coat* of Issuing a *.f*. goods and placing the same 
ialhebandsof ttss alierM were subssquently taxed In this 
«•*> by the Master at to.— Ess. L. J. 



CHANCERY CHAMBERS. 

(Reported by Mb. Cbablbs Moss, Students-Law.) 

Ross V. Robx&tsoh. 
Countermand of notice of motion—Outs. 
▲ party noon whom a notice of motion has been served la 
iot precluded from appearing on tha return day and olamv 
inglria coata of an abandoned motion, notwithstanding 
notice of countermand served, unless the party serving 
the notice of eountermand oflors, at the time of servioe, 
to pay any coata the other may have Incurred in preparing 
to answer the motion. _„.„.. 

[Chambers, Oct 29, 1806.] 

The defendant served notice of motion to dis- 
miss, and the next day served a oountermand. 
The plaintiff nevertheless appeared on the return 
day named in the original motion and applied 
for his costs* 

Thi Judgbs' Sbobbtabt.— I can find nothing 
in the English Practice as to giving a counter- 
mand of a notice of motion. At law a plaintiff may 
countermand his notice of trial, but his doing so 
is specially provided for by a rule of court. In 
this court the practice of giving countermands 
has for a long time prevailed, and the practice 
seems reoogniied as allowable in Bichardson v. 
JhW, Chan. Cham. R. 18. 

•It is, 1 think, exceedingly desirable that a soli- 
citor who has served a notice of motion, which 
on further consideration he finds he cannot sup- 
port, should be permitted to withdraw it before 
the costs of a hearing are incurred. He should, 
however, when giving the oountermand, offer to 
pay anj «osts which may have already been 
incurred in preparing to meet the motion, and if 
such offer be not msde, the opposite party will 
be justified in appearing and asking these costs. 
As I am not aware that this has been understood 
to be the practice, and it does not appear that 
the plaintiff in this case informed the defendant 
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that he had incurred costs fa preparing to answer 
the motion, and would appear to ask for these, 
I do not grant the costs in the present instance. 
But I conceive the practice to be as above stated 
and shall in futare act apon the riew I hare taken 
of it. 

1 

Eliiot y. Biaid. 

Service nf office copy of biU— Insufficiency of. 

To make the service of mi office eopy of the bill an a parson 
other than the defendant good servfoe on the defendant, 
when no order fhr substitutional service hat been obtain- 
ed, It to not •••dent to anew that Che person served la a 
relative of the defendant, he roust be actually aeaidlng 
with the defendant, and the service ebould be made at the 
defendant 1 * place of abode. 

{Chambers, Oct, IMoV] 

The plaintiff applied for an order allowing 
substitutional set-rice of a notice of motion to 
take the bill, pro confe$io y trader order 18, see. 8. 
It appeared that service of the bill had been 
effected by delivering to and leaving it with a 
son of the defendant, at his place of business. 
No order for substitutional service of the bill 
had been obtained. 

Thi Judo is' Sicrstart. — This is not sufficient 
service. Service of an office copy of the bill is 
to be effected in the same manner that service of 
the subpoena to appear and answer was formerly 
effected. Order 9, sec. 4. Now when the service 
of the writ of subpoena was not personal, it was 
necessary that the service should be at the place 
where the defendant actually resided, and the 
mere leaving the writ or a copy at a defendant's 
ordinary place of business, if he did not reside 
there, was not good service. 

The fact that the office copy was served on the 
defendant's son makes no difference. To make 
set vice, even at the dwelling house, on a relative 
of the defendant, good service, it was necessary 
that the relative so served should be actually a 
resident in the defendant's house, Edgson v. 
Edgtorx, 8 De G. k S. 629. 

Order refused. 



MAJMiie v. Bi*aLat. 



Trrtgxdaritf~Wa6oer--Praetict. 

The role la this court Is similar to that is tha courts of 

Common Law, that a party to a causa who takes a fresh 

step In tha cause after notice of an Irregular p roceeding on 

the part of his opponent, thereby waives tha Irregularity, 

[Chambers, Nov. 7, 1886.] 

The plaintiff filed a bill againat three persons, 
praying speoifie performance of a contract tor 
the sale to them of a particular lot of land. After 
the answers were filed, the plaintiff obtain*, oft 
prctcipe, an order to amend without oosts, and 
amended hie bill under it by striking out the 
name of one of the defendants, substituting 
another parcel of land for the one originally 
described and praying specific performance of 
this lot to the two defendants. 

Edgar, for one of the defendants remaining 
on the record, moved to be allowed the costs of 
his answer to the original bill, and of his affidavit 
on production, on the ground that the plaintiff 
had altered the record to as to make a new case, 
in a manner not warranted by an order of course. 

item, for the plaintiff, opposed the motion, on 
the ground that the defendant having answered 



the amended bill, thereby waived his right to 
make any objection to the order to amend, or the 
amendments made thereunder. 

Thb Judo as' SacuaTART.— I think the plain- 
tiffs contention ie correet A party may waive 
hi a right to discharge a proceeding for irregu- 
larity by acquiescence, or by omitting to object, 
and permitting the other party to proceed aa if 
he did acquiesce, or by not coming at the first 
opportunity to complain of the irregularity, 
Smith's Prao. 235. At Common Law the prac- 
tice seems the same, and in Chitty's Arcbibold. 
1473, it is said— "if the party complaining of 
an irregularity takes a fresh step in the aotion 
after knowledge of it, he cannot apply to set 
aside the irregular proceeding or otherwise take 
advantage of it; so by pleading, the defendant 
waives an irregularity in the declaration." Here 
the defendant having answered the amended bill, 
I must hold that he has waived bis right to 
object to the amendment*, and must refuse the 
motion with oosts. 



ENGLISH REPORTS. 



CHANCERY. 

COLKNSO V. QLADSTOMI. 



OWeny • 



Lefidvtur* 
junadictiMv. 



— Biokcp — Coercive 



The rolantei Churches, proserin* the dootrlnat and discipline 
of the Church of Bnjdaad, are not merely in communion 
with the Church or England, but are part thereof; and the 
bUhnps of Mich colonial Churches have no independent 
enerelve jurisdiction, but ean only anfcrce their ordera by 
means or the cirll tribunals or the eoloniea. 

Colonial blahops annotated by letters patent or the Soyereipn, 
though their authority Is limited as above, are yet blahope 
in every sense or the term. * 

Portion or the colonial Church, aad elate* of the colonial 
bishops, considered. 

Specific performance of a contract to pay a salary to a 
" Mahop" In the colonies enibrced, though the contributor a 
to theaalary may hava intended to support a bishop with 
coercive Jurisdiction over his clergy, and subject coercive 
Jurisdiction of his metropolitan. 

Lma t. Bdkop of ChfWoto*, 1 Moo. P. €. H. 8. 411 ; and Re 
B&up o/ Mai, U W. B, 64», eoMsdered. 

The facts stated in the bill and admitted by the 
answer may be shortly stated as follows :— 

The bishops and archbishop* of the United 
Church of England and Ireland signed a declara- 
tion in June, 1841, in consequence of an invita- 
tion from the Archbishop of Canterbury, declar- 
ing that it was their duty to take charge of a fund 
for the endowment of colonial bishoprics and to 
see to the application thereof, and that in no 
case would they proceed without the concurrence 
of her Majesty's Government 

For this purpose large subscription* were 
received and invested; and formed a fund called 
the " Colonial Bishopric Fund." 

A council was nominated to superintend the 
administration of this fund, and by them treasur- 
ers vera appointed, comprising. Mr . Gladstone, 
Vioe-Chancellor Wood, and others, tsssdefeskuats 
in this suit, who were to* hold the fund upon the 
trusts stated in declaration of June, 1841. 

By the above-mentioned declaration the pro- 
curement of patents from the Grown was made 
a condition of the appointment nf any bishops 
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for the colonies and of tbe payment of salaries 
oat of the fund. 

The method was, that when the funds admit- 
ted of the endowment of a new bishopric, the 
council applied to Government, and entered into 
i contract to settle certain ineotne on the new 
tee, tnd desiring the Archbishop of Canterbury 
to consecrate the) bishop. 

The letters patent constituting the bishopric of 
Capetown were granted in May, 1866, and those 
conttitnting the bishopric of Natal were granted 
ia November, 1868, subjecting the Bishop of 
Stul to the authority of the Bishop of Cape* 
town as his metropolitan, and re-appointing Dr. 
Gray as Bishop of Capetown with metropolitan 
itthority, he having resigned for that pnrpose. 

Previously to the appointment of tbe Bishop 
of Natal and the re-appointment of the Bishop 
ef Capetown, the colonies of the Cape of Good 
Rope and Natal were placed on a self-governing 
footing, with an independent legislature. 

In 1868 the Bishop of Capetown, in exercise of 
his metropolitan authority, delivered a judgment 
deposing tbe Bishop of Natal from hie see. 

In 1866*, on appeal from this judgment, the 
rntj Council decided that the Bishop of Cape- 
town bad uoooereive jurisdiction over the Bishop 
of Natal, and that his letters patent were invalid 
for the pnrpose of conferring such jurisdiction. 
h Bithop of Natal, I8W.R. 649. 

Id consequence of this decision the trustees of 
the Colonial Bishopric Fund determined on with- 
holding the Bishop of Natal's salary, on the 
pwmd that if he was not subject to his metro- 
politan authority he was not a bishop in the 
«we contemplated by the contributors to the 
fad, and subsequently, on its being pointed out 
***t tbe same reasons applied to the Bishop of 
Capetown as to the Bishop of Natal, they with- 
held the salaries of both until it should be de- 
clared by the decision in this suit what they were 
bond to do in the matter. 

The present bill was filed by the Bishop of 
Jttal to enforce the payment of his salary. 
The reason of the trustees' determination to with- 
hold this salary, as given in their answer, was in 
effect that they were not bound to their declara- 
tion to pay a salary to any person not a bishop 
Wnlly constituted, and they denied that the 
Bishop of Natal was so lawfully constituted, if 
Jht judgment of the Privy Council was correct. 
T*ey also contended that the persons who con- 
Abated to the Colonial Bishopric Fund had done 
jo on condition that he should be subject to a 
!<**l coercive jurisdiction ; and that as the 
Wguent of the Privy Council in 1865 denied the 
««tence of such coercive jurisdiction, the ob- 
Jttto of the trust had not been obtained. 

Id support of this contention they produced 
"foots from the judgment of the Privy Coun- 
2 **d a letter from Miss Burdett Coutts, one of 
! h « principal contributors to the fund, eomplain- 
^Sof tbe unsettled state of affairs in the diooese of 
A'tt. The Bill stated the facts and prayed for 
'federation that out of the Colonial Bishopric 
;**> a sufficient past had been irrevocably 
appropriated to the endowment tor ail time of the 
Buhop of Natal for the time being ; and that the 
utuul income of £662 10s. ought to be duly and 
r*Fuarly paid to him out of that fund, and that 
ilr > Gladstone, Vine-Chancellor Wood, Archdea- 



con Hale, and Mr. Hubbard, M. P., might be 
declared trustees for tbe plaintiff of the half- 
yearly payments reserved and carried to a sepa- 
rate account and might be decreed to pay the 
same to tbe plaintiff with interest, and that the 
defendants other than the Attorney-General 
might be decreed to pay the costs of the suit. 

W. M. Jam*, Q.C., Sttphm, Ckorles, and 
WetUake, for the plaintiff— A trustee cannot 
plead against his ee$tui qus tru$t, in justification 
of his breach of trust, that there are defects ia 
the settlement He must fits a cross-bill to set 
aside or rectify the settlement. Where there is 
a litigation of rights under a deed, the validity 
of the deed cannot be impeached except by a 
cross suit, But ooloolal bishops are lawfully 
constituted bishops, and are recognised by statute. 
As to the intentions of the persons who subscribed 
the trust funds they are not admissible to explain 
the written documents than parol evidence would 
be admissible to explain the intention of a settlor. 
And the documents give no hint of any intention 
on the part of the trustees to make the subjec- 
tion of the Bishop of Natal to the metropolitan 
jurisdiction of the Bishop of Capetown of the 
essence of their contract to pay the salary. The 
case of the Bishop of Malta shows that no coer- 
cive jurisdiction was contemplated in the founda- 
tion of bishoprics abroad, for it would be impos- 
sible to maintain coercive jurisdiction in the 
dominion of foreign powers. But the intention of 
the founders of the trust has been practically 
carried out; for though there is no coeroive 
jurisdiction in South Africa, the bishop is not 
free from ecclesiastical jurisdiction, for by his 
contract he is bound to submit to the authority 
of the English Churoh. We admit that the let- 
ters patent did not legally constitute him bishop 
in the sense of girhig him the power abroad 
which a bishop has in England; but we snbmit 
that they did legally constitute him bishop in the 
sense of making him subject to the supremacy of 
the Crown in England, and the assent of the 
Crown was thereby given to the voluntary 
association between the Bishop of Natal and 
such as chose to form themselves into a Church 
under him in the colony. For what ia the legal 
constitution of the see of Natal ? The bishops 
and arohbishops of the Church in England, in 
concert with the Crown (for that is of the 
essence of the case), established a branch of the 
Church in Natal for all those who should chose 
to join themselves to it ; and inasmuch as the 
Sovereign Is "wpnmum o$pvt tectum" (as is 
proved by Comyn's Digest, tit. Prerogative, and 
the bidding prayer, ordered by the 66th canon, 
Which speaks of the King as "in all causes 
eeolesiastioal, as well as civil, as supreme"), too 
bishop is removable on proceedings by Royal 
commission: Comyn's Digest, tit. Officer For- 
feiture. 

At the time of the creation of the see the 
trustees of the fund were evidently content with 
this ordinary jurisdiction, and cannot be beard 
to say that they required him to subject to an 
extraordinary control. The natuie of this 
ordinary jurisdiction U shown by the case of 
Longv.TkeBukopofCopttown, 11 W. B. 900 f 
1 Moo. P. C. N. 3. 411, in which Mr. Long was 
summoned by the bishop te show cause why he 
snort} mot be deptirod ftt his disobedience to 
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the bishop's jurisdiction, end the Privy Coanoil 
decided that the Bishop of Capetown has no real 
eoereive jurisdiction, and refused to eoellrai the 
decision of the bishop. At any rate, so long as 
a charter exists, the Court roost takeths charter 
as it finds it, until it is altered by the proceed- 
ings by scire facias : Robinson v. Governors of the 
London Hospital, 10 Hare. 19. The trustees, 
when they entered into the contract and made the 
obtaining of the letters patent a condition of ap- 
pointing and paying the colonial bishops, must 
be taken to hare known the law, and to have 
been aware of the questions which were even 
then raised as to the legal validity of the patents. 
Even if these patents are void, the condition of 
obtaining them has been fulfilled, and the plain- 
tiffs must perfrom their part of the oontraot. 
Hot we deny that the offset of the judgment was 
to declare the letters patent void m tote; it 
decided that they were void in part, vis., so far 
aa they purported to give a special ooeroive 
jurisdiction to certain oolooial bishops, but that 
letters patent may be good in part and bad In 
partis shown by SackvdU College case, Raym. 178. 

(*> be Continued.) 



GENERAL CORRESPONDENCE. 

Transcript of judgment from Division Court 

to County Court. 

To tux Editors or tits Law Journal. 

-Gektlemek, — I should feel obliged by your 
opinion on the following points through the 
columns of your valuable journal. A. sues 8. 
in the 7th Division Court, and obtains a judg- 
ment against him for $90. After the expiry 
of 80 days, usually given for the defendant to 
pay the amount, the plaintiff orders the clerk 
to issue execution. The Clerk of the 7th 
Division Court issues the same, and directs it 
to the Bailiff of the 11th Division Court, who 
returns the same nulla bona to the Clerk of 
the 7th Division Court The plaintiff then 
obtains a transcript, and makes it a judgment 
of the County Court, and places a writ of fi> 
fa. against the lands of the defendant in the 
hands of the sheriff. Had the Clerk of the 
7th Division Court power to do so, or was the 
return made by the Bailiff of the 11th Division 
Court sufficient to make vaHd the said judg- 
ment of the County Court 

Respectfully, M. 

Goderich, Nov. 9, 1866. 

[A transcript, in our opinion, ought not to 
to have issued under the circumstances men- 
tioned. 

The clerk of a Division Court has no power 
to issue a writ of execution to the bailiff of 



another court ^The 186th section requires that 
the clerk, " at the request of the party prose- 
outing the order" (for payment), " shall issue 
under the seal of the court a fieri facia* to 
one of the bailiffs of the court, who by virtue 
thereof shall levy," Ac. ; and the whole tenor 
of the statute relating to this point is to the 
like effect 

The 142 section makes it a condition that 
the execution shall be returned nulla bona* 
and the transcript to be given must set forth 
the bailiffs return ; that is, the return of the 
bailiff of the estsH from which the transcript 
issues. 

The case before us suggests an amendment 
of the law, vis,: enabling *fL fa. to be directed 
to any bailiff in the county. — Eds. L. J.] 



Whether county attorney or clerk of peace 

custodian ef paper* from magistrates, &e. 

—-Feu for copies. 
To the Editors or rmt Law Jouexal. 

Your view on the following questions will 
much oblige me. The County Crown Attor- 
ney of this County on receipt of informations, 
depositions, and other papers from Magistrates 
and Coroners on all criminal charges, immedi- 
ately hands them to the Clerk of the Peace — 
the two offices not being held by the same 
person. On desiring the County Crown 
Attorney a few days ago to let me have copies 
of an information ,and search warrant on a 
charge of larceny on payment of his fees, he 
said he never kept such papers and referred 
me to the Clerk of the Peace. On going 
to that officer he refused to give me the 
copies required unless I first paid him |2 00, 
which I refused to do. Copies of the papers 
at ten cents per folio would come to about 
seventy cents. 

Do you think the County Crown Attorney 
is the proper custodian of such papers, and if 
so, what lees is he entitled to for copies of them? 

Is there any authority for the Clerk of the 
Peace filing such papers and charging for such 
filing? 

Tour's truly, 

20th Nor. 1866. 



Lsx. 



[The county attorney would seem, under 
Con. Stat U. O., cap. 106, sec. 9, to be the 
custodian of all informations, depositions, re- 
cognizances, " in every case where a person is 
fflwnmitfoM 1 for trial or bailed to answer to a 
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criminal charge;" and these papers should he, 
we think, in the ousted y of the county attor- 
ney, and they should remain in his hands 
until the case they concern is finally disposed 
oC At and after the trial the papers should 
remain on file with the clerk of the peace. 
We think that ten cents a folio is all that any 
officer could reasonably ask for copies of de- 
position, &c ; indeed we are under the impres- 
tkm that five cents a folio is all that can be 
legally demanded by the oounty attorney for 
copies.— Eds. L. J.J 

REVIEWS. 

The Municipal Manual for Upper Canada ; 
containing the new Municipal and Assess- 
ment Acts, with Notes of all decided cases, 
and a full Index. By Robert A. Harrison, 
Esq., D.C.L., Barrister-et-law. Second Edi- 
tion, 1866. Toronto: W. C. Chewett k Co. 

Part L of this valuable work has been just 
jnued ; and the other parts, we are informed 
oy the publishers, will appear very shortly, 
probably before the great body of the -Act 
comes into force, on the first of January next 
That part of the Act which came into force 
on the first of November last is however em- 
braced in the number of the Manual now 
before us, and this fact alone will render it of 
great service to that large portion of the com- 
munity who take a part and an interest in our 
municipal elections. 

It may be premature just now to speak of 
the book as a whole, with only the first instal- 
ment before us ; but taking the former edition 
18 * type of the present one, we may safely 
assume that the new Manual will be found aa 
the old one has been, a reliable guide to the 
Proper understanding of the law, and a safe 
counsellor to those acting under its provisions. 

Mr. Harrison's Municipal Manual has indeed 
»r the past eight years been, as it were, a 
Household word amongst all classes, lawyers 
w laymen, who have been brought into con- 
wet with the working of our Municipal system : 
»nd, now that the law has been revised and 
amended by the legislature, the absence of 
such a work, embracing the changes which 
we been made, would be much felt by those 
*ho had been in the constant habit of refer- 
ee* to it whenever a doubt arose as to the 
meaning of any provision. 

A great portion of the old law which had 
°een found to work satisfactorily, has been 
"^enacted—a circumstance which gives an 
additional value to Mr. Harrison's present 
jihors, inasmuch as many doubtful points have 
***** settled by decisions of the courts within 
£* past eight years, and these decisions have 
|*en all carefully collected and annotated in 
"* present edition of the work, thus placing 



under the eye of both lawyers and laymen, 
information which the latter could not obtain 
except through the former, and which the 
former bad to acquire at the cost of much 
labor and research. 

Even out non professional readers are, for 
the most part, aware that the only safe inter- 

Sretation of the law is to be found in the 
ecisions of the Courts, and this being the 
case, the value of an accumulation of these 
desisions, extending over a series of year?, on 
the clauses of a particular enactment, will be 
readily understood and appreciated — especi- 
ally with reference to the law which governs 
the working of our Municipal Institutions — a 
law second in importance to none on our 
statute book, and affecting bodies which are 
in themselves minor parliaments possessing 
extensive but limited powers which it is of 
great importance to the community should be 
easily ascertained and correctly defined. 

We feel that in making any allusion to Mr. 
Harrison's special fitness and ability to again 
undertake the task of annotating the Municipal 
and Assessment Laws, we are treading on 
rather delicate ground, inasmuch as that gen- 
tleman is one of the conductors of this journal, 
although his editorial duties do not come 
within this department of our labors, but the 
writer of this notice can, at least, say that his 
remarks on the same subject* written nearly 
eight years since for this journal have, he has 
reason to believe, been fully justified, namely : 
•• that Mr. Harrison's well-known character as 
an annotate? was, of itself, a guarantee that no 
labor had been spared in making the Manual 
a desideratum for every lawyer and member, 
or officer of a Municipal Council in the Pro- 
vince." The same remarks will certainly 
apply with even greater force to the present 
work, and as a corroboration of the writer's 
opinion on the subject, we may quote from the 
remarks of a learned County Court Judge of 
great experience, made on a recent occasion 
when addressing the grand jury of the County 
of Simcoe, shortly after the passing of the new 
Municipal Act, and published in the local 
papers, from which we quote. Referring to 
the announcement of a forthcoming new edi- 
tion of Mr. Harrison's Municipal Manual, the 
learned judge said that "he (Mr. Harrison) 
had made the subject his own, and that from 
the Manual he had himself received most valu- 
able aid in the discharge of his duties. He 
had reason to know that the work was found 
to be of the greatest possible assistance to 
Municipal officers in Upper Canada ; that the 
able and carefully prepared notes it contained 
must hare largely contributed to the safe 
working? of the law ; that since the issue of the 
first edition of the work many cases had been 
before Mb own courts upon the several provi- 
sions of the statutes, and many cases in Ens- 
land upon analagous enactments, all of which 
he had no doubt, would be referred to and 
turned to account fa the new work." It is 
only necessary to /glance through the book 
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before us to be satisfied that the opinion of 
Judge Gowan has been justified 

We shall probably have something more to 
say on the subject after the ether parts of the 
work are issued. 

W. D. A. 



Thb Ambricah Law Rbvikw. Boston : Little, 
Brown & Co., 1866. 

We gladly welcome the appearance of the 
first numbers of this review. It is evidently 
intended to be. in the United States what the 
Law Magazine and Law Ihview is in England, 
i that is to say, a first class quarterly journal 
of jurisprudence : and we have no hesitation 
> in saying that the contents and general ap- 
pearance of the number before us give good 
' promise that it will be in that respect all that 
its Editors hope for, or its readers can desire. 
We have already from across the border a 
■ "valuable legal monthly" (to use the words 
of a notice in the book before us) in the 
Am&ricar) Law Register of Philadelphia, «ur 
.appreciation of which is best shewn by the 
' r use we make of its contents. But though we 
expect much from such an ably oonducted 
monthly, we naturally expect more in many 
ways from a quarterly, and in this respect 
*lso wt are not disappointed 

After several well written and instructive 
article* on a variety of topics, we are given the 
reports of some important decisions in United 
States courts ; which are Mowed by a digest 
of the English Law Reports, including all the 
cases from all these several volumes of reports 
sinoe the beginning of the year 1866, when the 
present system was established. Then book 
notices— a list of law books published in Eng- 
land and America since Jan. 1, 1$6§— *nd then 
a sketchy summary of events of legal inte- 
rest, intended to be of a general rather than 
a local character. It concludes with a come 
plete list of United States judges, and of the 
judges and law officers of Great Britain and 
Ireland, corrected to the present time. It may 
we think be said of this review, that it will 
to a great extent, if we may judge from the 
number before us, be almost as interesting to 
the profession in Upper Canada as to our 
brethren south of us. 

The type and paper are excellent, and the 
price, five doHara, low. 



Thb Cakadiah Almanac ahd Rxposiroftv or 
Useful Knowledge jro* 8<fixrrK4« 1867.-*~ 
W. 0. Cbewbtt, k Co., Toronto. 
Containing, as the title page tells lis, full and 
authentic commercial, statistical, astronomical, 
departmental, ecclesiastical, educational, finan- 
cial and general information. A book which 
gives the greatest amount of information in 
the most complete form and at the lowest 
price of any published in the country, it has 
become almost a necessity to every business 
and office man in the province, and not only to 



them, but is invaluable to any one desirous of 
obtaining information on all the subjects about 
which it purports to give information. This 
year it is much fuller and more complete than 
formerly, and is supplemented by a neat map 
of the u Confederate Provinces of British North 
America" (which are to be). 

The price is absurdly small, only 12 T cts., 
and 25 cts. if bound in neat muslin covers. 
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attorney, also bad as to both 314 

How far equitaole pleas governed by common law rules of pleading 247 

Striking out equitable replication for multifariousness— Costa 247 

Adding pleas after new trial ordered 103 

What pleas may be pleaded together - 1 00 

Time to plead— Signing judgment on Saturday 223 

Declaration irregular in not shewing whether plaintiff sued in person or 

by attorney 208 

See Practice (at Law). 

Police Magistrates — Who to pay salaries of .-. 806 

Pollock, Chief Baron— -Sketch of his life 205 

Practice (at Law) — Same person Toronto agent for two principals, service of papers, &C....809, 831 

Notice of trial, insufficient — Application to stay proceedings 14 

Where to apply after reference to C. 0. Judge and effect of delay. 1 4 

In Chambers— Using papers filed in Chambers on former application 7 1 
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Of rule for new trial under late rules 131 

On defendant out of jurisdiction 45 

Irregularity in filing and serving declaration 70 

GourtB will not generally set aside judgeB order merely to rectify costs 156 

Arguing in full court rules obtained in Practice Court 288 

Verdict subject to award — When judgment may be entered 132 

Order made ex parte with suppression of facts '207 

See different titles throughout. 

Practice (in Equity)— Proposed amendment in , 174 

Act respecting hearing of causes 230 

Filing affidavits — Notice of motion •• 48 

Computation of time— Long vacation 56 

Amending decree in mortgage case 84 

Service on trustee 56 

Substitutional, on defendant out of jurisdiction 167 

Of bill on other than defendant 332 

Can bill be amended after decree 302 
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Examination ex parte previous to hearing ..• 228 

Iiregularity— Waiver of 882 
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Foreclosure— Change in state of account after day named for payment... 167 

Notice of motion to mortgagor 167 

Subsequent incumbrancers 270 

Delay in moving for final order — Notioe necessary 308 
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Order to revive — Death of plaintiff after decree 196 

Absconding defendant — Taking bill pro eonfetto 196 

Dismissing for want of prosecution— Abatement by death of a defendant, 308 
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Countermand of notice of motion — Costs... 831 

Bill of interlocutory costs should be filed 270 

Wben solicitor entitled to costs of taxation ofiiis bill 802 

Vesting order when plaintiff purchaser under decree for sale 802 

Principal and surety — When surety can compel assignment of judgment 206 

See Guarantor. 
Probate— See Will. 
Procedendo — See Certiorari. 

Prochein ami — Father, in first place, should be appointed aa ~ 267 

Evidence of, admitsable 267 

Prohibition— Waiver of right to. by admitting jurisdiction 133 

Disputed facts — Judge's certificate shewing jurisdiction « M {266 

Will not lie as to matters of practice in inferior courts. 260 
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Promissory note — See Bills and notes. 

Public buildings — Act to regulate egress from 228 

Public executions — Proposed Act to prevent 1 76 

Quarter Sessions— See Certiorari. 
Queen's printer — See Evidence. 

Quit claim deed — Construction and effect of « ' 98 

Quieting Titles, act for — Some of requirements of.. 85 
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Registry Act — Review of the late 29 
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Reversal of registered decree *. 269 

Notes on by Mr. Wood : 82 

Rem — See Attachment of debt" — Dim re** for rente and penal ries. i 

Rent seek — See landlord and Tenaut. 

Review*— QuurterJj— Notice of Ill 
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Revision— See Court of Revision. 

Revivor— Judgment more than six yean old— BxecatUo...... 164 

Death of plaintiff after fi. fa. land issued, bat before executed 251 

See Practice (in Equity). 
Rules of Court— Michaelmas Term, 29 Vic......— .....*... .* 01 
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The ease of Conetance Kent .... ........... .. 6 

Judioial Patronage in England.... « 10 

Report of the Capital Punishment Coewnlseiou ., ,.< 86, 147 

Testimony of parties in Criminal Proeeoutkws.. 60, 287, 291 
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Conditions of Sale 92 

Colonial Culprits and Extradition Treaties- M 98 

On the Apportionment of Sentences to Crime... - 96 

Division of Labour .. 1 16 

Assignment of Rights of Suit in Equity. - 144 

The Trial of the Pix 161 

Debtor and Creditor . .. 178 

On the Law of Fixtures between Heir and Executor 199 

Bribery at Eleotions 203 

Lord Cranworth- ; 203 
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The charge of Rape 234 

Inevitable Accident .. .. „ 236 

Long Vacation „ ^ 238 

Direction to jury ae to costs ^ ?60 
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The Extradition of Laenwande 283 

Sergeants at-law „ „ 292 

Reoent oases on Interrogatories - ~ .... 311 

Sergcanta-at-law— History of the title ...- 292 

8ervice of papers— See Practice (at Law)— Practice (in Equity). 
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8heriff— See Execution — Poundage. 

Social Science, Journal of— Review of * Ill 

Solicitor— See Attorney and Client— Practice (at Law). 

Stomp Act— See Bills and Notes. 

Stanton, Robert, Clerk of Process— His death and successor .—...- 68 

Substitutional service— See Practice (in Equity). 

Summons, writ of— Special endorsement 190 

Of judge— See Practice (at Law). 

Superior Courts— Proposed amendment in Act respecting 172 

Aot amending Aot respecting ~ 229 

Taxes— 8ale of land for— Sheriff should designate portion to be sold 212 

Temperance Aot— To whom penalties for infraction to be paid 16 

Form of adjudication and warrant of commitment .. 16 

Tender under protest good .. ..; „ 222 

Tolls— See Munioipal Law. 

Toronto Registry Office— Ineonveoient locality 114 

Trespass— .lodgment against one joint trespasser no bar as against the other 271 

See Injunction. 

Transcript from Division to County Court— Issue of fi. fa, lands— When 63, 834 

Trustees— Discretion of Court in appointing 223 

Mortgagees acting under power of sale 214 

University— Professorship-Tenure of office— Payment of salary 113 

Jurisdiction of governing body — Visitors 116 

Unliquidated damages 107 

Usury— See Banks. 

Vendor and purchaser — When heir-at-law bound to join in conveyance 66 

Interest— Costs 83 

Conditions of sale 92 

Construction and effect of quit claim deed. 98 

Sale by order of oourt — Conditions 188 

See Auction. 

Venue— Change of— Newspaper articles 104 

Delay in application 104 

Local action — Trespass to realty „ .,.»..*. ~~ 106 
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Watty. VanEvery — Correction of mistake in report 80 

Will — Construction of— Charge of debts — Instructions for will 65 
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Question of contingency 189 
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